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OPINION

FACTS

The factual circumstances surrounding the conviction at issue in this case are mostly
unknown to this Court because the Petitioner hasfailed to include any stipul ated facts or atranscript
of the pleaacceptance hearing in the record on appeal. From thelimited record before us, it appears
that the single offense of rape of a child, to which the Petitioner pled guilty, occurred when the



Petitioner washimself aminor. On May 14, 2002, proceedings wereinitiated against the Petitioner
in juvenile court alleging the delinquent act of raping a child under age thirteen.! The Petitioner
clams in his appellate brief that he was transferred from the juvenile court to crimina court in
August of 2002, was indicted by a Cannon County grand jury on multiple counts of rape of a child
in September of 2002, and pursuant to a plea agreement, pled guilty to one count of rape of achild
in February of 2003.2  According to the post-conviction court’ s order denying relief, the Petitioner
was sentenced to fifteen years for the Cannon County conviction for rape of a child in March of
2003.3

ThePetitioner timely filed apro se petition for post-convictionrelief in July of 2003, alleging
ineffective assistance of counsel based on the ground that his trial counsel failed to challenge the
charges against him as being barred by the statute of limitations. In August of 2003, the post-
conviction court concluded that the Petitioner presented a colorable claim, appointed counsel, and
scheduled an evidentiary hearing.

On October 1, 2004, the Petitioner received a post-conviction hearing, a which the
Petitioner’ strial counsel (“ Counsel”) wasthe only witnessto present testimony. Counsel stated that
he wasretained by the Petitioner, had over fourteen years of experience, and met with the Petitioner
several timespertainingto hiscase. Counsel stated that thefirst legal proceeding in the Petitioner’s
case was the May 14, 2002 appearance in juvenile court.

Counsel testified that he was aware there was a possibl e statute of limitationsissue because
he remembered thinking the State had waited until the “eleventh hour” to prosecute the Petitioner
by initiating the juvenile court proceedings only a month and a day before the victim was to reach
the age of majority. Counsel further stated that it was his “understanding of the statute [of
limitations] as [he] read it that the prosecution had to commence by the minor’s 18th birthday.”*
Counsel testified that he “would have to believe” that he did discuss the statute of limitation issue

1The record contains a copy of the petition and summons requiring the Petitioner to appear before the juvenile
court on charges that he was a “delinquent.” This juvenile court petition alleges that the Petitioner committed the
offenses of rape of achild and aggravated sexual battery “on several occasions between 1990 and 1994,” such offenses
occurring when the Petitioner was a minor. At the time the Petitioner was summoned to the juvenile court he was over
age eighteen.

2The Petitioner has failed to include in the record on appeal several pertinent documents, such as hisjuvenile
court transfer order, indictment, and judgment of conviction.

3Testi mony from the Petitioner’ strial counsel at the post-conviction hearing reveal sthat the Petitioner was al so
facing charges for rape of a child in Rutherford County, and his pleain this case was part of a plea agreement in which
he was to plead guilty to one count of rape of a child in both Cannon County and Rutherford County and receive two
fifteen year sentences to be served concurrently.

4By the time of the post-conviction evidentiary hearing, all parties were in apparent agreement that the
applicable statute of limitations for the conviction at issue mandated that prosecution commence “no later than the date
the child [victim] attains the age of majority or within four (4) years next after the commission of the offense, whichever
occurs later.” Tenn. Code Ann. § 40-2-101(d).
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with the Petitioner. When asked if he knew of any case which stated that prosecution commences,
or thestatute of limitationistolled, upon theinitiation of ajuvenile proceeding, Counsel answered,
“No.” Counsel aso stated that he did not remember researching this specific issue, but that it was
his belief that ajuvenile proceeding did toll the statute of limitations, and therefore he would have
counseled the Petitioner that a statute of limitations claim was not avalid defensein his case.

On cross-examination, Counsel testified that histrial strategy changed when he learned that
the Petitioner was facing additional charges of rape of a child in another county, and that the
Petitioner wasfully informed asto thenumber of yearshe could possibly receiveif convicted in both
counties and if the sentences were run consecutively. Counsel stated that the Defendant was fully
apprised of his situation and entered his guilty plea knowingly and voluntarily.

At the conclusion of the post-conviction hearing, the Petitioner argued that a juvenile
proceeding does not “commence” a prosecution for acriminal offense and, therefore, the statute of
limitations expired on the offense for which he was ultimately convicted. Accordingly, he argued
that histrial counsel was ineffective by failing to inform him of the possible statute of limitations
defense. The State argued that ajuvenile proceeding does commence prosecution and, therefore,
the Petitioner was timely prosecuted for the offense of rape of achild. Thus, the State argued, the
Petitioner’ strial counsel provided sufficient representation. The post-conviction court ordered both
parties to submit alegal brief on the statute of limitations issue.

In March of 2005, the post-conviction court entered an order denying the Petitioner post-
convictionrelief. Inthisorder, the court madethe following findings of fact and conclusionsof law:

In the current case, the [Petitioner] appeared in Juvenile Court in relation to
these charges prior to the expiration of the statute of limitations. Becausetheinitial
appearance in court commenced prosecution, the fact that the indictment was
returned after the applicable statute of limitations is not an issue. Since [the
Petitioner’s] claim had not expired, [Counsel] was not deficient in notifying him of
the statute of limitations issue and thus could not have prejudiced the defense.

This appeal followed.

ANALYSIS
The Petitioner claims the trial court erred in denying him post-conviction relief due to
ineffective assistance of trial counsel. To support this claim, the Petitioner asserts two arguments:
(1) histrial counsel was ineffective during the negotiation and entry of his guilty plea because
Counsel “failed to inform [the Petitioner] that the statute of limitations on his case had run, or failed
to realize the statute had run,” and (2) Counsel “failed to demand that the indictment be amended.”



|. Standard of Review

A. Post Conviction

To sustain a petition for post-conviction relief, a defendant must prove his or her factual
allegations by clear and convincing evidence at an evidentiary hearing. See Tenn. Code Ann. § 40-
30-110(f); Momon v. State, 18 S.W.3d 152, 156 (Tenn. 1999). Upon review, this Court will not re-
weigh or re-evaluate the evidence below; all questions concerning the credibility of witnesses, the
weight and value to be given their testimony, and the factual issues raised by the evidence areto be
resolved by thetrial judge, not the appellate courts. See Momon, 18 SW.3d at 156; Henley v. State,
960 SW.2d 572, 578-79 (Tenn. 1997). The tria judge's findings of fact on a petition for post-
conviction relief are afforded the weight of ajury verdict and are conclusive on appeal unless the
evidence preponderates against thosefindings. SeeMomon, 18 SW.3d at 156; Henley, 960 SW.2d
at 578.

B. Ineffective Assistance of Counsel

Both the Sixth Amendment to the United States Constitution and Article |, Section 9 of the
Tennessee Constitution guarantee a criminal defendant the right to representation by counsel. See
Statev. Burns, 6 S\W.3d 453, 461 (Tenn. 1999); Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975).
Both the United States Supreme Court and the Tennessee Supreme Court have recognized that the
right to such representation includestheright to “reasonably effective” assistance, that is, within the
range of competence demanded of attorneysin criminal cases. See Strickland v. Washington, 466
U.S. 668, 687 (1984); Burns, 6 S\W.3d at 461; Baxter, 523 SW.2d at 936. However, because the
record is incomplete, we are unable to address the Petitioner’s claim of ineffective assistance of
counsel.

C. Incomplete record

The petitioner’s claim on apped is essentially that the statute of limitations had run on the
offensefor which he was convicted and that histrial counsel wasineffectiveinfailingtorealizethe
statute had run and advisehimaccordingly. However, several crucia documentscontainingthefacts
necessary for this Court to review this claim are not contained in the record on appeal. The
Petitioner has failed to provide the indictment, atranscript of the guilty plea hearings or statement
of stipulated facts, and the judgment of conviction. The Petitioner claims the statute of limitations
had run on the offense for which hewas convicted, but has not provided this Court with therequisite
information necessary to support his claim, such as the date of the offense for which he was
convicted or the birth date of the victim.®

The party who seeks appellate review is charged with the “duty to prepare a record which
conveysafair, accurate and complete account of what transpired with respect to the issuesforming
the basis of the appeal.” Statev. Ballard, 855 S.W.2d 557, 560 (Tenn. 1993) (citing State v. Bunch,
646 SW.2d 158, 160 (Tenn. 1983)). While we address the legal questions concerning the
interpretation of the applicable statutes of limitation below, because the Petitioner has failed to

5We note that post-conviction counsel suggested at the hearing that the victim’ sdate of birth was June 15, 1984,
but we find no proof of this fact in the record.
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prepare aproper record we are unabl e to reach the ultimate i ssue presented on appeal. Accordingly,
we remand the case to the post-conviction court with instructions to make appropriate findings of
fact necessary to determine if the Petitioner received ineffective assistance of counsdl.

II. Commencement of Prosecution

In the Petitioner’ sfirst argument, he assertsthat his counsel failed to realize that the statute
of limitationsfor his crimehad run, or failed to inform him of thisfact. Either failure, the Petitioner
argues, amounted to deficient representation and prejudice. To support this claim, the Petitioner
argues that the applicable statute of limitations for the offense of rape of a child requires that
prosecution commence “no later than the date the child [victim] attains the age of majority.” Tenn.
Code Ann. § 40-2-101(d). The Petitioner further argues that prosecution did not begin in his case
until after the victim attained the age of maority because his transfer to criminal court and
indictment occurred after the victim turned eighteen. Thus, the Petitioner argues, the statute of
limitations had run. The State argues that prosecution commenced with the initid juvenile
proceeding in May of 2002, before the victim attained the age of majority, and therefore was not
barred by the statute of limitations.

The post-conviction court determined that commencement of prosecution for statute of
limitation purposes should be defined to include “ appearance in court, the issuing of awarrant as
well asanindictment,” citingto Tennessee Code Annotated section 40-2-104. Thecourt further held
that the Petitioner’s appearance in juvenile court in connection with the rape of a child charges,
which occurred prior to the victim attaining the age of majority, amounted to commencement of
prosecution before the expiration of the applicable statute of limitation. We now review this
conclusion of law de novo, with no presumption of correctness. See Fields, 40 S\W.3d at 458.

For statute of limitations purposes, Tennessee has expressly listed the individual acts that
trigger acommencement of prosecution:

A prosecutioniscommenced. . . by finding anindictment or presentment, theissuing
of awarrant, binding over the offender, by the filing of an information as provided
for in chapter 3 of thistitle, or by making an appearancein person or through counsel
in general sessions or any municipal court for the purpose of continuing the matter
or any other appearancein either court for any purpose involving the offense.

Tenn. Code Ann. 8 40-2-104. However, the issue of whether a*“prosecution is commenced” for
statute of limitations purposes by a juvenile court proceeding appears to be a matter of first
impression in Tennessee. Because this matter is entirely controlled by statute, it is essentially an
issue of statutory interpretation.

A. Statutory Interpretation

We begin by noting that when examining a purely legal issue, such as statutory construction,
Tennessee appellate courts adhere to a de novo standard with no presumption of correctness as to
thelower court’ sconclusions of law. See State v. Owens, 20 S.W.3d 634, 637 (Tenn. 2000); State
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v. Alford, 970 SW.2d 944, 945 (Tenn. 1998) (“ Construction of astatute isaquestion of law which
we review de novo, with no presumption of correctness’).

The Tennessee Supreme Court has ruled that “[tlhe most basic principle of statutory
construction is to ascertain and give effect to the legisative intent without unduly restricting or
expanding a statute’ s coverage beyond its intended scope.” Owensv. State, 908 S.W.2d 923, 926
(Tenn. 1995). See aso Browder v. Morris, 975 S.W.2d 308, 311 (Tenn. 1998) (“The cardina rule
of statutory construction is to effectuate the legidative intent, with all rules of construction being
aidestothat end.”). Withthisin mind, thefirst step in determining legislative intent isto determine
whether the statutory language itself isambiguous. If itisnot, we are limited to the plain meaning
of the statutory language.

We are instructed by our highest court to “initially look to the language of the statute itself
in determining theintent of thelegislature. Courtsarerestricted to the natural and ordinary meaning
of the language used by the legislature in the statute, unless an ambiguity requires resort elsewhere
to ascertain legislative intent.” Browder, 975 SW.2d at 311 (citing Austin v. Memphis Pub. Co.,
655 S.W.2d 146, 148 (Tenn. 1983)). Appellate courts must “assume that the legislature used each
word inthe statute purposely, and that the use of these words conveys someintent and hasameaning
and purpose.” 1d. (citing Locust v. State, 912 SW.2d 716, 718 (Tenn. App. 1995)). Thus, “[w]here
thewords of the statute are clear and plain and fully expressthelegidature’ sintent, thereisno room
to resort to auxiliary rules of construction, and we need only enforce that statute as written.” 1d.
(citing Roberson v. University of Tennessee, 912 SW.2d 746, 747 (Tenn. App. 1995) and In re
Conservatorship of Clayton, 914 S\W.2d 84, 90 (Tenn. App. 1995)). Additionally, weareinstructed
by our supreme court to liberally construe statutes of limitationsin favor of the defendant in order
to protect them against having to defend stale charges, and exceptions that would extend the period
of limitations areto bestrictly construed against the State. See Statev. Henry, 834 SW.2d 273, 276
(Tenn. 1992).

B. Juvenile Proceedings do not commence criminal prosecution

The State argues on appeal that juvenile court proceedings are either part of, or analogous
to, crimina proceedings. Indeed, it is well settled law that criminal prosecution for an offense
committed by a minor must begin in juvenile court. See Sawyersv. State, 814 SW.2d 725, 729
(Tenn. 1991); Tenn. Code Ann. 37-1-103. Additionally, the State argues that “common sense and
logic dictate that prosecution of ajuvenile beginsin juvenile court because the juvenile defendants
areaccorded thefull panoply of constitutional protectionsin criminal cases.” The State’ sarguments
in this case are quite similar to the reasoning applied by the Kansas Court of Appealsin State v.
Terry Lee Edwards, 2004 WL 292086 (Kan. App. 2004) when it found that a juvenile proceeding
did commence prosecution within the meaning of Kansas's statute of limitations.

Kansas' sstatute of limitationsistolled during the period in which “aprosecution is pending
against the defendant for the same conduct,” and prosecution is further defined as “al legal
proceedings by which aperson’s liability for acrimeis determined.” Edwards, 2004 WL 292086,
at* 4(citing K.S.A. 21-3106(9)(d) and 21-3110(17) (2003)). The Kansas court held that “although
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many aspects of a juvenile proceeding are handled differently from an adult criminal prosecution,
this does not mean that these proceedings are excluded from the definition of prosecution.” Id. at
*5. To support its conclusion, the Kansas court, like the State in this case, noted that “the United
States Supreme Court hasdetermined that thereislittledifference between ajuvenileproceeding and
a felony prosecution for purposes of certain rights,” citing Breed v. Jones, 421 U.S. 519 (1975)
(holding that a juvenile proceeding amounts to a criminal prosecution for purposes of double
jeopardy) and In re Gault, 387 U.S. 1 (1967) (holding that ajuvenile, like acriminal defendant, had
the right to appointed counsel). 1d.

However, we conclude that this Kansas case is distinguishable from the case at hand in that
the Kansas statute of limitationsistolled during any period in which “prosecution is pending,” and
“prosecution” is defined very broadly in Kansas statutes as “all legal proceedings by which a
person’s liability for a crime is determined.” 1d. a *4. By contrast, Tennessee's statute of
limitations is met only when one of the several expressly outlined acts qualifying as an event that
commences prosecutionisinitiated in atimely manner. See Tenn. Code Ann. § 40-2-104. Inthis
respect, Tennessee's statutory language is more similar to that of the states of Maine and Florida.

The Maine Supreme Court held, in State v. Gammon, 519 A.2d 721 (Me. 1987), that a
criminal prosecution was not commenced by the filing of a juvenile petition for purposes of its
statute of limitations. Maine law stated that “ prosecution is commenced when acomplaint is made
or anindictment isreturned, whichever first occurs.” 1d. at 722. TheMainecourt rejected the state’s
arguments pertaining to the similarity between Main€'s juvenile and criminal procedures, and
determined that the * plain language of the statute does not expressly declare that ajuvenile petition
will serve to commence acriminal prosecution nor doesit expressly provide that the existence of a
juvenile prosecution will serveto toll the statute.” Id. Florida has reached a similar conclusion,
holdingthat juvenile delinquency proceedingsarenot criminal in nature, and further determining that
ajuvenile “pickup” order did not commence prosecution for statute of limitations purposes. See
Brown v. State, 510 So.2d 361, 363 (Fla. Dist. Ct. App. 1987) (Florida defined commencement of
prosecution, quite narrowly, asthe filing of “either an indictment or information™).

Tennessee Code Annotated section 40-2-104 clearly defines the events that constitute a
commencement of prosecution for purposesof thestatuteof limitations. Theunambiguouslanguage
simply does not include juvenile proceedings as commencing prosecution. Our role is not to
determine what the Legislature should have written, or even what it likely would have written had
this issue been brought to its attention. Rather, we are required to determine what the Legislature
actually accomplished by enacting the language contained in section 40-2-104 of our criminal code.
Accordingly, we hold that a juvenile proceeding does not commence criminal prosecution for
purposes of meeting or tolling the statute of limitations.



[I1. Applicable Statute of Limitations

While not briefed by the State or questioned by the post-conviction court, we also address
the issue of which statute of limitations provision is applicable to the Petitioner in this case.® The
post-conviction court order denying relief madefindingsinwhich it wasassumed that the applicable
statue of limitations required prosecution to commence within four years of the offense, or before
the victim attained the age of mgjority. See Tenn Code Ann. 40-2-101(d). However, this particular
provision of Tennessee' sstatuteof limitationsapplied only to several expressly enumerated offenses,
of which Tennessee Code Annotated section 39-13-522, rape of a child, was not one.

Werecognizethat, asagenera rule, this Court will not consider issuesthat arenot raised in
the trial court. However, we can, pursuant to Tennessee Rule of Crimina Procedure 52(b),
recognize errors that seriously effect the fairness, integrity or public reputation of judicial
proceedings when necessary to prevent a miscarriage of justice. See also State v. Adkisson, 899
S.W.2d 626, 639-40 (Tenn. Crim. App. 1994). Accordingly, we elect to address theissue of which
statute of limitation provision is applicable to the Petitioner.

While hampered by a sparse record, we have gathered from the post-conviction court order
denying relief that the Petitioner “pled guilty to one count of Rape of aChild,” and from thejuvenile
petition we learn that the Petitioner was initially charged with child rape offenses stemming from
acts that occurred “on severa occasions between 1990 and 1994.”" Assuming the Petitioner’s
indictment also charged him with this same offense(s), occurring during the sametime period, there
aretwo possibl e statutesunder which the Defendant may have been convicted. See Tenn. Code Ann.
8 39-13-502(a)(4) (1990), and 8§ 39-13-522. While the elements of the offense are essentially
identical in the two statutes, the applicable statute of limitation is not.

Prior to July, 1, 1992, the rape of achild under age thirteen was a Class A felony under the
aggravated rape statute, and wasdefined asfollows: “ Aggravated rapeisunlawful sexual penetration
of avictim by the defendant or the defendant by a victim accompanied by any of the following
circumstances. The victim is less than thirteen (13) years of age.” Tenn. Code Ann. § 39-13-
502(a)(4) (1990). In 1992, the Legislature enacted a law that, effective July 1, 1992, both deleted
subsection (a)(4) of the aggravated rape statute and added as a separate offense “ Rape of a Child.”
See 1992 Tennessee Laws Public, Ch. 878. The separate offense of Rape of a Child, codified as
section 39-13-522, defines the offense as “the unlawful sexual penetration of a victim by the
defendant or the defendant by thevictim, if such victimislessthan thirteen (13) yearsof age.” Tenn.
Code Ann. § 39-13-522. Because the record on appeal does not contain the date of the offense to

6We note that the State did initially argue, in amemo supporting dismissal of the Petitioner’ s petition for post-
conviction relief, that subsection (d) was not the correct statute of limitations, but rather subsection (b)(1) of Tennessee
Code Annotated section 40-2-101, allowing fifteen years from the date of the offence, was the appropriate statute of
limitation for the offense in question. However, the State abandoned this argument at the post-conviction hearing and
on appeal to this Court.

7Although Counsel recalled at the post-conviction hearing that the offense to which the petitioner plead guilty
occurred in 1996, we are unable to find the date of the offense elsewhere in the record.
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which the Petitioner pled guilty or the judgment of conviction, this Court can not determine under
which statute he was convicted.

Becausethe elementsof aggravated rape and rape of achild arenearly identical, the question
of under which statute the Petitioner was convicted isrelevant in this case only because thetwo have
different statute of limitationsrequirements. The Tennessee statute limiting criminal prosecutions,
which has remained unchanged in relevant part from 1990 to present,? states as follows:

() A person may be prosecuted, tried and punished for an offense punishable with
death or by imprisonment in the penitentiary during life, at any time after the offense
is committed.

(b) Prosecution for afelony offense shall begin within:

(1) Fifteen (15) yearsfor aClass A felony . . .

(d) Prosecutionsfor any offense committed against achild prior to July 1, 1997, that
congtitutes a criminal offense under the provisions of 88 39-2-601, 39-2-603,
39-2-604, 39-2-606, 39-2-607, 39-2-608, 39-2- 612, 39-4-306, 39-4-307, 39-6-1137,
or 8§ 39-6-1138, or under the provisions of 88§ 39-13-502--39-13-505, § 39-15-302 or
§ 39-17-902 shall commence no later than the date the child attains the age of
majority or within four (4) years next after the commission of the offense, whichever
occurs later; provided, that pursuant to subsection (a), an offense punishable by life
imprisonment may be prosecuted at any time after the offense shall have been
committed.

Tenn. Code Ann. 8§ 40-2-101(a), (b)(1) and (d). In summary, this statute sets a general limit of
fifteen years for prosecutions of Class A felonies in section (b)(1), but carves out a specid
limitations period in subsection (d) for offenses “committed against a child” under the provisions
of several expressly enumerated statutory offences. For those statutory offenses committed agai nst
children listed, prosecutions “shall commence no later than the date the child attains the age of
majority or within four (4) years next after the commission of the offense, whichever occurslater.”
Tenn. Code Ann. § 40-2-101(d).

The Petitioner argues that subsection (d), and not subsection (b)(1) of Tennessee Code
Annotated section 40-2-101, appliesin his case because the subsection (d) applied to “any offense
committed against achild” and included the “original 39-13-502" offense of rape of a child under
agethirteen. The Petitioner aso argues that the Legislature must have intended to include section
39-13-522 rape of achild under the special statute of limitations provision in subsection (d), or it

8Subsection (d) wasamended in 1997 to clarify that it applied only to thelisted offenses which were committed
“prior to July 1, 1997,” and a new subsection, (f), was added to provide a special statute of limitation for several
enumerated offenses against children committed on or after July 1, 1997. Based on the arguments raised by the
Petitioner, which were not challenged by the State, we assume that the Petitioner was not convicted of an offense
committed after July 1, 1997. Accordingly, the 1997 amendments to the Tennessee statute of limitation statute would
not affect the Petitioner in this case.
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would not have expressly included this offense in its 1997 revision of the statute of limitations
statute.® We find the Petitioner’ s arguments unpersuasive.

Whileit isnow clear that the offense of rape of achild, Tennessee Code Annotated section
39-13-522, is currently governed under the specia statute of limitations provision, this provision
appliesonly to those offenses committed on or after July 1, 1997. The statute of limitations at issue
in this case is the applicable statute in effect on the date the Petitioner committed the offense for
which he was convicted. Accordingly, we conclude that the offense of rape of a child under age
thirteen committed before July 1, 1992, in violation of Tennessee Code Annotated section 39-13-
502(a)(4), isgoverned by the “four year or date the child victim reached the age of mgjority” statute
of limitations provision. See Tenn. Code Ann. 8§ 40-2-101(d). The language in the statute of
limitations statute subsection (d) is*“clear and plain” and conveystheintent of thelegislatureto have
aviolation of section 39-13-502 controlled by this special statute of limitations provision.

However, theoffense of rapeof achild codifiedin section 39-13-522 of Tennessee' scriminal
code is not listed as one of the statutory offenses subject to a specia statute of limitations in
subsection (d) of Tennessee Code Annotated section 40-2-101. Accordingly, we conclude that
prosecution for the offense of rape of achild committed after July 1, 1992, but prior to July 1, 1997,
isgoverned by thegeneral statute of limitations provision, and therefore must be commenced within
fifteen years of the date of the offense.’® See Tenn. Code Ann. § 40-2-101(b)(1). Wenotethat this
Court has previously held that the fifteen year statute of limitations appliesin such cases. See State
v. Earl Junior Pike, No. 01C01-9804-CR-00168, 1999 WL 737876 (Tenn. Crim. App., Nashville,
Sept. 22, 1999) (holding that a conviction for rape of a child, in violation of Tennessee Code
Annotated section 39-13-522, for an offense committed in 1993, carried a fifteen year statute of
limitations). Thus, if the Petitioner in this case was convicted of rape of a child for an offense
committed after July 1, 1992, but before July 1, 1997, the determinativefactor in whether hiscounsel
wasineffectivefor not raising astatute of limitationsdefenseis not whether prosecution commenced
prior to the victim turning eighteen, but instead whether fifteen years had elapsed between the
commission of the offense and the commencement of prosecution. See Tenn. Code Ann. 8 40-2-
101(b)(2).

V. Failureto Amend thelIndictment

In hissecond issue on appeal, the Petitioner claimsthe post-conviction court erred in finding
that he received the effective assistance of counsel in the negotiation and entry of his pleaof guilty
when his trial counsel failed to demand that his indictment be amended. The Petitioner’s clam

9The1997amendments to the statute of limitation statute added an additional provision that sets a special
prosecution limitation for “any offense committed against a child on or after July 1, 1997, that constitute a criminal
offense under the provisions of . . .” and lists several offenses, including 39-13-522 rape of a child. Tenn. Code Ann.
§ 40-2-101(f). The Petitioner argues that “[i]f the pre-1997 exception did not apply to rape of a child under 13, simply
because 39-13-522 was not mentioned by the statute, then there would not have been a reason to revise the statute in
1997.”

10Rape of a Child isa Class A felony. See Tenn. Code Ann. § 39-13-522(b).
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seemsto be based on hisassertion that if the Stateintendsto argue that an event hastolled the statute
of limitations, it must include such an allegation and supporting facts in the indictment itself. See
State v. White, 939 SW.2d 113, 115 (Tenn. Crim. App. 1996). The Petitioner now argues that if
the State takes the position that the juvenile proceeding tolled the statute of limitations, it
nonetheless failed to make this allegation in the origina indictment or in an amended indictment,
and histrial counsel’ sfailureto recognizethisomission constituted i neffectiveassi stance of counsel.
We conclude that the Petitioner has waived thisissue, and further note that it iswithout merit even
if it had been properly reserved for appellate review.

The Petitioner claims his indictment did not contain an allegation that an event tolled the
statute of limitations, however, the Petitioner has failed to include a copy of hisindictment in the
record on appeal. An appellant is required to provide an adeguate record in order to facilitate
meaningful appellate review. See Tenn. R. App. P. 24. Thus, the Petitioner has waived this issue
on appeal. Nevertheless, we also note that because we have held that ajuvenile proceeding does
not toll the statute of limitations, thisissue, had it been properly presented, would have been without
merit.

CONCLUSION
Based on the foregoing reasoning and authorities, we reverse the judgment of the post-
conviction court denying the Petitioner post-conviction relief, and remand this cause with
instructionsto make additional findings of fact and conclusions of law, consistent with thisopinion,
necessary to determine if the applicable statute of limitation had run on the offense at issuein this
case, and whether the Petitioner received the effective assistance of counsel relative to thisissue.

DAVID H. WELLES, JUDGE
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