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OPINION
FACTS

On December 7, 1998, the petitioner was convicted by a Shelby County Criminal Court jury
of one count of first degree premeditated murder, one count of first degreefelony murder, one count
of aggravated robbery, and two counts of attempted first degree murder, for which he received an
effective sentence of life plus fifteen years. State v. Ben Mills, No. W1999-01175-CCA-R3-CD,
2002 WL 925260, at *1 (Tenn. Crim. App. May 3, 2002), perm. to appeal denied (Tenn. Nov. 15,
2004).




The evidence presented at the petitioner’ strial showed that early on the morning of April 12,
1995, the petitioner and a codefendant, Ashley Neshitt, went to aMemphis apartment where aparty
was taking place, knocked on the door, and, when no one answered, pushed their way inside
uninvited. 1d. at **1-2. Upon entering the apartment, the petitioner and Nesbitt first inquired if
anyone had any drugsto sell. Id. When everyone present answered in the negative, the men turned
asif toleave but then spun around, pulled guns, and demanded that those inside drop their valuables
onto thefloor. 1d. Asthevaluableswere being dropped, the petitioner and Neshitt began shooting,
striking the victim, who later died of hisinjuries. Id. at * 1.

One witness testified that she saw Neshitt bent over the victim’ s body picking up valuables
fromthefloor. Id. a *2. Another witness saw the petitioner and Nesbitt flee from the apartment to
a car outside, where a third armed man sat waiting. Id. at *1. Testimony from several different
witnesses established that the petitioner and Nesbitt werewearing different clothing when they were
arrested ashort time after the shooting. Id. at **1-2. Y et another witnhessfor the State, Carl Turner,
testified that the petitioner had been to the apartment the night before asking to buy drugs. 1d. at * 2.
Turner said that the petitioner appeared to be under the influence of cocaine at the time of the
shooting and that thefirst shot the petitioner fired wastoward the ceiling. 1d. On cross-examination,
he conceded he had told defense investigators that a man who was present in the apartment, whom
he knew as “Sean,” or “Four Four,” had a .44 Magnum which he had fired at Nesbitt when the
shooting started. 1d. Turner explained, however, that he had not seen the weapon himself but
instead had been told by another man that Sean had fired aweapon during the robbery. Id.

The petitioner raised three issues on direct appeal: whether the evidence was sufficient to
sustain the convictions; whether the trial court erred by not instructing on al the lesser-included
offenses of felony murder; and whether the trial court erred by not instructing on voluntary
intoxication. Id. a *1. Thiscourt affirmed the convictions on appeal but modified the judgment to
reflect that the petitioner’s conviction for felony murder was merged into his conviction for
premeditated murder. Id. With respect to theissue of whether thetrial court should haveinstructed
the jury on voluntary intoxication, we noted that “[w]hile the issue may have been fairly raised, the
[petitioner] did not request theinstruction . . . and did not include the issue as groundsin hismotion
fornewtrial.” Id. at*8. Weconcluded, therefore, that thetrial court’ sfailuretoissuetheinstruction
didnot risetothelevel of plainerror. 1d. Thereafter, the petitioner filed apro seRule 11 application
for permission to appeal to the supreme court, which was dismissed as untimely.

On March 24, 2003, the petitioner filed a pro se petition for post-conviction relief, alleging,
among other things, that he was denied the effective assistance of counsel. Following the
appointment of post-conviction counsel, the petitioner filed an amended petition on September 18,
2003, alleging that trial counsel was ineffective for, among other things, failing to request the jury
instruction on voluntary intoxication and failing to raise the fact the trial court did not instruct on
voluntary intoxication as an issue in his motion for new trial. The petitioner further aleged that
appellate counsel was ineffective for failing to file a Rule 11 application for permission to appeal
to the supreme court and for providing the wrong deadline for the application to be filed.



At the April 2, 2004, evidentiary hearing, the petitioner testified that he was under the
influence of cocaine at the time of the offenses. He recalled that trial counsel had asked him if he
had been under theinfluence of an intoxicant when he committed the crimes, but he could not recall
what answer he had given counsel. The petitioner testified that appellate counsel had sent him a
letter informing him that he was withdrawing from his case. The petitioner indicated that, in that
letter, appellate counsel had provided him with the deadlinefor filing hispro seRule 11 appeal. He
said, however, that when he tried to file his appeal within that deadline he learned that appellate
counsel had given him the wrong date and that his time for filing had aready expired.

Appellate counsel testified that approximately 99% of his practice consisted of criminal
defense and estimated he had handled between fifteen and twenty-five murder cases during his
career. He confirmed that trial counsel did not raise the trial court’s alleged errors in  jury
instructions in the motion for a new tria, which meant that appellate counsel had to request that
thoseissues bereviewed under the more stringent plain error standard. Appellate counsel identified
the letter he had sent to the petitioner informing him that he was withdrawing from representation.
He acknowledged he had erroneously told the petitioner that the sixty-day period inwhichtofilean
application for permissionto appeal to the supreme court began to run on May 3 and expired on July
26.

On cross-examination, appellate counsel testified he had not thought hewould prevail onthe
voluntary intoxication issue. He stated that in his experience it was hard to get jurors to feel
sympathy for adefendant based on aclaim of voluntary intoxication. Nonetheless, he had believed
that an instruction on voluntary intoxication was required under the evidence and the law and said
he would have requested one had he been handling the case.

Trial counsd, called as awitness by the State, testified that he was licensed to practice law
in Oklahomain 1971 and became licensed to practice in Tennessee in 1978. He said he practiced
law “[slome” and had handled “afew” murder trials. He stated he had taken over the petitioner’s
case from another lawyer, who had done a“ meticulousjob” on themotions. Trial counsel testified
that he added some motions of hisown after taking over the case and that he believed he had argued
either fifty-three or fifty-six motions on one Friday afternoon.

Althoughtrial counsel’ stestimony onthistopicwasnot entirely clear, heappeared toindicate
that he had not had many conversations with the petitioner prior to arguing the motions but that he
was able to interview him anumber of times after the motions. Before divulging the substance of
those conversations, trial counsel requested that the post-conviction court instruct him about his
“duties under the attorney-client privilege” When told it was the court’s position that the
petitioner’ sineffectiveassistance of counsel claim made* any communicationsor any dealingsalong
those lines . . . open for discussion,” tria counsel informed the court that the attorney-client
privilege was “really very important” to him, that he did not like to violate it, and that he had been
“unable to get a hold of the Board of Professional Responsibility” and would follow the post-
conviction court’ sadvice. Trial counsel then testified that the petitioner’ smain defense wasthat he
had beeninvolved in a“failed drug deal” which had ended in a*“shootout,” with gunfire exchanged
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on both sides. Trial counsel said the physical evidence, which showed bullet holes on both ends of
the apartment, corroborated that claim and he had put on an expert witness to that effect.

Trial counsd testified that none of the evidence he had at trial, including the information he
had from the petitioner, indicated that the petitioner was under theinfluence of any intoxicant at the
time of the offenses. He acknowledged, however, that one of the State’ switnesses had testified that
the petitioner’ s eyes had been “jiggling or something like that.” Asked why he had not raised the
court’s failure to instruct on voluntary intoxication as an issue in his motion for a new trial, trial
counsel replied that he had beenin possession of information at thetime hedrafted themotion which
made him believe that it would be both intellectualy dishonest and unethical for him to raise
voluntary intoxication as an issue before the court.

After being asked on cross-examination to read aloud from a portion of the trial transcript
containing Carl Turner’s testimony, trial counsel acknowledged that Turner had testified that he
believed the petitioner was on cocaine at the time of the offenses. Trial counsel further
acknowledged he had cross-examined Turner about that statement in an attempt to show that the
petitioner had not, in fact, been under the influence of cocaine. Counsel explained he had believed
that a defense of voluntary intoxication was inconsistent with his defense strategy of attempting to
prove it had been a case of a“drug-deal-gone-bad.” He testified he asked the petitioner if he had
been “high” and, to the best of hisrecollection, the petitioner answered that hehad not. Trial counsel
stated he thought it would have been unethical and intellectually dishonest for him to haverequested
ajury instruction that he knew was not truthful and that did not have an adequate foundation in fact.

On April 30, 2004, the post-conviction court entered an order granting the petitioner a
delayed appeal to the supreme court due to evidence that the petitioner had relied on the erroneous
deadline given by appellate counsel for filing his Rule 11 application. On November 15, 2004, our
supreme court denied the petitioner’ s delayed application for permission to appeal, and on February
11, 2005, the post-conviction court entered an order denying the petition for post-conviction relief.
Among other things, the post-conviction court noted that the overwhelming proof at trial had been
that it was a planned robbery which resulted in the death of the victim; that there was no evidence
asto the degree of intoxication, if any, under which the petitioner had operated or that his alleged
intoxication prevented him from forming the plan for the robbery; and that trial counsel had testified
that his defense theory had not included a claim of intoxication but instead had hinged on proving
that it had been adrug deal that had gone wrong, forcing the petitioner to shoot in self-defense. The
post-conviction court’ s order statesin pertinent part:

The defense theory was that this was a drug deal that went wrong and the
defendant/petitioner was acting in self defense with the shooting occurred. [Trial
counsel] testified that the only proof of any such impairment camefrom onewitness
who stated that the petitioner acted like he might have been on cocaine. Trial counsel
said he felt it would be unethical to request such a charge when his entire case and
al his conversations with the petitioner were that he was not under the influence of
anything. Their theory was that he was not under the influence. Because the issue
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was not raised by trial counsel inthe motion for anew trial it wasreviewed on appeal
under the plain error theory and was found wanting by the Court of Crimina
Appeals. The petitioner is charged on a petition for post conviction relief with the
burden of proving that “but for” such an omission by trial counsel the outcomeof his
trial might have been different. The proof at trial was overwhelming that thiswasa
planned robbery and during the course thereof the victim waskilled. No proof was
offered that the degree of intoxication of the petitioner, if in fact at all, impaired or
affected hisability to carry out the aggravated robbery which resulted in subsequent
deathfor thevictim. Based ontrial counsel’ stestimony that it wastheir theory of the
case that the petitioner was not under the influence and that said theory was based
upon petitioner’s own statements to trial counsel, this court is of the opinion that
failure to request a jury instruction for voluntary intoxication was not ineffective
representation by trial counsel and this issue has no merit.

Thereafter, the petitioner filed atimely appeal to this court, raising as his sole issue whether
the post-conviction court erred in finding that trial counsel was not ineffective for failing to request
the instruction on voluntary intoxication.

ANALYSIS

The post-conviction petitioner bears the burden of proving his allegations by clear and
convincing evidence. See Tenn. Code Ann. § 40-30-110(f) (2003). When an evidentiary hearing
isheld in the post-conviction setting, the findings of fact made by the court are conclusive on appeal
unlessthe evidence preponderates against them. See Tidwell v. State, 922 S.W.2d 497, 500 (Tenn.
1996). Whereappellatereview involvespurely factual issues, the appell ate court should not reweigh
or reevaluate the evidence. See Henley v. State, 960 S.W.2d 572, 578 (Tenn. 1997). However,
review of atrial court’ sapplication of thelaw to thefacts of the caseisde novo, with no presumption
of correctness. See Ruff v. State, 978 SW.2d 95, 96 (Tenn. 1998). The issue of ineffective
assistance of counsel, which presents mixed questions of fact and law, is reviewed de novo, with a
presumption of correctness given only to the post-conviction court’ sfindings of fact. See Fieldsv.
State, 40 S.W.3d 450, 458 (Tenn. 2001); Burnsv. State, 6 SW.3d 453, 461 (Tenn. 1999).

Toestablishaclaim of ineffectiveassi stance of counsel, the petitioner hasthe burdento show
both that trial counsel’s performance was deficient and that counsel’s deficient performance
prejudiced the outcome of the proceeding. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct.
2052, 2064, 80 L. Ed. 2d 674 (1984); see State v. Taylor, 968 SW.2d 900, 905 (Tenn. Crim.
App.1997) (noting that same standard for determining ineffective assistance of counsel that is
applied in federal cases aso appliesin Tennessee). The Strickland standard is a two-prong test:

First, the defendant must show that counsel’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the “counsal” guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
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defense. Thisrequiresshowingthat counsel’ serrorswereso seriousasto deprivethe
defendant of afair trial, atrial whose result isreliable.

466 U.S. at 687, 104 S. Ct. at 2064.

The deficient performance prong of the test is satisfied by showing that “counseal’s acts or
omissions were so serious asto fall below an objective standard of reasonableness under prevailing
professional norms.” Goadv. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland, 466 U.S.
at 688, 104 S. Ct. at 2065; Baxter v. Rose, 523 S.\W.2d 930, 936 (Tenn. 1975)). Thereviewing court
must indulge a strong presumption that the conduct of counsdl falls within the range of reasonable
professional assistance, see Strickland, 466 U.S. at 690, 104 S. Ct. at 2066, and may not second-
guess the tactical and strategic choices made by trial counsel unless those choices were uninformed
because of inadequate preparation. See Hellard v. State, 629 SW.2d 4, 9 (Tenn. 1982). The fact
that a strategy or tactic failed or hurt the defense does not alone support the claim of ineffective
assistance of counsel. See Thompsonv. State, 958 S.W.2d 156, 165 (Tenn. Crim. App. 1997). The
prejudice prong of the test is satisfied by showing a reasonable probability, i.e., a “probability
sufficient to undermine confidence in the outcome,” that “but for counsel’ s unprofessional errors,
the result of the proceeding would have been different.” Strickland, 466 U.S. at 694, 104 S. Ct. at
2068.

The petitioner contends that counsel’s failure to request the instruction on voluntary
intoxication resulted not from an informed tria strategy but instead from counsel’s “complete
misunderstanding of hisroleasan advocate.” Hearguesthat trial counsel failed to comprehend the
difference between presenting perjured testimony and requesting afavorable jury instruction which
may or may not have comported with counsel’s version of the facts but which nonetheless was
supported by the evidence presented at trial. The petitioner contends that, as such, counsel’s
decision not to request the jury instruction was unreasonable and constituted a deficiency in
representation.

Attheevidentiary hearing, trial counsel repeatedly stated that he believed it would have been
both unethical and “intellectually dishonest” for him to request an instruction on voluntary
intoxication when none of the information he had gathered about the case, including information
from his client, supported such an instruction. The following exchangeisillustrative:

THE COURT: Let meinterrupt, just so | make sure | understand thistrain of
thought. If you recall, [trial counsel], wasit your point in cross examining thisman
[Turner] to try to provethat [the petitioner] was not under the influence of cocaine?

THE WITNESS: Well, Your Honor, if we have a defense of a drug-deal-
gone-bad and if we have adefense[of] people shooting at our client and our clients
attempting to savetheir life, then how can | possibly put in, number one, knowing it
to befalse, knowingit to be perjury, and, number two, logically that my clientishigh



on cocaine, when I’ mtrying to save him from amurder conviction. Becauseour only
defenseisthisisadrug deal gone bad and that our clients were attacked.

THE COURT: So it was your position that your client was not under the
influence of cocaine?

THE WITNESS:. Absolutely. In fact, there were thirteen bullet holes --
fourteen bullet holesin the apartment, all over the apartment. It wasclear that it was
agun fight. We had the former head of MPD homicidein theretestifying that it was
agun fight. We had testimony about people jumping through plate glass windows,
hiding in closets, bullets going everywhere. | can’'t possibly comprehend why |
would want to say, number one, something that is perjurious and, number two,
something that defeats the last chance my client has, and that is this was a gun fight
of adrug deal that went bad.

Q. Well, let’s talk about that for a second. You say it’s perjurious. Are you
telling us today -- because I'm unclear -- did [the petitioner], in response to a
guestion from you, say, [Tria counsdl], | was not on cocaine. Did hetell you that?

A. He never got on the stand, sir.

Q. That's exactly my point, sir. Would you agree with this, that voluntary
intoxication may negate the menta state as an element of the crimein first degree
murder?

A. Asablack letter law, yes.

Q. Would you further agree that Mr. Turner’ stestimony, that he appeared to be
on cocaine, when Mr. Turner said that he had been around people on cocaine, was
before the jury?

A. Yes.

Q. WEéll, how inthe world would it have been perjury for you to argue, based on
the state’'s proof, that a voluntary instruction on intoxication -- an instruction on
voluntary intoxication would be warranted? How would that be perjury?

A. Oh, I'm sorry if | used the word perjury on that. | think it’s both unethical
and intellectually dishonest when | know that my client was not on cocaine, at |east
according to my client, number one, and, number two, my client won't take the
witness stand.

Q. So your client told you, for the record now, that he was not on cocaine?
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A. In interviewing [the petitioner], | asked him when you went there, were you
high? Andtheanswer to mewas, to the best of my recollection, thisisyearsago, no.

Q. [Trial counsel], let me ask you, you would agreethat at amurder trial, or any
trial for that matter, you' re not required to reveal client-attorney secrets?

A. That’swhy | was so concerned about testifying today. That’sright. | don't
like revealing secrets.

Q. Absolutely. Now, if the State of Tennessee, in their casein chief, putsforth
awitnessthat offers proof that your client was under the influence of an intoxicant,
and we know that, under the law, influence of an intoxicant may negate. . . certain
elements and mental state of certain crime[s], how would that be intellectually
dishonest to ask the judge to instruct on that?

A. First of al, I think it has been pointed out here that people who try cases
understand that juries don’t like that and don’t buy it, number one. Second, | don’t
think it’s ethical and | think it’ sintellectually dishonest to ask for an answer when
you know that -- to ask for an instruction when you know it's not a truthful
instruction with afactual foundation that’ s adequate.

Based on the above-quoted exchange, we agree with the petitioner that trial counsd
apparently failed to appreciate the difference between knowingly using perjured testimony or false
evidence and requesting ajury instruction which was fairly raised by the evidence. At the time of
the petitioner’ stria, Tennessee operated under the Code of Professional Responsibility. Disciplinary
Rule 7-102, “ Representing a Client Within the Bounds of the Law,” provided as follows:

(A) In the representation of aclient, alawyer shall not:

(1) File asuit, assert a position, conduct a defense, delay atria, or
take other action on behalf of the client when the lawyer knows or
when it is obvious that such action would serve merely to harass or
maliciously injure another.

(2) Knowingly advance aclaim or defense that is unwarranted under
existing law, except that the lawyer may advance such claim or
defense if it can be supported by good faith argument for an
extension, modification, or reversal of existing law.

(3) Conced or knowingly fall to disclose that which the lawyer is
required by law to reveal.



(4) Knowingly use perjured testimony or false evidence.
(5) Knowingly make afalse statement of law or fact.

(6) Participate in the creation or preservation of evidence when the
lawyer knows or it is obvious that the evidence is false.

(7) Counsel or assist the client in conduct that the lawyer knowsto be
illegal or fraudulent.

(8) Knowingly engagein other illegal conduct or conduct contrary to
aDisciplinary Rule.

Tenn. Sup. Ct. R. 8, DR 7-102 (1998) (emphasis added). In addition, Disciplinary Rule 7-106,
governing “Trial Conduct,” provided in pertinent part:

(C) In appearing in a professional capacity before atribunal, alawyer shall not:

(1) State or allude to any matter that the lawyer has no reasonable
basisto believeisrelevant to the case or that will not be supported by
admissible evidence.

Tenn. Sup. Ct. R. 8, DR 7-106 (1998).

Tennessee Code Annotated section 39-11-503(a) provides that while intoxication isnot in
itself a defense to prosecution, a defendant’s intoxication, whether voluntary or involuntary, is
admissiblein evidence if it is relevant to negate a cul pable mental state. However, aswe noted in
our direct appeal opinion:

“Proof of intoxication alone is not a defense to a charge of committing a specific
intent crime nor does it entitle an accused to jury instructions ...; there must be
evidence that the intoxication deprived the accused of the mental capacity to form
specific intent . . . . The determinative question is not whether the accused was
intoxicated, but what was his mental capacity.”

Ben Mills, 2002 WL 925260, at *8 (quoting Harrell v. State, 593 S.\W.2d 664, 672 (Tenn. Crim.
App. 1979)). A defendant has a constitutional right to an instruction on voluntary intoxication if
fairly raised by the proof. See State v. Williamson, 919 SW.2d 69, 80 (Tenn. Crim. App. 1995)
(citations omitted).

Therecord reveasthat Turner, who was called asawitness by the State, testified that he had
been around anumber of individualswho used cocaine. He said he believed the petitioner wasunder
theinfluence of cocaine at thetime of the offenses because hiseyeswere“real shiny” and he“wasn’t
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just really focused on whatever he caught himself doing that night.” Thus, evidence of the
petitioner’s intoxication was fairly raised by the State through the testimony of its own witness.
Moreover, Turner’s testimony suggested not only that the petitioner was on cocaine but also that it
impaired his ability to focus on what he was doing at the time of the offenses. Since the evidence
of intoxicationwasrai sed by aStatewitness, trial counsel would have been neither “knowingly using
perjured testimony or false evidence” nor alluding to a matter that he had no reasonable basis to
believe would be“relevant to the case’ or that would not “ be supported by admissible evidence” by
requesting an instruction on voluntary intoxication. Thisistrue regardliessof whether the petitioner
had specifically denied using cocaine in his interviews with counsel. Trial counsel’ s concern that
it would have been unethical for him to have requested the jury instruction appears to have been
based on a misunderstanding of the law and his ethical responsibilities as an attorney. Lending
support to this conclusion is the concern that trial counsel repeatedly expressed at the evidentiary
hearing that his testimony would violate the attorney-client privilege, showing counsel’ s apparent
failure to recognize that the petitioner had waived the attorney-client privilege by his claim of
ineffective assistance. Under such circumstances, trial counsel’s decision not to request the jury
instruction on voluntary intoxication on the basis that it would be unethical to do so was
unreasonable.

Trial counsal aso testified, however, that he believed that an instruction on voluntary
intoxication would have undermined his trial strategy of attempting to prove that the shooting
occurred in self-defense. Given the defense’ s position that the petitioner went to the apartment to
purchasedrugs, wefindit difficult to understand why counsel believed so strongly that aninstruction
on voluntary intoxication would have defeated “the last chance” the petitioner had to prove that it
“was a gun fight of a drug deal that went bad.” Nonetheless, trial counsel, who was in the best
position to know, believed that voluntary intoxication would be incompatible with histrial strategy
of attempting to show that the shooting occurred in self-defense, and we declineto second-guessthat
decision. See Strickland, 466 U.S. at 690, 104 S. Ct. at 2066; Hellard v. State, 629 S.W.2d 4, 9
(Tenn. 1982); see dso James Rines v. State, No. 03C01-9606-CC-00210, 1997 WL 33654, at *4
(Tenn. Crim. App. Jan. 28, 1997), perm. to appeal denied (Tenn. June 2, 1997) (concluding that trial
counsel was not deficient for failing to develop defense of intoxication when she explained that
defenses of intoxication and self-defense were incompatible in the case). The petitioner has not,
therefore, met his burden of proving that counsel was deficient for failing to request the voluntary
intoxication instruction.

The petitioner has aso failed to establish that he was prejudiced as a result of counsel’s
alleged deficiency in representation. To establish prejudice, the petitioner hasthe burden of proving
by clear and convincing evidence a reasonabl e probability that the outcome of the trial would have
been different had trial counsel requested thevoluntary intoxication instruction. See Strickland, 466
U.S. at 694, 104 S. Ct. a 2068. As the post-conviction court observed, the State presented
overwhelming evidence to show that the crimes had been executed in accordance with a plan
formulated in advance of the time when the petitioner entered the apartment. We summarized and
anayzed the evidence against the petitioner in the direct appeal opinion as follows:
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The testimony at trial established that the [petitioner] and Nesbitt possessed
gunsandfired severa shotsinthedirection of the unarmed occupantsof the Turners
apartment. Therewas evidence of an armed lookout and getaway car driver waiting
inthe parkinglot at thetime of the shooting. This suggestsadvanced planning of the
crime. Barbara Turner saw a calm Nesbitt standing over the fallen victim taking
money from thefloor. Whilethe defense established that Carl Turner had heard that
aman named Sean had retrieved his gun and fired at Nesbitt, Turner explained that
he had not seen Sean in possession of a weapon and had based his comment on
hearsay from a man identified as “Nausea.” Neither Sean nor “Nausea’ testified at
trial. All other witnesses claimed that only the [petitioner] and Neshitt were armed
and fired shots. Thetestimony also established that, when they were arrested shortly
after the shooting, both the [petitioner] and Nesbitt were wearing different clothes
than they wore while at the apartment. In addition, no weapons were found in the
car, indicating that the weapons had been disposed of after the shooting. When the
defendants were stopped by officers a short time later, Nesbitt was driving the car.
The jury rejected the defense theory that any other individual could have fired the
fatal shot, as was their prerogative. In our view, the evidence was sufficient to
support convictions for both felony murder and premeditated murder.

Ben Mills, 2002 WL 925260, at * 4 (footnote omitted).

Intheface of such evidence, which showed how the petitioner engaged in advanced planning

for the crimes and took steps immediately afterwards to conceal hisinvolvement in the crimes, we
are unpersuaded that there is a reasonable likelihood that the jurors would have reached different
verdicts had the instruction on voluntary intoxication been given. The level of preparation and
planning evidenced in the case belies any claim of the petitioner’s not having been capable of

forming the requisite specific intent for the offenses.

CONCLUSION

Based on our review of the record, we conclude that the petitioner has not met his burden of

demonstrating he was denied the effective assistance of trial counsel. Accordingly, we affirm the

denial of the petition for post-conviction relief.

ALAN E. GLENN, JUDGE
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