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OPINION

The facts relied upon by the prosecutor in denying the defendant’s application are
largely drawn from the defendant’ s pretria statement and her application for pretrial diversion. At
the time of the offense in question, the defendant was a married, 33-year-old teacher at Seymour
High School, who held amastersdegreein school curriculum andinstruction. Thevictim, al6-year-
old male student at Seymour High School, had taken the defendant’ s biology class during histenth
grade term, which was some time prior to the 2003-04 school term.

In June 2004, during the school vacation term, the defendant and the victim were
employed at an amusement park in Pigeon Forge. A number of public school teachers as well as
students apparently worked at the park during the summer of 2004, and it was common among them
to makearrangementsfor car-pooling to limit transportation expense. Inthisvein, the defendant and



thevictimdiscussed riding together, and the def endant obtai ned permission from thevictim’ smother
to alow the victim to commute with the defendant.

On June 22, 2004, pursuant to this arrangement, the victim rode to work with the
defendant and waited for the defendant’s longer shift to end before being taken home. The
defendant’ s statement describes the ensuing events:

| was ill, having a high blood pressure spike and needing my
medications, so we stopped to get gas and something to eat and drink.
He wanted to learn how to drive my car, which was a straight shift,
just in case he might need to drive my car if there was ever atime
when | could not do so dueto my occasional health issues. We then
drove out to Douglas Lake and talked. [The victim] leaned across
and kissed me. Hewanted to move to the back to stretch hislegs out
and be comfortable. | then moved to the back as well. He then
leaned over and kissed me again. Thistime, he reached and fondled
my breasts. Hethen took hisshirt off and | gave him aback and hand
massage. Hethen leaned back and kissed me again then flipped over
so that hewasfacing me. He began fondling my breasts and my butt.
He then removed his shorts and underwear. He acted as if he was
going to pull my shorts down and | told him no. | fondled his penis
and then performed oral sex on him. This was our first and only
sexual encounter. | terribly regret what occurred andrealizeit should
never have happened. | called [thevictim’s] mother the next morning
and apologized for what transpired the night before. Shortly
thereafter, | went to [the amusement park] and resigned. In addition,
| initiated avoluntary resignation from Sevier County Schoolswithin
afew daystime. ...

The district attorney genera denied the application for pretria diversion, basing his
denial upon (1) the defendant’s role as an authority figure to the victim, (2) the disparity in ages
between the defendant and the victim, and (3) the defendant’s occupation in a “position of
confidence and trust in the community.” Following certiorari review, thetrial court found that the
defendant occupied a position of confidence and trust and that this fact supported the prosecutor’s
denial of pretrial diversion.

In order to be eligible for pretrial diversion, a defendant must not have been
previously granted pretrial or judicia diversion; must not have a prior misdemeanor conviction in
which the defendant served asentence of confinement or aprior felony conviction within afive-year
period after completing the sentence or probationary period for the prior conviction; and must not
be seeking diversion for a Class A or B felony, certain sexual offenses not involved in this case,
driving under theinfluence, or vehicular assault. Tenn. Code Ann. §40-15-105(B)(i)(a)-(c) (2003).
“A personwhoisstatutorily eligiblefor pretrial diversionisnot presumptively entitled todiversion.”
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Sate v. Yancey, 69 SW.3d 553, 557 (Tenn. 2002) (citing State v. Curry, 988 SW.2d 153, 157
(Tenn. 1999)).

The decision whether to grant pretrial diversion rests within the discretion of the
district attorney general. See Tenn. Code Ann. 8 40-15-105(b)(3) (2003); State v. Hammersley, 650
SW.2d 352, 355 (Tenn. 1983). The process of applying for, adjudicating, and reviewing pretria
diversion is attended by formulaic rules.

The burden is upon the defendant, “in the first instance, to provide the prosecuting
attorney with sufficient background information and data to enable that officer to make areasoned
decision to grant or deny the relief sought.” State v. Herron, 767 SW.2d 151, 156 (Tenn. 1989),
overruled in part by Sate v. Yancey, 69 S.W.3d 553, 559 (Tenn. 2002). To carry the burden, an
applicant should providethe prosecutor with “ ascompl ete an application ascircumstanceswarrant.”

Sate v. Winsett, 882 S.W.2d 806, 810 (Tenn. Crim. App. 1993).

Even though the defendant has the burden to demonstrate his or her eigibility and
suitability for pretrial diversion, the prosecutor has specific obligations, especially when he or she
deniesthe application. Curry, 988 SW.2d at 157. Our appellate courts have forged the following
guidelines for prosecutors use when considering applications for pretria diversion:

(1) The prosecutor should focus on the defendant’s amenability to
correction. Id. at 156.

(2) Theprosecutor must consider (a) the circumstancesof the offense,
(b) thedefendant’ scriminal record, (c) thedefendant’ ssocial history,
(d) the physical and mental condition of the defendant where
appropriate, and (e) the likelihood that pretrial diversion will serve
the ends of justice and the best interests of both the public and the
defendant. Id.; Hammerdley, 650 SW.2d at 355; see also Satev.
Washington, 866 S.W.2d 950, 951 (Tenn. 1993).

(3) “[T]he circumstances of the offense and the need for deterrence
may alone justify a denial of diversion, but only if [(a)] al of the
relevant factors have been considered aswell,” Curry, 988 S.W.2d at
158, and (b) only when the circumstances are of such overwhelming
significance that they necessarily outweigh all other factors,
Washington, 866 S.W.2d at 951.

(4) Although this court has affirmed the denia of pretrial diversion
where the failure to admit the crime and/or expressremorserevealed
that the defendant had been lessthan truthful with the court, see Sate
v. Karen SueKelsey, No. 03C01-9603-CC-00117, slipop. at 7 (Tenn.
Crim. App., Knoxville, Oct. 29, 1997), perm. app. denied (Tenn.
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1998); Sate v. Martha Jean Frasier, No. 01C01-9601-CC-00012,
dlipop. at 12-13 (Tenn. Crim. App., Nashville, Dec. 13, 1996); State
V. Nease, 713 S.W.2d 90, 92 (Tenn. Crim. App. 1986), remorse per
seisnot afactor in determining suitability for pretrial diversion, see
Sate v. Soney Gene Golden, No. 88-146-I11, dlip op. a 3 (Tenn.
Crim. App., Nashville, Apr. 12, 1989), perm. app. denied (Tenn.
1989), and the failure of the defendant to admit guilt is not, in and of
itself, a proper basis for denying diversion, see Sate v. Dewey L.
Clark, No. 03C01-9706-CR-00227, slip op. at 7 (Tenn. Crim. App.,
Knoxville, July 16, 1998); Sate v. Christie Quick, No. 01C01-
9510-CC-00323, dlip op. at 5-6 (Tenn. Crim. App., Nashville, Feb.
20, 1997); cf. Sate v. King, 640 S.wW.2d 30, 33 (Tenn. Crim. App.
1982) (pretrial diversion cannot be conditioned upon entry of guilty
plea), overruled on other groundsby Satev. Sutton, 668 S.W.2d 678,
680 (Tenn. Crim. App. 1984).

(5) A denid of the application (a) must be in writing and (b) must
contain not only an enumeration of the evidence the prosecutor
considered but also a discussion of the weight given to each factor,
Satev. Pinkham, 955 S.W.2d 956, 960 (Tenn. 1997); seeCurry, 988
SW.2d at 157 (explaining importance of detailed, written denial);
Winsett, 882 S.W.2d at 810, and of why unfavorabl efactors outweigh
favorable ones, Herron, 767 S.\W.2d at 156.

(6) “In addition to the foregoing items which the prosecutor should
includein awritten record, he or she should also identify * any factual
disputes between the evidence relied upon and the petitioner’s
application.”” Pinkham, 955 S.W.2d at 960; see Winsett, 882 S.W.2d
at 810.

If the application isdenied, the defendant may seek awrit of certiorari inthetrial court. Tenn. Code
Ann. 8 40-15-105(b)(3) (2003). The Code and the appellate courts have prescribed the procedure
for the petitioner to follow:

(1) The compiled record should be attached to the petition. Winsett,
882 SW.2d at 810.

(2) In the petition, the defendant should identify any disputed facts
whichthe prosecutor hasnot identified. Statev. Lane, 56 S.\W.3d 20,
26 (Tenn. Crim. App. 2000).

(3) The defendant has the burden of proving that the district attorney
abused his or her discretion in denying diversion, State v. Watkins,
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607 S.W.2d 486, 488 (Tenn. Crim. App. 1980), a process that may
entail showing an absence of any substantial evidence in the record
to support the prosecutor’s denial of pretrial diversion, Lane, 56
SW.3d at 26; see Sate v. Houston, 900 SW.2d 712, 714 (Tenn.
Crim. App. 1995).

Upon receiving apetition for certiorari filed by an aggrieved applicant for pretrial diversion, thetrial
court must then follow a prescribed procedure:

(1) Thetrial court limitsits consideration to the evidence which was
before the prosecutor and to the reasons given by the prosecutor in
denying diversion. Sate v. Brown, 700 S\W.2d 568, 570 (Tenn.
Crim. App. 1985); Winsett, 882 SW.2d at 809.

(2) Thetrial court may conduct a hearing only to resolve any factual
disputes raised by the prosecutor or the defendant; the court may not
hear additional evidence. Curry, 988 SW.2d at 157-58.

(3 The tria court must aso adhere to the same case-by-case
balancing procedure that is imposed upon the prosecutor. Herron,
767 SW.2d at 156.

(4) Thetria court must state its findings in writing. 1d.

If the trial court declines to reverse the prosecutor’s denial of diversion, the defendant may seek
interlocutory review in this court. See generally Tenn. R. App. P. 9, 10; Tenn. R. Crim. P. 38. If
review is granted by this court, our review is confined to determining whether the trial court’s
determination is supported by a preponderance of the evidence. Curry, 988 SW.2d at 158.

Applyingtherulestotheprosecutor’ sreview of thepretria diversion petition, wefind
departures from the prescribed process. We find no indication in the prosecutor’ s response that he
considered al of the mandated factors, and we note that the defendant’ s apparently good prospects
for rehabilitation, lack of a crimina record, and her excellent social history support her bid for
pretrial diversion. These factors were addressed, some cogently, by the authors of 20 letters
commending the defendant that were attached to the application for pretrial diversion. Althoughthe
prosecutor mentionsthat he reviewed the letters, he did not address the letters' positive indications
of potential for rehabilitation and excellence of social history. The response neither addresses the
defendant’ s lack of acriminal record nor her spontaneous and voluntary confession of her crimeto
the victim’s mother and to her employers. We suspect that, without the defendant’ s initiative, the
offense would have gone undetected.

It goes without saying that, with no mention of these several vital factors favoring
diversion, the prosecutor’ sresponse did not reveal hisweighing of the mandated factorsand did not
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explain why the negative factors that he relied upon outweighed the positive factors. Obviously,
the circumstances of the offense were paramount in the prosecutor’ sdecision, but hisresponsefails
to articulate that he considered al of the factors supporting diversion before deciding that the
circumstances of the offense overwhelmed the aggregate positive factors.

In Satev. Bell, 69 SW.3d 171 (Tenn. 2002), our supreme court said,

[W]e disagree with the dissenting view that a district attorney
general’ sfallureto consider all of the relevant factors, including any
evidencefavorableto adefendant, isof no consequence aslong asthe
reasons stated for denying diversion are supported by the record.
Such a holding would be contrary to our long-established cases that
require a district attorney general to focus upon a defendant’s
amenability to correction. Moreover, it isthe consideration of all of
the relevant factors that ensures that the district attorney general
properly exercises his or her discretion and identifies suitable
candidatesfor pretrial diversion. Thus, failing to do so constitutesan
abuse of discretion.

Id. at 178 (citations omitted). The Bell court further commented:

Moreover, in our view, the district attorney generd’s failure to
consider all of the relevant factors, including evidence favorable to
the defendant, cannot be cured by the trial court’sreview. Because
thetrial court does not have appropriate findings made by the district
attorney general uponwhichtoreview, allowingitto“fill inthegaps’
would extend de novo review over the district attorney general’s
decision and would allow thetrial court to substituteitsview over the
pretrial diversion decision-making process.

Id. at 179.

Turningtothetrial court’ sdetermination, wediscern that thecourt generally followed
the procedurefor reviewing the prosecutor’ sdenial of pretrial diversion; however, the court did not
address the deficienciesin the prosecutor’ sresponse to the diversion application. Furthermore, the
court apparently rejected two of the prosecutor’ s grounds for denying diversion, that the defendant
was an authority figure and that the disparity of ages between the defendant and the victim was
egregious. Thetria court settled upon the defendant’ srole of confidence and trust in the community
asabasisfor denying pretria diversion. Aswasthe casewith the prosecutor, thetrial court did not
recount any consideration of factors supporting diversion and did not arti culate why the defendant’ s
role in the community, as a circumstance of the offense, overwhelmed these factors.



Based upon this record, we conclude that both thetrial court’s and the prosecutor’s
determinations are unsupported, and the trial court’s order should be vacated. Because the legal
basisfor thisruling on appea is essentially the prosecutor’ sfailure to follow prescribed guidelines
and not because the position of confidence and trust circumstance is per se inapposite, we remand
with instructions for the trial court to order the prosecutor to withdraw his denia of diversion and
to embark upon afull consideration of the application asthe guidelinesrequire. SeeBell, 69 S.W.3d
at 179 (stating that when the district attorney general abuses discretion by denying pretrial diversion
“without considering and weighing substantial evidencefavorableto adefendant, it followsthat the
decision must be reversed and the case remanded to the district attorney genera for further
consideration of all of the relevant factors in a manner consistent with [the Supreme] Court’s
decisions’).

JAMES CURWOQOD WITT, JR., JUDGE



