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OPINION

FACTS

In November of 2003, aWayne County grand jury indicted the Defendant on fifteen counts
of forgery for passing forged checks, in violation of Tennessee Code Annotated section 39-14-114.
In December of 2003, the Defendant pled guilty to and was convicted of all fifteen counts of Class
Efelony forgery. The Defendant was sentenced asaRangel, standard offender to fiveyears, but this
sentence was suspended, and the Defendant was ordered to serve thirty daysin the county jail and
the remainder on supervised probation.



In August of 2004, the Defendant was arrested on charges of theft, burglary and faillure to
appear. These charges grew from the theft of a number of antique license plates from an out-
building owned by Ms. Erma Merriman. A petition to revoke probation was filed in October of
2004. In November of 2004, the Defendant pled guilty to one count of misdemeanor theft under
$500, see Tenn Code Ann. § 39-14-103, -105(1), and hisburglary and failureto appear chargeswere
dropped. On December 15, 2004, the trial court conducted a probation revocation hearing.

At this hearing, the Defendant’ s probation officer, Ms. Laurie Wade, testified that shefiled
the petition to revoke probation when she learned the Defendant received a*new felony charge.”
She also stated that in December of 2003, when the Defendant was first placed on probation, she
reviewed all the conditions and rules with the Defendant, and he signed the probation order.* On
cross-examination, Ms. Wade conceded that the Defendant was indigent, explaining that he lived
in amobile home on land his parentsowned. She said that his parents hel ped out with hisbills, and
he had three children to support.? Ms. Wade a so stated that the Defendant received areduction in
the court-ordered fees he was required to pay as part of his probation because of his “straiten
circumstances.”

Officer Gerald Baer with the Waynesboro Police Department testified that in March of 2004,
Ms. Erma Merriman filed a burglary report, which stated that several antique licence plates were
stolen from an out-building located on her property. Later, Officer Baer was again contacted by Ms.
Merriman who informed him that she discovered the stolen plates at alocal yard sale. Officer Baer
instructed other officers to recover the stolen property,® and he interviewed Mr. Jason Moser, the
operator of the yard sale. Based on Mr. Moser’ s statements concerning from whom he purchased
the license plates, the Defendant was arrested on charges of theft and burglary. Officer Baer adso
stated that the Defendant resided approximately 100 yardsfrom the property burglarized. On cross-
examination Officer Baer admitted that the stolen property was recovered from Mr. Moser’s yard
sale and not from the Defendant.

Ms. Erma Merriman testified that she live in Waynesboro and the Defendant was her
neighbor. She stated that several items were stolen from the out-building behind her house,
including tools and severa antique license plates that belonged to her son. She further stated that
she discovered antique plates at a yard sale which she suspected were the ones stolen from her
property. She called her son, who identified the plates, and then called the police. Shealso asserted

1The probation order signed by the Defendant lists fourteen “conditions of Probation,” of which the firstis: “I
will obey the laws of the United States, or any State in which | may be, aswell asany municipal ordinances.” Just below
the Defendant’ s signature isthe following statement: “Violation of any of the terms of Probation may be sufficient cause
for revocation of Probation.”

2The record reveals that the Defendant at one time had three children, but one child died in 2003.
3The record reveals that the antique license plates were recovered, along with a receipt on which was listed

James Merriman’'s name-Ms. Merriman’s son, and Ms. Merriman’s address—the location from which the items were
stolen.
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that she could prove the plates recovered at the yard sale were the ones stolen from her property
because her son had kept the original sales receipts from when he purchased the plates. On cross-
examination, Ms. Merriman admitted that several other housesand buildingsin her areahad recently
been broken into by “boys,” several of whom had been caught.

Mr. Jason Moser testified that he frequently conductsyard sales. Hewas conducting onein
July of 2004 when police confiscated severa antiquelicence plateshehad on display. He stated that
he purchased the plates from the Defendant, and he was showing them at the yard sale to get an
estimate of their worth so he could then market them on e-bay. Mr. Moser further testified that he
purchased license plates from the Defendant on three separate occasions and that the Defendant
informed him that all the plates were acquired by legal means.

At the probation revocation hearing, the Defendant testified that he did not steal the plates.
Rather, the Defendant asserted, he received the license plates, along with other items, from an
acquaintance of his, Mr. Danny Garrison, approximately one month before he gave--not sold--the
platesto Mr. Moser.* The Defendant further testified that he only pled guilty to the theft chargein
order to have the burglary charge dropped and to “get it over with.” However, the Defendant
explained, no oneinformed himthat hisguilty pleawould result in arevocation of hisprobation, and
if he had known this he would not have pled guilty to the theft charge.

The Defendant a so stated that he had undergone quadruple bypass surgery, had suffered one
heart attack since this surgery, was on medication, and hismedical condition rendered him unable
to lift heavy objects. Additionally, the Defendant stated he was unemployed but helped carefor his
two children. He said that his youngest child was scheduled for kidney surgery shortly after his
probation revocation hearing. On cross-examination, the Defendant admitted that hewasrepresented
by counsel and that he knew he was on probation when he pled guilty but insisted that he “didn’t
understand” the ramifications of his plea.

At the conclusion of the probation revocation hearing, the trial court found sufficient
evidence to conclude that the Defendant viol ated the terms of his probation when he committed the
theft of thelicense plates, atheft the Defendant “ admitted in [his] guilty pleatothe Court.” Thetrial
court aso noted that the Defendant’ s “ heart problems preceded al of [his] crimes’ and cameto the
following conclusion:

| guess this Court has got to give [the Defendant] a message today that he
can’'t use his health and his children’ s health and his general misfortune as a pass to
commit any kind of crimes he wants to after he is aready in that situation and
thinking he can get by with it and not have to pay some price for it.

4The Defendant stated that Mr. Garrison died of a heart attack approximately two to three months prior to his
probation revocation hearing.
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Speaking directly tothe Defendant, thetria court ruled asfollows: “Y ou areaperson of considerable
misfortune, Mr. Skelton, but you are also athief. And it is this court’s responsibility to punish
thieves. Probationisfully revoked.” The Defendant was ordered to servethe balance of hisfive-
year sentence in the Department of Correction. This appeal followed.

ANALYSIS
The Defendant argues that the trial court abused its discretion in ordering afull revocation
of his probation. To support this claim, the Defendant asserts that: (1) there was insufficient
evidencethat he stolethelicenceplatesat i ssuethereby viol ating the conditions of his probation, and
(2) even if he was guilty of theft and violated the conditions of his probation, the mitigating
circumstances of his particular case mandate a sentence less than full service of his five-year
sentence in the Department of Correction.

A tria judgeisvested with thediscretionary authority to revoke probation if apreponderance
of the evidence establishes that a defendant violated the conditions of his or her probation. See
Tenn. Code Ann. 88 40-35-310, -311(e); State v. Shaffer, 45 SW.3d 553, 554 (Tenn. 2001). “The
proof of aprobation violation need not be established beyond areasonable doubt, but it is sufficient
if it allowsthetrial judge to make a conscientious and intelligent judgment.” Statev. Harkins, 811
S.w.2d 79, 82 (Tenn. 1991).

When a probation revocation is challenged, the appellate courts have a limited scope of
review. ThisCourt will not overturn atrial court’srevocation of adefendant’ s probation absent an
abuseof discretion. See Shaffer, 45 S.W.3d at 554. For an appellate court to bewarranted infinding
that atrial judge abused his or her discretion by revoking probation, “there must be no substantial
evidence to support the conclusion of the trial court that aviolation of the conditions of probation
has occurred.” 1d.

The evidence presented at the probation revocation hearing supportsthetrial court’ sfinding
that the Defendant violated the conditions of his probation. We find the testimony presented at the
probation revocation hearing established, by a preponderance of the evidence, that the Defendant
committed the crime of theft while on probation. We note that the Defendant himself admitted that
Mr. Moser obtained the stolen platesfrom him. Moreover, the Defendant had already entered aplea
of guilty to the theft charge prior to the probation revocation hearing. Accordingly, thetria court
did not abuse its discretion in finding the Defendant had violated the terms of his probation by
committing the crime of theft.

Furthermore, we concludethetrial court did not abuseitsdiscretionin electingto revokethe
Defendant’ s probation because of his violation. The Defendant first argues that he should not be
subject to full revocation of probation because he was not informed when he accepted his plea
agreement that his guilty plea would result in arevocation of his probation. However, the record
reflects that the Defendant was instructed by an officer with the Board of Parole and Probation on
the conditions of his parolein December of 2003. He signed this order thereby acknowledging that
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he understood a“[v]iolation of any of the terms of Probation may be sufficient causefor revocation
of Probation.” Additionally, in October of 2004, the Defendant was put on notice that his probation
was in jeopardy through the issuance of a Petition to Revoke Probation. Nonetheless, he el ected,
with the assistance of counsdl, to enter aguilty plea afew weeks later in November of 2004.

Moreover, itissettled law that adefendant serving an alternative sentenceisplaced on notice
through the sentencing acts themselves: “[a] defendant sentenced under the Act has no legitimate
expectation of finality in the severity of the sentence, but is placed on notice by the Act itself that
upon revocation of the sentence due to the conduct of the defendant, a greater sentence may be
imposed.” State v. Griffith, 787 S\W.2d 340, 342 (Tenn. 1990). Accordingly, the Defendant’s
argument that hefailed to receive noticethat hisguilty pleawould subject himto possiblerevocation
of probation is without merit.

The Defendant also argues that the trial court should have imposed community corrections
or asentence lessthan full confinement dueto his*“serious health conditions” and family problems.
However, thetrial court noted that most of the Defendant’ s persona health problems existed before
he committed his original forgery crimes and his subsequent crime of theft. Thus, the court did
consider the mitigating factors of the Defendant’s health issues but expressly chose to send the
Defendant the “message . . . that he can’t use his health and his children’ s health and his general
misfortune as a pass to commit any kind of crime hewants. . ..” Additionally, we note that the
Defendant was already the recipient of special treatment in the form of reduced court-ordered
payments dueto his“straiten circumstances,” and yet he continued to commit crimes. Under these
circumstances, we conclude the trial court did not abuse its discretion in finding the Defendant
violated the terms of his probation or in revoking probation and ordering the Defendant to serve his
sentencein confinement with the Department of Correction. Thus, the Defendant’ schallengeto the
trial court’s order revoking his probation is without merit.

CONCLUSION
Based on the foregoing reasoning and authorities, the judgment of thetrial court isaffirmed.

DAVID H. WELLES, JUDGE



