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OPINION
|. Facts
A. Factsat Trial

These cases arise from the Defendant’ s convictions for the murder, the attempted murder,
and the kidnapping and robbery of threevictimsduring two separateincidents. For thefirst incident,
whichinvolved therobbery of aPilot gas station and the shooting of JoshuaReynol ds, the Defendant
was indicted by a Knox County Grand Jury, in case number 73803, for attempted first degree
murder, especially aggravated kidnapping, and especially aggravated robbery. For the second



incident, the same grand jury indicted the Defendant for the premeditated first degree murder of
Christopher Burton and the attempted first degree murder of Darian Sparks and Daniel Tims. The
Defendant moved to consolidate these indictments for trial based on the defense theory that he
intended to present. He asserted that it was necessary and imperativeto hisdefenseto havethetrials
together, and the trial court granted the Defendant’ s motion.

Thefollowing evidence was presented at the Defendant’ strial on both of theseindictments:
James Wycoff testified that, on October 8, 2001, at 4:30 am., hepulled into aPilot station to deliver
biscuits, and he saw a new store clerk and what he thought was a small child, noting that the child
waswearing ablack hood. Wycoff attempted to enter the station, but the door waslocked. Wycoff
said that the clerk used a microphone that could be heard from the parking lot to tell Wycoff that
there had been a chemical spill so the clerk could not let Wycoff in the station. At first, Wycoff
believed the cashier, and he started to leave, but, after thinking more about it, Wycoff determined
that the clerk could not be right, and he went back up to the window. There, the clerk told him to
go around to the back, side door, and the clerk would let himin. Wycoff went to the door and waited
for afew minutes, and then the clerk came around the corner of the store followed by a black man.
The black man indicated that the clerk would be right back. Wycoff said that the clerk and the man
walked across the street and around a building, and then Wycoff heard what he thought was a
gunshot. Wycoff testified that, at that time, he got in his car and drove to where he had previously
seen apolice officer, and Wycoff and the officer returned to the Pilot station.

Wycoff said that, later that evening, he went to the Sheriff’s Department to view a
photographic lineup of suspects. He remembered that, at first, the police showed him black and
white pictures of a“bunch” of suspects, and he picked out two pictures that looked similar to the
man he saw at the Pilot station. The police then showed him eight to ten color photographs of
suspects, and Wycoff positively identified the Defendant’s picture as being of the man who
committed this crime. Wycoff said that he also identified the Defendant in alineup.

On cross-examination, Wycoff testified that, on the night of thisincident, he never saw the
clerk and the Defendant exit the station, and he saw them when he was on the side of the building
whereit wasa“littledarker.” When Wycoff saw the Defendant outside the building the Defendant
was no longer wearing ahood, but he was carrying abag that had something glowing onit. Wycoff
described the Defendant as having very short hair and being clean shaven on the night of this
incident, and he said that he only saw him clearly for three or four seconds. Wycoff never saw acar
leave the gas station, and he did not see anything sticking out of the bag. The Defendant’ s counsel
showed Wycoff a videotape of the lineup, and Wycoff admitted that, in the lineup, the Defendant
did not ook clean shaven. Wycoff said that the Defendant spoke to him, and they made eye contact,
and, because of this, he remembered what the Defendant looked like. Wycoff conceded that, at the
preliminary hearing, he testified that the Defendant had a hood on the entire time.

Frank Carraher, a police officer for the Knoxville Police Department, testified that, in the

early morning hours of October 8, 2001, he received a call about a robbery at a Pilot station on
Northshore Drive. He said that, as he pulled into the Pilot’ s parking lot, he was met by a delivery
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man, who told him that he saw a black man walk with the store clerk acrossthe street. The officer
said that he secured the crime scene and then went across the street where he found the store clerk
lying in a puddle of blood. The officer got assistance from another officer, and he called an
ambulance for the victim. On cross-examination, the officer conceded that it was dark where he
found the victim.

Russell Whitfield, an officer with the Knoxville Police Department, testified that he was
calledto investigatethe crimescenein thiscase. He said that, when heresponded to thiscall, he saw
three or four police cars at the crime scene, along with other officers. Hetook general crime scene
photographs of the Pilot station, and then he took photographs of the scene across the street on
Bearden Road, where the clerk was found, and he saw a pool of blood, a couple of shirts, a shell
casing, and some eyeglasses. Officer Whitfield said that, at the Bearden crime scene, there was an
officecomplex. Theofficer identified the .380 shell casing that he collected and some cash register
receipts that showed that the cash register was opened at 4:19 am., 4:29 am., and 4:30 am. The
officer testified that heretrieved thebull et that doctorsrecovered fromthevictim’ shead. Theofficer
said that none of thefingerprintsthat he collected from the crime scene matched the Defendant. On
cross-examination he stated that the VCR and videotape missing from the Pil ot station had not been
recovered.

Mike Jennings testified that he is the store manager for a Pilot station, and, on October 8,
2001, he determined that $366 had been stolen from his Pilot station during a robbery. On
cross-examination, he said that $235 in rolled change was stolen and $131 from the cash drawer.
He also said a VCR was stolen along with a security tape.

Joshua Richard Reynolds testified that, on October 8, 2001, he was working his third
graveyard shirt, which wasfrom 11:00 p.m. to 7:00 am., asaclerk at aPilot station. Reynoldssaid
that both the inside and outside of the Pilot station were brightly lit. Reynolds testified that, on
October 8, 2001, at some point before 4:30 am., aman, whom heidentified as the Defendant, came
in and walked around for alittle bit. The Defendant picked up afew items after which Reynolds
rang him up as he would have any other customer. Reynolds said that, when he went to give the
Defendant his change, the Defendant pointed a gun at him, told him not to press the alarm button,
and motioned to where the button was located. Reynolds said that the Defendant came to the back
of the counter and told Reynolds to lock the store door and empty the cash registers. Next, the
Defendant requested that Reynolds open the safe, and Reynolds complied with this request, but he
could only open the lower portion where the change was located. Reynolds said that the Defendant
gave him abag, and Reynolds put the money inthebag. Reynolds had to tell multiple customersto
leave and not pump gas, and he told the customers that there had been atoxic spill inside the store.
During this time, the Defendant was crouched behind the register with a gun pointed at Reynolds.

Reynolds said that, next, the Defendant told him to get the security tape, and Reynoldstold
the Defendant that he could not get the tape without the key, which he did not have. The Defendant
told Reynolds to get the key or he would shoot Reynolds. Reynolds panicked, and he “ripped the
whole VCR down and started unplugging al the wires.” Reynolds said that the Defendant put the
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V CR inthebag and some of the V CR was sticking out of thebag. Reynoldstestified that the biscuit
delivery man cameto deliver the biscuits, and Reynoldstried to get him to leave by telling him there
was atoxic spill. The delivery man would not leave, so Reynolds told him to go to the back door,
thinking that the Defendant could leave from the front door. Reynolds said that, after the delivery
man went to the back, the Defendant stood up from behind the counter, saw that no one was there,
and then he pulled Reynoldstoward thefront door. Asthetwo were walking out the front door, the
Defendant told him to look forward, and Reynol ds saw the delivery man out of the corner of hiseye.
Reynolds said that he heard the Defendant, who was right behind him, say that “[w]€'ll be right
back.”

Reynolds said that the two walked across the street to a dark spot beside a building, and
Reynolds felt the Defendant put the gun on the back of his neck and head. He said he saw the
Defendant’ s vehicle, which was ahunter green Ford Explorer, and he thought he was going to have
to getinto thevehicle. Reynoldsexplained that the Defendant’ s car was near an officebuilding, and
the area by the office building was illuminated well enough that he could see the color of the
Defendant’s car. Reynolds said that the robber then shot him, and he estimated that this whole
incident lasted between fifteen and twenty minutes. The next thing that Reynolds said that he
remembered was flashing lights and people standing around him. Then, he remembered being
topless and having his pants removed while a medical technician told him to not try to talk.
Reynolds next memory was of waking up inthe hospital. He said that, while hewas at the hospital,
the police showed him avideotape, and Reynolds identified the Defendant as the man who robbed
and shot him. Reynoldssaid that, on the night of thiscrime, the Defendant had agoatee. Asaresult
of the gunshot, Reynolds has suffered from an inability to remember certain words.

On cross-examination, Reynolds said that, prior to trial, he reviewed histestimony from the
preliminary hearing and his statement to police. In his statement to police, Reynolds said that the
Defendant’ scar was* somekind of green color” and described a Sports Utility Vehicle (¥ SUV”), but
Reynolds did not use the word SUV, and he explained that the inability to remember some words
isaresidua effect of hisbeing shot in the head. He said that, at the time of the interview, he could
not remember theword SUV. Reynoldsadmitted that at the preliminary hearing hetestified that the
Defendant was driving a Ford Excursion, and not Explorer, but he said that he so testified because
he could not remember theword Explorer. Reynolds said that the Defendant’ s shirt had ahood, but
he could not remember if the hood was ever over the Defendant’ s head. Reynolds said that he was
scared when the Defendant threatened him with a gun. He said that, when he was shot, he was
facing the Explorer with the building behind him. Reynolds could not recall how many men he
viewed in the video lineup when he identified the Defendant.

On redirect examination, Reynolds said that, when he viewed the video lineup, he
immediately identified the Defendant. Hetestified that, while he was scared when threatened with
the gun, he thought that the Defendant would rob the store, but not hurt him. Reynolds described
the Defendant as* calm” during the robbery. On recross-examination, Reynolds said that he did not
remember what the Defendant was wearing on the night of the robbery.



William E. Snyder, Jr., M.D., testified that he treated Joshua Reynolds, who had been shot
in the left tempora region in front of hisleft ear. He said that, on October 8, 2001, he was on call
when Reynolds was brought to the emergency room. The doctor said that he and other doctors
performed surgery on Reynolds to remove the bullet fragments that were left in his head, and, after
surgery, Reynolds suffered facial weakness on the left side and hearing loss.

Darice Hickson testified that, in October of 2001, her brother, Darian Sparks, lived on Old
Guinn Road with hiswife, two children, and afriend named Chris Burton. On October 8, 2001, at
around 3:00 p.m., she went to Sparks' house with her boyfriend, Daniel Tims, to visit Sparks.
Hickson said that, when they arrived at Sparks' house, Sparks was in hisyard playing with histwo
children, and Tims got out of the car to go and speak to him. During that conversation, Sparks
mentioned that afriend named “Vito” was coming to the house. Hickson said that, while everyone
was standing in the yard, a Ford Explorer, which was either navy or hunter green, pulled down into
the driveway and onto the grass, and then it backed down thedriveway. She said that the Defendant
exited the Explorer and greeted her brother, who then introduced her and Tims to the Defendant.
The Defendant said that he was hungry and asked Sparks if Sparks had any food.

Hickson testified that Sparks and the Defendant went into the house, and shefollowed after
about ten minutesto tell Sparks that she and Tims had to leave. She said that she sat down on the
couch, and she woke up Burton, who was sleeping on the couch. When Burton awoke, he lit her
cigarette, and then went into the kitchen to hel p prepare spaghetti. Hickson said that, whilethiswas
happening, the Defendant was standing in the living room/dining room area. Shortly thereafter, the
Defendant went outside and picked up Hickson's niece and put her on his shoulders. He then went
to hiscar, and, when he came back into the house, set down her niece, who grabbed a Michigan hat
off of hishead. The Defendant said, “Oh, can’t mess with the Michigan.”

Hickson said that shelooked down at her niece and nephew, and then she heard apop sound.
When shelooked up, she saw the Defendant’ sarm extended in Burton’ sdirection, and the Defendant
had aguninhishand. Hickson said that Sparks moved toward hisbedroom, and the Defendant said
to Sparks, “Don’t think about it.” Hickson said that the Defendant followed Sparks back toward
Sparks' bedroom, and sheran out thefront door. Sheheard another gunshot asshewasleaving, and,
as she was running, she fell. When she got back up, she continued running and she heard two to
three more gunshots. Then, she heard a car leaving, and she saw the Defendant leaving in the car.
Hickson estimated that the Defendant was at Sparks housefor approximately fifteen minutesbefore
he shot Burton. Hickson said that she went to a neighbor’ s house and called 9-1-1. Hickson said
that, when she heard the authorities arrive at Sparks' house, she went back to the house, and Tims
camefrom behind thehouse. Hicksonsaid that Sparks' childrenwere on thefloor when the shooting
occurred. Shesaid that she did not see any marijuanaor money exchanged during thistime, and she
also did not see Sparks or Burton threaten the Defendant with a gun.

On cross-examination, Hickson agreed that on the 9-1-1 tape recording of her call, she

referred to the Defendant’ s SUV as dark green, and, during her direct testimony, she described the
SUV ashunter green. Hickson said that, on the 9-1-1 tape, she repeatedly expressed concern for her

-5



boyfriend, Tims, but she did not express concern for her niece or nephew. She explained that she
did not believe that the Defendant would shoot two small children. Hickson denied that she knew
the children were safe because Sparks and Tims were “ganging” the Defendant, forcing the
Defendant to defend himself. Hickson conceded that, in the statement she gave to police, she
referred to the Defendant’s SUV as either dark blue or dark green, but she explained that she was
panicked at thetime. She also agreed that she originally told police that everyone went into Sparks
house together when shefirst arrived, which wasinaccurate. Hickson reiterated that she did not see
Burton fall after he was shot, but she conceded that, in her statement to police, she told them
otherwise. Hickson estimated that she was inside Sparks  house for approximately five minutes
before the shooting occurred.

Hickson testified that, after the Defendant shot Burton, Sparks ran to his bedroom, and she
assumed that hewent to retrieveagun. Sheknew that he owned a.22 caliber rifle, but she never saw
him with apistol. Hickson confirmed that she was the only one who ran out of the front door of the
house after the shooting occurred. Hickson said that, at the time that the shooting occurred, Sparks
had recently quit hisjob as the manager of aWal-Mart, and he was doing some work as amechanic
and some landscaping.

Daniel Timstestified that Hickson is his girlfriend and the mother of his child. Tims said
that, on October 8, 2001, hewent to Sparks' house at approximately 2:45 p.m. When he arrived, he
talked with Sparksfor ashort while outside, and then the Defendant arrived. Timsremembered that
the Defendant drove up in agreen Ford Explorer, and he backed down the driveway. Timssaid that
Sparks introduced him to the Defendant, and the Defendant said that he had just gotten into town,
and he was hungry. The three men then went inside, and Sparks started preparing spaghetti. Tims
described the mood as friendly, and he thought that, since the Defendant was in the Army,
“everythingwas|[alright].” Timssaid that Hickson cameinto the house approximately two to three
minutes later. Tims explained that the Defendant then said that he was going to his car and would
beright back, and Sparks' daughter said that shewanted to go with the Defendant, and the Defendant
said that was fine. The Defendant came back into the house, he set Sparks' daughter down and
walked into the kitchen where he pulled out a gun and shot Burton. Tims said the Defendant said
nothing before he shot Burton, and, prior to being shot, Burton, who had just woken up, was stirring
spaghetti. Timssaid that Burton did not have a gun when he was shot.

Timstestified that, after Burton wasshot, Sparksran to hisbedroom, and the Defendant said,
“Don’'t even try it, mother f***** " Tims testified that he saw the Defendant point his gun into
Sparks' bedroom at Sparks, and then Tims ran out of the back door. Tims said that the Defendant
then came outside and fired two shots at Tims as Tims was running away. Tims said that he ran
down ahill to aneighbor’shouse, and he called 9-1-1. Timssaid that he was panicked, and he then
ran to three other houses, one of which was owned by Sparks' cousin, who took Tims back up to
Sparks' house. There, Tims saw that the police and an ambulance had arrived. Tims said that the
police took him to the Sheriff’ s Department where he identified the Defendant in alineup.

On cross-examination, Tims said that when he made the 9-1-1 call he expressed concern for
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Burton, whom he called his “boy[],” and for Hickson, but he did not mention that there were two
small children in the house. He explained that he was panicked, and he denied that he did not
mention the children because he knew they were not in danger since the Defendant was defending
himself. Timsremembered that, before the Defendant arrived, Sparks wastalking on hiscell phone
giving directionsto someone, and he assumed that he was giving directionsto the Defendant. Tims
conceded that, at the preliminary hearing, hetestified that the Defendant’ s SUV waseither dark blue
or dark green. Tims said that Sparks owned a nine millimeter gun, .22 caliber handgun, and a .22
caliberrifle. Timsagreed that hetestified at the preliminary hearing that the Defendant’ sgun looked
like“a.380” andthat it wasblack. Healso agreed that hetestified that Burton wasfacing away from
the Defendant, shutting the refrigerator, when hewas shot. Tims said that, after the Defendant shot
at Tims, Timsfell to the ground and pretended that he had been shot, and then hejumped up and ran
toaneighbor’ shouse. Timssaid that he was unemployed at the time of thisincident, and he denied
that hewas dealing drugsto sustain himself. Timsestimated that the shooting occurred at 3:15 p.m.,
and then he listened to the 9-1-1 tape that indicated that he called 9-1-1 at 3:02 p.m.

Darian Sparks testified that, in October of 2001, he was living with his wife, two children,
and Chris Burton, and, at that time, he was using the drug ecstasy. Sparks said that, on October 8,
2001, the Defendant called him and said that he was coming back into town and asked if he could
come over to discuss something. Sparks assumed that the Defendant was interested in adrug deal
involving ecstasy. Sparks said that he knew the Defendant because they were both involved in the
“club scene” together. Sparkstestified that, when the Defendant arrived, Burton was asleep on the
couch inside the house, and Sparks’ children were also inside. He was outside with Hickson and
Tims, and they saw the Defendant back his green Explorer down the driveway. Sparks said that,
when the Defendant arrived, he seemed nervous and antsy, but hewas acting friendly toward Sparks’
children.

Sparks testified that, at some point, they went inside the house, and he started making
spaghetti for the children. Burton took over making the spaghetti, and the Defendant was playing
with the children. Sparkstestified that the Defendant went out to histruck with Sparks daughter,
and then he came back in, set hisdaughter down, and pulled out agun and shot Burton, shot Sparks,
and then left. Sparks said that, after he was shot, he went to his bedroom to get a gun and defend
himself. Sparks said that he was able to get his gun, but he could not put a bullet in the chamber
because the Defendant had shot him in hisarm, rendering hisarm unusable. Sparkssaid that, when
he was attempting to load his gun, he heard the Defendant fire two or three more shots from the back
porch, and Sparks hid in his walk-in closet. Sparks said that he then heard tires spin out of the
driveway, so he went out to check on his children who were crying near Burton and saying, “Don’t
let my daddy die. Don't let [Burton] die. ..."

Sparks said that he checked Burton for a pulse, and, feeling none, he then walked out to the
back of the house to seeif Hickson or Tims was shot. Sparks said that he went back to the closet,
his daughter handed him a phone, and he called 9-1-1. The next thing he remembered was waking
up when the police were there. Sparks said that he had a drug problem at the time of thisincident,
and, while he still had adrug problem at the time of thetria, it was no longer as bad. Sparks said

-7-



that, at thetime of the shooting, he was carrying $300 in cash, and he had more money hidden under
thefloor mat of hiscar, whichwasin hisdriveway. Sparkssaid that the Defendant knew that he had
money on him because he counted the money in front of the Defendant. Sparks admitted that he had
previously been convicted of attempting to sell ecstasy in 2002 and of robbery.

On cross-examination, Sparks said that he was sedated at the time that he gave his statement
to police, and hedid not remember what he said to them. Sparks said that he was never given acopy
of this statement, and he did not read it in preparation for trial. Sparks admitted that, at the time of
this incident, he was being sued by Children’s Hospital, and he said that he kept money in the
floorboard of his car because he had previously had a safe stolen from hishome. Sparks denied that
he hid money, drugs, and VCRs, after the shooting but before the police arrived. He conceded that
he did not remember everything that he did after he was shot. He agreed that his blood was on his
stairs on his back porch and in his car but did not remember why he went down the stairs or to his
car, and he explained that he was bleeding very badly from being shot and was therefore dizzy and
felt faint. Sparks said that he had two weapons in his house, a .22 caliber Smith & Wesson target
pistol and aCobraMac 11, whichisanine millimeter handgun. Sparkssaid that neither Burton nor
Tims had aweapon at the time of the shooting. Sparksidentified a picture from atrash can that had
the cover of abox of .380 automatic Federa ammunition, but he denied owning agun that used this
type of ammunition. Sparks conceded that he had told police that he was shot before Burton, but he
said that he was mistaken and that Burton was actually shot first.

Sparks said that he remembered the police asking him wherethe VCR was, and hetold them
that it wasin hisliving room attached to the television. He said that, at that time, he did not know
that the Defendant had robbed a Pilot station. Sparks read his statement to police, in which hetold
them that he had three VCRs in his house. Sparks said that he knew both Tate Shaffer and
Christopher Pearson, and they were both friends of his and had lived with him at one time. He
explained that Pearson’ swallet wasin hishouse, a ong with some other items, because Pearson had
goneto jail, and Sparks was keeping his things until he returned.

Sparksdenied that any harsh words were spoken by anyone before the shooting. Hesaid that
he did not remember if, after Burton awoke, Burton greeted the Defendant in any way, but he was
sure they did not exchange harsh words. Sparks said that he counted out his money in front of the
Defendant because he“might have” been considering buying something. Sparksthen said that they
were, at that time, discussing ecstasy pills. He said that the Defendant asked him if he had any
ecstacy pills, and then he counted his money to see if he would have to borrow money to get the
Defendant the pills. Sparks said that he had between $1600 and $1700 hidden in hiscar at thetime
of thisincident. He explained that he had just cashed in some of his stock purchases, and he was
hoping to pay off Children’s Hospital with the money. Sparks conceded that he had previously
stated that he tried to hide his money from the Defendant after the Defendant shot him and that he
got thismoney from doing odd jobs, and not from cashing his stock purchases. Sparkssaid that he
did not have trash pickup at his house, and he did not remember the last time that he took histrash
to the dump.



Terry Lee, a lieutenant with the Knox County Sheriff’s Office, testified that he is the
supervisor of the forensics services division within the sheriff’ soffice. He said that, on October 8,
2001, heresponded to a call on Old Guinn Road where he took photographs and made sketches of
thecrime scene. Thelieutenant said that, at the crime scene, he saw that someone had recently been
cooking spaghetti. Lieutenant Lee aso noted that the crime scene was relatively neat, which
indicated to him that there was not a struggle before the shooting. The lieutenant said that he saw,
and photographed, a Federa .380 caliber shell casing, and he said that this casing could have come
from someone shooting that type of gun or it could have been transferred by officers going in and
clearingthearea. Inthe closet of the master bedroom, the lieutenant found an M-11 nine millimeter
weapon and another Federal caliber casing. He also found a bag that contained a .22 caliber
handgun, abox that would hold ammunition, and money in the amount of $380 that was spattered
withblood. Theofficer alsofound several other shell casings, and hetestified that he did not attempt
to determine whether the shells were fired.

Lieutenant Lee identified a photograph that he took of Burton’sbody. He said that Burton
was wearing athletic shorts and a T-shirt and Burton’ s body was lying face-down with hisleft hand
underneath him, his left leg bent, and his right leg straight. He said that, from the body, he
determined that Burton was shot inthe back of thehead. Thelieutenant al so noticed somedroppings
of blood on the body that indicated that perhaps someone who was bleeding walked by the body, and
he saw what looked like atooth near the kitchen. Lieutenant Lee also participated in the search of
the Defendant’ s car, aFord Explorer, from which the police recovered severa rollsof changein the
center console and a gun under the driver’s seat. The lieutenant also found a baseball cap with an
“M” onit, which isthe registered trademark for Michigan.

On cross-examination, the lieutenant testified that the bag that he found in the closet of the
master bedroom was red and blue and was striped. Lieutenant Lee said that he also found two live
.22 caliber rounds on the front porch, and, in atrash can outside the residence, the lieutenant found
spent .380 caliber shell casings and .12 gauge shotgun shells. Lieutenant Lee found .380 caliber
shell casings and an empty box of this type of ammunition, but he did not recover a gun from the
house that used this caliber of shell. The lieutenant testified that, in a Ford Aspire that was parked
in Sparks driveway, he found$1690.07 underneath the floor mat of the passenger’s side and a
“green, leafy substance” underneath the driver’s side floor mat. The lieutenant found awallet that
contained Christopher Pearson’ sdriver’slicense, and severa other cardsregistered inthisname, in
the entertainment center in theliving room. Lieutenant Leefound awallet with thedriver’slicense
of Tate Shaffer underneath the couch in theliving room. Lieutenant Leeidentified a picturethat he
took of the laundry room, which had apile of clothesinit, and he conceded that some of the clothes
might have been black. The lieutenant noted that there was blood in the laundry room, indicating
that someone who was bleeding had been in that room. The lieutenant said that he also found and
photographed blood in the bathroom, bedroom, and living room. Lieutenant Lee found ared and
blue bag in the closet of the master bedroom that contained a.22 caliber semiautomatic handgun and
money. The lieutenant noted that the money appeared to be stained with blood.

Thelieutenant testified that hewas present when the police searched the Defendant’ svehicle.
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He admitted that the officers did not find a black sweatshirt with a hood, any other clothes, aVCR,
a VHS tape, or a red and blue bag in the Defendant’s car. The lieutenant testified that the
Defendant’s Ford Explorer looked bluish green or agua in some of the pictures. On redirect
examination, thelieutenant testified that the bl ood-stained money that hefound in abag in the closet
of the master bedroom consisted of two $100 bills and nine $20 hills.

Sandra Elkins, M.D., testified that she is an Associate Professor of Pathology at the
University of Tennessee and she serves as the Knox County Medical Examiner, and, after hearing
her qualifications, thetrial court recognized her as an expert in anatomical and forensic pathology.
Dr. Elkinstestified that, around October 8, 2001, she performed an autopsy on Christopher Burton,
who was seventy inchestall, and she found that the cause of death was agunshot wound to the right
upper back of hisneck. Shesaid that Burton was shot from adistance of morethan two to threefest,
and he would have died at a maximum of ten to fifteen minutes after being shot. On cross-
examination, the doctor testified that the bullet traveled through Burton in a downward direction,
entering at sixty-three inches above his heel and exiting at sixty-one inches above his heel. On
redirect examination, the doctor clarified that atwo-inch trgectory could have been created by the
shooter shooting straight at Burton while Burton’s head was slightly tilted.

Shelly Betts, an agent with the Tennessee Bureau of Investigation (“TBI”) assigned to the
firearms identification unit at the crime laboratory in Nashville, testified, as an expert, that she
investigated thefirearm that wasfoundin the Defendant’ svehicle. She said that she determined that
it was in normal working condition, and she fired and recovered bullets and casings from this gun.
She compared the fired cartridge casing found at the scene of the Pilot station robbery with the
cartridge casing that sherecovered from the gunin the Defendant’ svehicle, and she determined that
the two casings had been fired from the same gun. On cross-examination, the agent said that the
empty box of ammunition that was found in Sparks' trash can was never submitted to her for
anaysis.

Detective Tom Cox, an officer with the Knox County Sheriff’s Office, testified that he was
assigned to assist in the investigation of the shooting at Sparks' house. He said that severa other
officers were there when he arrived at the scene, and, after doing a brief assessment of the scene, he
interviewed Tims. He described both Tims and Hickson as “very upset.” He said that, when he
arrived, he saw Burton’ s body on the ground, and he saw that a pot of spaghetti had boiled over on
thestove. Detective Cox said that he had been told by Timsthat, shortly before the shooting, Burton
had been lying on the couch in the living room, and, when the detective went into the living room
he noticed that there was a depression and some bedding on the couch. He also noticed a lighter
lying on thefloor closeto the couch, which was consi stent with Hickson’ s statement that Burton had
lit her cigarette. Detective Cox said that he did not see anything that would have been consistent
with a struggle or atercation; there was no evidence of physical activity or disturbance. The
detective said that he interviewed Sparks while Sparks was hospitalized. Detective Cox said that
hewas present in the hospital with Joshua Reynoldswhen Reynoldsviewed avideo lineup. Hesaid
that Reynolds had * absolutely no hesitation” when heidentified the Defendant as the man who had
shot him after the Pilot station robbery.
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The detective said that as a result of an aert the Defendant was arrested in Knox County
while driving a green Ford Explorer. Detective Cox said that the amount of money found in the
Defendant’ s car was consi stent with the amount that was taken from the Pilot station. The detective
also said that the vehiclethat the Defendant was driving wasthe same asthe vehicleinvolved in both
crimes.

The detectivetestified that he ran the serial number and * descriptors’ of the gun found in the
Defendant’ s car to determine whether it had been stolen. He said that the check came back negative,
meaning that the gun had not been reported stolen. Detective Cox said that the gun’s registration
was checked by Captain Johnson almost immediately after the weapon was taken into custody. He
said that the gun was purchased in April of 2001 by a man named Del.ou who then resided in
Sevierville.

On cross-examination, the detective said that he was assigned to the shooting at Sparks
house, but the Pilot station robbery was not hiscase. He said that he, therefore, did not look for the
V CR taken from the Pilot station or ablack hooded sweatshirt in Sparks’ house. He also conceded
that, while the evidence apparently supported the statements given to him by Hickson and Tims, he
found it difficult to understand why the Defendant started shooting for seemingly no reason.
Detective Cox agreed that he was disturbed by the inconsistencies between Sparks’ statement that
he gave to the detective shortly after this crime and Sparks' trial testimony. The detective said that
he did not recover a VCR or a VHS tape from the Defendant’s car, and he did not recover any
clothing other than what the Defendant waswearing. Detective Cox testified that he sent the clothes
that the Defendant was wearing, including his shoes, for testing and no blood was found on any of
the articles of clothing.

Detective Cox testified that the report about the registration of the gun found in the
Defendant’ s car was requested on December 9, 2003, and it was sent back on December 24, 2003.
Hesaid that thereport indicated that the person to whom the gun was regi stered was born on January
4, 1974. The detective said that, to his knowledge, no one from the sheriff’s department had
attempted to contact the registered owner of this gun. Detective Cox said that Sparks said that he
was unemployed, and, in Sparks’ statement, hedid not mention any stocksor bonds. Sparkstoldthe
detective that he got money from doing odd jobs. The detective conceded that he never went back
to Sparks' house to look for aVCR or clothing.

In his own defense, the Defendant called Kimberly Moore, who testified that she met the
Defendant when he took her daughter to Nashville. Moore explained that the Defendant took her
daughter to school at around 10:00 p.m. on Sunday night, and, thefollowing Monday, she heard that
the Defendant had been arrested for robbing aPil ot station. She said that helooked different in court
than he had the night he took her daughter to school, and she recalled that hewas bald and had little,
if any facial hair, and he looked in court like he had gained alittle weight. On cross-examination,
Moore testified that Knoxville is about 177 miles from her daughter’s school, Tennessee State
University (*TSU”), in Nashville. Moore admitted that shedid not know what time her daughter and
the Defendant got to TSU, and she did not know what time the Defendant returned to Knoxville.
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Destiny Mooretestified that, in October of 2001, the Defendant drove her to school at TSU.
She said that, the next day, her mother called her and told her that the Defendant had been accused
of shooting someone at aPilot station and shooting someonein ahome. She said that the Defendant
picked her up at around 10:00 p.m. on a Sunday night, and it takes three or three and one half hours
to get to her school, in Nashville. Mooresaidthat it wasat | east midnight when they arrived because
she remembered that the Defendant was not allowed on her floor, and no men are alowed on her
floor after midnight. She said that she talked to the Defendant for about thirty minutes, said good-
bye, and the Defendant left. On cross-examination, M oore admitted that she had previously said that
the Defendant picked her up between 9:00 p.m. and 10:00 p.m., and she conceded that she never
went to the police with this information.

The Defendant testified that he wasborn in Michigan, raised in Knoxville, and he graduated
from high school and started his first year of college. The Defendant said that he flunked out of
college and then joined the military. Inthe military, the Defendant wasin Operation Desert Storm,
and he got a bronze star for his efforts there. The Defendant said that, when he returned from the
war, he worked as a cook for a year or two, and then he left and obtained employment with
Knoxville Parks and Recreation as an athletic coordinator, and this is where he was employed on
October 8, 2001. The Defendant said that he did not rob the Pilot station, and he did not shoot
Reynolds. He admitted that he was at Sparks' house, and he admitted that he shot Burton. The
Defendant claimed that he shot Burton to protect himself.

The Defendant said that, on October 7, 2001, he went to Destiny Moore' s house to pick her
up and take her to school in Nashville. He said that he got to Moore’ s house at around 10:00 p.m.,
and he estimated that it took them three hoursand fifteen minutesto get to Nashville. The Defendant
said that they stopped for gas, and then he assisted Moorewith her bags and walked to her dorm with
her. He said that he was not allowed to go past the guard, and he remembered that it was around
1:00 am. He said that Moore went upstairs with her bags, and then she came back down and they
talked for a little bit before he headed back to Knoxville. He estimated that he left Nashville at
around 2:00 a.m. The Defendant said that, on hisway back to Knoxville, hedid not stop at the Pil ot
on Northshore where the robbery occurred, but he went home and went to bed.

The Defendant said that, on the morning of October 8, 2001, he awoke between 11:30 am.
and 12:30 p.m., and he received a phone call from Sparks saying “I got the money al together” for
some marijuana that the two had previously spoken about. The Defendant admitted that he
supplemented his income by selling marijuana, and he sold marijuanain quantities of one quarter
pound or more. The Defendant said that he met Sparks and Burton at a night club, and he had
known them for a couple of months. He estimated that he had sold marijuanato Sparks and Burton
on three or four occasions before October 8, 2001, and they would meet at agas station every time.
He said that hewould get to the gas station approximately fifteen minutes before they conducted the
transaction to ensure that there were no police present. Then, Sparks and Burton would arrive by
car and pull up beside him. They would both get out and get in his truck and that was where they
would exchangethe money for drugs. The Defendant said that the two wereawaysarmed. Hesaid
that they “raved” about their guns and that they loved their guns.
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The Defendant testified that October 8, 2001, was the first time that he had ever been to
Sparks’ house. He said that, a week before, he had talked with Sparks about Sparks’ interest in
purchasing one pound of marijuanafor $1000. When Sparks called him on October 8, 2001, hetold
the Defendant that he did not want to meet at a gas station because he had his children, and one of
them was a little sick. He asked the Defendant to bring the marijuana to his house, and the
Defendant agreed. The Defendant said that he did not know where Sparkslived, and Sparks had to
givehimdirections. Hesaid that heoriginally passed Sparks' driveway, so he backed up and backed
down the driveway. He said that, when he got there, he saw Sparks, two other white guys, and a
whitefemale. He said that he was introduced to the men, one of whom was Tims and the other was
Tate Shaffer. The Defendant said that there were no kids outside, and Burton was not outside.

The Defendant said that he had the pound of marijuanawith him when he got to the house,
but he did not get it out of the car with him, and heleft it on the floorboard of his passenger’s seat.
He described the scene as “okay,” but he said that it was a little suspicious because Sparks had not
told him that there were other men there with him. The Defendant said that, next, everyone walked
inside, and, when he got inside, he saw two children and Burton, who was awake. Then, Sparkssaid
that he had to go to the restroom, and the Defendant played in the living room with the children for
alittlewnhile. 1t occurred to the Defendant that neither one of the children was sick, but he said that
he was not nervous at that point. From his vantage point in the living room, the Defendant saw an
M-11 sitting on the corner of the bed in Sparks' bedroom. The Defendant said that Sparks came out
of the restroom and asked the Defendant if he was ready to make the deal, to which the Defendant
responded affirmatively. The Defendant said he asked Sparksif Sparks had the $1000, and Sparks
said yes, and he pointed to the counter and said that the money was “right there.” The Defendant
said that he gave Sparks a sarcastic look because the money was al in change and dollar bills, and
Sparks said, “Wéll, it al spends the same.”

The Defendant said that, ashewas going out to hiscar to get the marijuana, Sparks' daughter
tugged at his pant leg and asked if she could have a piggy-back ride outside. He agreed and took the
girl to the car with him and retrieved the marijuana, which wasin abrown paper bag. The Defendant
said that he did not have any weaponswith him that day. Once he got back inside, he pulled Sparks
daughter off of his shoulders and set the marijuana on the counter, and Sparks took the drugs.
Sparks told the Defendant to get his money, and, as the Defendant was taking the money, Sparks
said, “This doesn’t feel like a pound of weed.” The Defendant told Sparks that he had weighed it
himself, but Sparks did not believe him. The Defendant said that Tate and Tims started yelling at
him, and then Burton told him that the weed did not even look good anyway. The Defendant said
that they then got into a heated argument about the quality and the quantity of the marijuana.

The Defendant said that he saw Burton pull up his shirt and reach for a gun, and the
Defendant tackled him, and got the gun out of his hands. Once he grabbed the gun, Burton said,
“Shoot him, you all; shoot hisa**.” The Defendant said that he expected to be shot at any second,
and, as he and Burton were standing back up, he shot the gun and then backed into the living room.
The Defendant saw Tate grabbing for a gun, and he saw Sparks running into his room. The
Defendant said that he told Sparks, “Don’t try it, mother f***** ” meaning do not try to grab agun,
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but Sparks went for his gun anyway, so the Defendant shot him. The Defendant said that he went
to the back to see where the other men were, and he saw Tims and Tate running away from the
house, and Tate still had agunin hishand. Hefired his gun twiceinto the air to run them off. The
Defendant said that he then saw the children screaming in the living room, and he got into his car
and quickly drove away. The Defendant said that he did not think to call the police because hewas
nervous about what had happened at Sparks' house. The Defendant went to apark, wherethe police
cameand arrested him. The Defendant said that the gun that he was found with belonged to Burton,
and hewas never at the Pilot station. He said that he shot Burton and Sparks because he was afraid
for hislife.

On cross-examination, the Defendant admitted that hewas at Sparks' house for the purpose
of conducting adrug deal. He agreed that he shot and killed Burton, he shot Sparks, and, on the
outside porch, he shot at least two times. The gun that he shot was a.380 handgun, which he took
with him and placed underneath the front driver’s side of histruck. The Defendant agreed that he
was wearing ablack hat that had an“M” onit for Michigan. The Defendant conceded that the shell
casing found at the Pilot station matched the gun found in his possession. He also conceded that
Wycoff and Reynolds identified him as the man involved in the Pilot station robbery.

The Defendant agreed that he was employed working with children at the time of these
crimes, and he said that no one knew, at thetime, that hewasadrug dealer. He said that he had been
adrug dealer for alittle over oneyear, and he conceded that he was, in essence, living adoublelife.
The Defendant could not explain why, since hewrestled Burton in the kitchen, the kitchen stool was
not knocked over. He said that they did not wrestle, but he tackled Burton and knocked him straight
backward. He said that heisan athlete, and he can “form tackle excellently,” which waswhy hedid
not knock over the stool.

TheDefendant then conceded that hewas convictedin New Y ork in 1994 for fel ony weapons
possession, and he said that he lied to the New York court, telling it that his name was Marcus
Brown. Hesad that, in 1996, he was convicted of another felony weapons possession charge. The
Defendant again denied that he had a weapon with him on October 8, 2001, and he reiterated that
he took Burton’s gun away from him.

The Defendant admitted that, when hewasarrested, the policetook acell phonefromhiscar.
He said that, at around 2:48 p.m. on October 8, 2001, before he went to Sparks house he received
amessage from someonethat he had listed as“ White Boy,” which was Sparks. Hesaid that he never
checked his messages. The Defendant al so admitted that, at 2:28 p.m., he received amessage from
“Dray,” and he said that he knows severa “Drays,” none of whom are crack dealers.

Over the Defendant’ sobjection, thetrial court allowed the State to offer somerebuttal proof.
Reynolds, thevictim at the Pil ot station, wasrecalled, and helooked at the picture of Burtonand said
that there was no way that Burton was the man who robbed him at the Pil ot station. He said that his
hair and hisfacia hair were different from the robber’ shair and facial hair. Reynolds also said that
he recognized the Defendant’ s voi ce as the same as the voi ce of the man who robbed him. On cross-

-14-



examination, Reynolds admitted that he had heard all the testimony in this case, and he heard the
Defendant’ s defense that Burton committed this crime.

Based upon this evidence, the jury convicted the Defendant in case number 73803 of one
count of attempted first degreemurder, onecount of especially aggravated kidnapping, and one count
of especialy aggravated robbery for his actions at the Pilot station. In case number 73804, the jury
convicted him of thefirst degree murder of Burton and the attempted first degree murder of Sparks.
The Defendant was automatically given a sentence of lifeimprisonment for the first degree murder
conviction.

B. Sentencing Hearing

At the sentencing hearing, after arguments of counsel, Reynol dstestified about the extent of
hisinjury from being shot in the head by the Defendant. He said that he has had brain surgery and
he has residual problems, including headaches, being deaf, and problemswith hisjaw. He said that
he suffers some memory impairment and has gained weight as aresult of the medicationsthat heis
now required to take. He said that he and his family have emotionally suffered from this event.

Debbie Mickens, Burton’s mother, testified that, as a result of her son’s murder she has
suffered from depression. Shealso said that Burton’ smurder has emotionally affected hiseighteen-
year-old brother. She asked thetrial court to impose the maximum sentence.

Based upon thisevidence, theargumentsof counsel, and the Defendant’ s presentencereport,
the trial court found that the Defendant was a Range |, standard offender, and that the range of
punishment for each of the Class A felonieswasfifteen to twenty-fiveyears. Thetria court, in case
number 73803, merged the Defendant’ sespecially aggravated robbery conviction with hisespecially
aggravated kidnapping conviction, and then it sentenced the Defendant to two consecutive twenty-
five year terms for his attempted first degree murder and especially aggravated kidnapping
convictions. In case number 73804, thetrial court sentenced the Defendant to twenty-five yearsfor
the attempted first degree murder of Sparks, and it ordered that this sentence run consecutively to
the Defendant’ slife sentencefor thefirst degree premeditated murder of Burton. Thetrial court then
ordered that the sentencesin case number 73803 run consecutively to the sentencesin case number
73804, for an effective sentence of life plus seventy-five years.

1. Analysis
On appedl, the Defendant contends that: (1) the evidenceisinsufficient to sustain any of his
convictions; (2) thetria court erred wheniit ruled on several different evidentiary issues; and (3) the
trial court erred when it sentenced him.

A. Sufficiency of the Evidence

The Defendant first contends that the evidence is insufficient to sustain any of his
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convictions. When the sufficiency of the evidenceis challenged, the standard of review iswhether,
considering theevidencein thelight most favorableto the prosecution, any rational trier of fact could
have found the essential elements of the crime beyond areasonable doubt. Tenn. R. App. P. 13(e);
Jackson v. Virginia, 443 U.S. 307, 319 (1979); State v. Leach, 148 S.\W.3d 42, 53 (Tenn. 2004);
State v. Reid, 91 SW.3d 247, 276 (Tenn. 2002). The State is entitled to the strongest legitimate
view of the evidence and al reasonable inferences which may be drawn from that evidence. State
v. Davidson, 121 S.W.3d 600, 614 (Tenn. 2003). Questions regarding the credibility of witnesses,
the weight and value of the evidence, and any factual issues raised by the evidence are resolved by
thetrier of fact. 1d. When a defendant challenges the sufficiency of the evidence, this Court does
not reweigh or reevaluate the evidence. State v. Vaughn, 29 SW.3d 33, 39 (Tenn. Crim. App.
1998). Because averdict of guilt against a defendant removes the presumption of innocence and
raises apresumption of guilt, the convicted criminal defendant bearsthe burden of showing that the
evidencewaslegally insufficient to sustain aguilty verdict. See Statev. Carruthers, 35 S.W.3d 516,
557-58 (Tenn. 2000).

1. Case Number 73803 — Especially Aggravated Robbery, Especially Aggravated
Kidnapping, and Attempted First Degree Murder

Regarding his convictionsin case number 73803, the Defendant contends that the evidence
isinsufficient to sustain his convictions for especially aggravated robbery, especially aggravated
kidnapping, and the attempted first degree murder of Reynolds. The Defendant asserts that no
rational juror could have found him guilty beyond a reasonable doubt because he was convicted
primarily based upon the conflicting eyewitness testimony of Reynolds and Wycoff. He does not
argue that the State did not prove the elements of these crimes, but, rather, he asserts that the
evidence did not establish his identity as the perpetrator of these crimes and that there was
unexplained evidence that proved the Defendant’ s theory that Burton committed these crimes. He
asserts that Reynolds testimony is particularly “suspect” because he was shot in the head and
suffered memory loss. The State counters that the witnesses' testimony did not conflict, and there
was additional evidence that led to the Defendant’s conviction.

As previoudly stated, the Defendant contends that the State presented insufficient proof of
hisidentity as the perpetrator. The State must prove beyond areasonable doubt that the accused is
the person who committed the offense. See Statev. Sneed, 908 S.W.2d 408, 410 (Tenn. Crim. App.
1995). Identity of the accused may be accomplished by either direct or circumstantial evidence, or
both. State v. Thompson, 519 SW.2d 789, 793 (Tenn. 1975); State v. Keith Salter, No. W2004-
01255-CCA-R3-CD, 2005 WL 1353293, at *3 (Tenn. Crim. App., at Jackson, June 7, 2005), no
Tenn. R. App. P. 11 applicationfiled. The determination of identity isaquestion of fact for thejury
after aconsideration of all competent evidence. See Statev. Strickland, 885 S.W.2d 85, 87 (Tenn.
Crim. App. 1993). The credible testimony of one identification witness is sufficient to support a
conviction if the witness viewed the accused under such circumstances as would permit a positive
identification to be made. State v. Radley, 29 S.\W.3d 532, 536 (Tenn. Crim. App. 1999) (citing
Strickland, 885 S.W.2d at 87-88). Inconsistency, inaccuracy, and omissionsin the description of a
defendant by awitness who is otherwise able to positively identify the defendant are questions for
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the jury to consider in determining the weight to be given the testimony. 1d. Further, although
inconsistencies or inaccuracies may make a witness less credible, the jury’s verdict will not be
disturbed unless the inaccuracies or inconsistencies are so improbable or unsatisfactory so as to
create a reasonable doubt of the defendant’ s guilt. Id.

In the case under submission, we conclude that the evidence was sufficient to prove the
Defendant’ s identity as the perpetrator of these crimes. Again, on appeal we view the evidencein
the light most favorable to the State. In that vein, the evidence proved that, on October 8, 2001,
Reynolds saw the Defendant enter the Pil ot sation, and, after purchasing some items, the Defendant
pointed a gun at Reynolds and demanded money. The Defendant took the money, much of which
wasrolled change, and the security tape from the Pilot, and, Wycoff saw the Defendant exit the store
walking behind Reynolds. The Defendant forced Reynolds across the street by holding him at gun
point, and then he shot him in the back of the head. Reynolds said he clearly saw the Defendant in
the well-lit Pilot station, and he aso recognized the Defendant’s voice, and he identified the
Defendant’ scar asagreen Ford Explorer. Wycoff said that he made eye contact with the Defendant,
who spoke to him, and he was sure that the perpetrator of this robbery was the Defendant. The
Defendant was arrested while in agreen Ford Explorer, and he was in possession of rolled change
and the gun that was proved to be the same as the gun that shot Reynolds. While the Defendant
offered some explanation, the jury did not accept that explanation. The positive identification
testimony of thewitnesses, Reynoldsand Wycoff, along with the other evidencetying the Defendant
to the crime, sufficiently supports the Defendant’ s convictions.

2. Case Number 73804 — First Degree Premeditated Murder and
Attempted First Degree Premeditated Murder

In case number 73804, the Defendant contendsthat the evidenceisinsufficient to sustain his
convictions for premeditated first degree murder and attempted first degree murder because there
was no proof of premeditation. The State counters that the eyewitnesses to these crimes provided
ample testimony to prove premeditation, and the jury accredited this testimony, which iswithin its
province. Accordingly, the State asserts, the evidence is sufficient.

First degreemurder includesa“premeditated and intentional killing of another.” Tenn. Code
Ann. 8§ 39-13-202(a)(1) (2003). Criminal attempt requiresthat one act “with the kind of culpability
otherwise required for the offense . . . [and] with intent to cause aresult that is an element of the
offense, and believesthe conduct will causethe result without further conduct on the person’spart.”
Tenn. Code Ann. § 39-12-101(a)(2) (2003). Premeditation is defined as follows:

As used in subdivision (a)(1) “premeditation” is an act done after the exercise of
reflection and judgment. “Premeditation” means that the intent to kill must have
been formed prior to theact itself. Itisnot necessary that the purposeto kill pre-exist
in the mind of the accused for any definite period of time. The mental state of the
accused at thetimethe accused allegedly decided to kill must be carefully considered
in order to determine whether the accused was sufficiently free from excitement and
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passion as to be capable of premeditation.
Tenn. Code Ann. § 39-13-202(d).

Premeditation may be established by any evidence from which arational trier of fact may
infer that the killing was done “after the exercise of reflection and judgment” as required by
Tennessee Code Annotated section 39-13-202(d). Davidson, 121 SW.3d at 615. Premeditationis
the process of thinking about a proposed killing before engaging in the homicidal conduct. Statev.
Brown, 836 S.W.2d 530, 540-41 (Tenn. 1992). The existence of premeditation isaquestion of fact
for thejury to determineand may beinferred from the circumstances surrounding the offense. State
V. Rosa, 996 SW.2d 833, 837 (Tenn. Crim. App. 1999) (citing Brown, 836 S.W.2d at 539). The
Tennessee Supreme Court previously identified thefoll owing circumstances as supporting afinding
of premeditation: the use of a deadly weapon upon an unarmed victim; the particular cruelty of a
killing; the defendant’s threats or declarations of intent to kill; the defendant’s procurement of a
weapon; any preparationsto conceal the crimeundertaken beforethe crimeiscommitted; destruction
or secretion of evidence of thekilling; and adefendant’ scalmnessafter akilling. See Statev. Bland,
958 S.W.2d 651, 660 (Tenn. 1997). However, these factors are not exhaustive. Davidson, 121
S.W.3d at 615; see State v. Neshit, 978 S.W.2d 872, 898 (Tenn. 1998) (holding that establishment
of amotive for the killing is afactor from which the jury may infer premeditation); State v. Bush,
942 SW.2d 489, 501-02 (Tenn. 1997) (holding that premeditation also may beinferred fromtheuse
of multiple weapons in succession); see also State v. Sims, 45 SW.3d 1, 8 (Tenn. 2001) (finding
evidence of repeated blowsisrelevant to establish premeditation, although thisevidencea oneisnot
sufficient to establish premeditation).

We concludethat the evidence, when examined in the light most favorable to the State, was
sufficient to support thejury’ sfinding that the Defendant acted with premeditation when he shot and
killed Burton. The evidence proved that the Defendant cameinto Sparks' home and then left again
carrying Sparks' daughter. The Defendant went to the car, retrieved agun, cameback into the home,
set Sparks' daughter down, and then he shot Burton. The eyewitnessesto this shooting testified that
the Defendant was calm prior to the shooting, and Burton was unarmed when the Defendant shot
him. After the Defendant left Sparks' house, he did not call police, and he droveto apark where he
sat in his car and waited for police, indicating that he was calm after the murder. This evidence
sufficiently supports the jury’ s finding that the Defendant acted with premeditation. Although the
Defendant contends that the jury’s verdict is not rational because there were numerous
inconsistencies between and within the accounts of the various witnesses, this Court does not re-
weigh or reevaluate the evidence on appeal. Asnoted above, theweight and valueto begiventothe
evidence, and the credibility to be given to witnesses, isleft to thejury. Davidson, 121 SW.3d 614.

Similarly, we conclude that the evidence is sufficient to sustain the jury’s finding that the
Defendant acted with premeditation when he shot Sparks. Two of the factors that the Tennessee
Supreme Court has articulated as considerations in this regard are: the defendant’s threats or
declarations of intent to kill and the defendant’ s calmness after akilling. The Defendant admitted,
and all the witnesses agreed, that prior to shooting Sparks the Defendant said, “Don’t even think
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about it mother f***** " Hethen followed Sparksinto Sparks' bedroom and shot him. Further, as
we previously stated, therewereindicationsthat the Defendant was calm after thisshooting. Inlight
of this evidence, the evidenceis sufficient to sustain the Defendant’ s conviction for attempted first
degree murder. Heis, therefore, not entitled to relief on thisissue.

B. Evidentiary Issues

The Defendant contendsthat thetrial court erred whenit ruled on severa evidentiary issues.
He states that thetria court erred whenit: (1) allowed the State to impeach the Defendant with his
two prior felony weapons possession convictions; (2) did not allow the Defendant to cross-examine
Sparks about the details surrounding his aggravated robbery conviction; (3) did not allow Sparks
probation officer to testify; (4) allowed Reynolds to testify as a rebuttal witness; (5) denied the
Defendant’s request for early Jencks material; and (6) ruled that the Defendant’s counsel had
improperly cross-examined Detective Lee. The State counters that thetria court did not abuseits
discretion in any of evidentiary rulings, and, even if it had, any abuse was harmless.

1. Prior Felony Convictions

The Defendant asserts that the trial court erred when it allowed the State to impeach him
using his two prior convictions for felony possession of a weapon. “When arriving at a
determination to admit or exclude even that evidence which is considered relevant trial courts are
generaly accorded awide degree of latitude and will only be overturned on appeal where thereis
a showing of abuse of discretion.” Otis v. Cambridge Mut. Fire Ins. Co., 850 SW.2d 439, 442
(Tenn. 1992).

Pursuant to Rule 609, Tennessee Rules of Evidence, the credibility of the defendant may be
attacked by presenting evidence of prior convictionsif certain conditions are met. First, the State
must give reasonable pretrial notice of the impeaching convictions. Tenn. R. Evid. 609(a)(3).
Second, the convictions must be puni shable by death or imprisonment over oneyear or must involve
acrime of dishonesty or false statement. Tenn. R. Evid. 609(a)(2). Third, less than ten years must
have elapsed between the defendant’s release from confinement on the prior conviction and the
commencement of the instant prosecution. Tenn. R. Evid. 609(b). Finaly, the impeaching
conviction’s probative value on credibility must outweigh its unfair prejudice. Tenn. R. Evid.
609(a)(3). In determining whether the probative value of a prior conviction on the issue of
credibility outweighs its unfair pregjudicial effect on the substantive issues, a trial court should
consider the similarity between the crime in question and the underlying impeaching conviction, as
well asthe relevance of the impeaching conviction with respect to credibility. Statev. Waller, 118
S.W.3d 368, 371 (Tenn. 2003). Thefact that aprior conviction involvesthe same or similar crime
for which the defendant is being tried does not automatically requireitsexclusion. Statev. Baker,
956 S.\W.2d 8, 15 (Tenn. Crim. App. 1997); Statev. Miller, 737 S.W.2d 556, 560 (Tenn. Crim. App.
1987). However, if “the prior conviction and instant offense are similar in nature the possible
prejudicial effect increases greatly and should be more carefully scrutinized.” Long v. State, 607
SW.2d 482,486 (Tenn. Crim. App. 1980). A trial court shouldfirst analyzewhether theimpeaching
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conviction is relevant to the issue of credibility. Waller, 118 SW.3d at 371. Rule 609 of the
Tennessee Rules of Evidence suggests that the commission of any felony is “generaly probative”
of acriminal defendant’ scredibility. Id. However, the Tennessee Supreme Court hasrejected a per
se rule that permits impeachment by any and all felony convictions. State v. Mixon, 983 SW.2d
661, 674 (Tenn. 1999). A prior felony conviction still must be analyzed to determine whether it is
sufficiently probative of credibility to outweigh any unfair prejudicial effect it may have on the
substantive issues of the case. Waller, 118 SW.3d at 371. To determine how probative afelony
conviction is to the issue of credibility, the trial court must assess whether the felony offense
involves dishonesty or false statement. 1d.

A trial court’s ruling under Rule 609 will not be reversed absent an abuse of discretion.
Johnson v. State, 596 S.W.2d 97, 104 (Tenn. Crim. App. 1979). A tria court abuses its discretion
in thisregard only when it ““ applig[s] an incorrect legal standard, or reache[s] a decision whichis
against logic or reasoning that cause[s] an injustice to the party complaining.”” State v. Shirley, 6
SW.3d 243, 247 (Tenn. 1999) (quoting State v. Shuck, 953 SW.2d 662, 669 (Tenn. 1997)).

a. 1994 Felony Weapons Conviction

The Defendant contends that the trial court abused its discretion when it allowed the State
to cross-examine him about his felony weapons conviction in New York from 1994. The
Defendant’ s counsel filed amotion in limine regarding this conviction. The Defendant’ s counsel
told the court that he was concerned about the State referring to the charge as being a “felon in
possession of ahandgun,” and hewas concerned that the State would introduce evidencethat proved
that the gun that the Defendant possessed was later linked to a different homicide that was
committed in Tennessee. The Defendant wastried for that homicide, and thejury was hung, and he
was never convicted of that crime. The State agreed that it would not mention the other homicide,
and then the following occurred:

[State]: Y our Honor, we can refer to [the 1994 conviction] asaweapons conviction.
A felony weapons — a weapons conviction.

[Defendant’s Counsel]: That would be fine. That’sfine.

[State]: Not afelon in possession of aweapon.

[Defendant’s Counsel]: That’s why | was being more specific.

[State]: But we will refer to it as afelony weapons charge. Okay? Not afelonin
possession of aweapon. We just need to establish that it's a felony conviction.
[The Court]: Right. Yes. | understand.

[State]: And that he gave afadse name. . ..

[Defendant’s Counsel]: That’sfine.

Further, prior to the Defendant testifying, the Defendant’ scounsel stated, “We both would agreethat
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the New Y ork conviction the State can use for impeachment.” During the trial, the Defendant’s
counsel again told the court that the parties had agreed that this conviction could be used for
impeachment.

Tennessee Rule of Evidence 103 provides in pertinent part:

(a) Effect of Erroneous Ruling.--Error may not be predicated upon a ruling which
admitsor excludes evidence unlessasubstantial right of the party isaffected, and (1)
Objection.--In casetherulingisone admitting evidence, atimely objection or motion
to strike appears of record, stating the specific ground of objection if the specific
ground was not apparent from the context; . . . .

To preserve an evidentiary issuefor appellate review, an aggrieved party must make an objection to
the offer of the evidence, thus affording the trial court the opportunity to pass on the objection.
Tenn. R. Evid 103(a); Tenn. R. App. P. 36(a); State v. Smith, 24 S\W.3d 274, 280 (Tenn. 2000).

In the case under submission, the Defendant’ s counsel filed amotion in limineto exclude a
number of convictions. Therecord revealsthat he was particularly concerned with the fact that the
gun that was the subject of this 1994 weapons possession conviction was later linked to ahomicide
in Tennessee, acrimefor which the Defendant wastried but not convicted. He agreed at the hearing
on the motion in l[imine to alow the State to question the Defendant about this conviction, and the
State agreed to limit itsquestioning. During trial, the Defendant’ s counsel again told thetrial court
that the parties had agreed that the State could impeach the Defendant with this conviction. Under
these circumstances, where the Defendant failed to object to the evidence about which he now
complains, we conclude that he waived his ability to argue on appeal that the trial court abused its
discretionwhen it allowed the State to question him about thisconviction. Therefore, the Defendant
isnot entitled to relief on thisissue.

b. 1996 Felony Weapons Conviction

The Defendant next contends that the trial court abused its discretion when it allowed the
State to question the Defendant about a 1996 fel ony weapons conviction. He assertsthat he did not
have reasonabl e written notice of theimpeaching conviction because the State did not file the notice
until the morning of trial and that the probative value of this evidence was far outweighed by its
prejudicia effect. The Defendant notes that, during cross-examination, the State first asked him if
he had a gun with him on the day that he shot Burton, and the Defendant denied again that he had
a gun with him. The State then asked if he had previously been convicted of felony weapons
possession in 1994, and the Defendant admitted that he had. The State next asked if he had been
convicted of felony weapons possession in 1996, and the Defendant admitted that hehad. The State
next said, “But on October 8th, 2001 while you're making a drug deal out in the country with a
bunch of white men, hum, you didn’t fedl it necessary to takeagunwithyou. . ..” Heassertsthat
his previous convictions were, therefore, used inappropriately because they were not used to attack
his credibility but were used to show his proclivity to carry agun. The State countersthat thisline
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of questioningwent directly to attack the Defendant’ struthful ness about whether hewasarmed when
he went to Sparks' house. Further, the State asserts that, if any error exists, it is harmless.

Attria, beforethe Defendant testified, the Defendant’ s counsel requested that thetrial court
address whether the State could impeach the Defendant with his 1996 conviction, asserting, in part,
that it was filed late. The trial court noted that the Defendant did not seek a continuance. The
Defendant’ s counsel contended that he did not think that he would be granted a continuance, and he
further contended that this conviction “doubled” the other conviction and that it did not go to
truthfulness. The State told the trial court that, while it had not filed notice of this conviction until
the morning of tria, the Defendant had notice of this conviction from documents provided him
during discovery in his NCIC report. Thetria court then stated:

| think that the — we have excluded a number of different things, and certainly we.
.. dl have agreed that the casein New Y ork County, New Y ork, doescomein. You
all had some knowledge of this prior conviction, even if it was not a felony.
Certainly, everybody had knowledge of it — at least you all did; I didn’t — prior . . .
to this time, and it was filed late. | am going to allow the State to get into that
particular conviction.

At the motion for new trial, thetrial court stated that this conviction was “ probative of the various
issuesin this case where [the Defendant] claimsthat he. . . didn’t do anything and it must have been
somebody else in the first circumstance.” Therefore, it concluded that the probative vaue of this
evidence outweighed its prgjudicial effect.

Thefelony weapons possession chargeisclearly onethat i s punishable by imprisonment over
oneyear, and less than ten years has el apsed between the Defendant’ s rel ease from confinement on
this conviction and the commencement of this prosecution. Therefore, at issue, are whether hewas
given reasonable pretrial notice and whether the probative vaue of this conviction outweighs its
prejudicia effect.

As previoudly stated, the State must give the accused reasonable written notice of the
impeaching conviction beforetrial. This meansthat the State must notify the defendant in writing
that it intends to use a prior conviction to impeach the defendant at trial. State v. Farmer, 841
SW.2d 837, 839 (Tenn. Crim. App. 1992). This Court has previously held that the State did not
comply with thewritten noticerequirement when it sent adiscovery responseto defense counsel that
outlined the defendant’ scriminal record but failed to inform the defendant of itsintention to usethe
prior conviction for impeachment. Statev. Barnard, 899 SW.2d 617, 622 (Tenn. Crim. App. 1994).
However, the Barnard Court found that the defendant was not unduly prejudiced, and the error was
harmless.

In the case under submission, we conclude that the Defendant received adequate notice
because the State informed him of its intention to impeach him with his prior convictions prior to
trial, eventhoughit wasthe morning of thetrial. The Defendant could have requested acontinuance
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based upon this new information, but he did not. Further, we conclude that even if the State's
notification was not reasonable due to its lateness, any error is harmless. The State told the trial
court, and the Defendant agreed, that he received his NCIC report as part of discovery. Therefore,
he was on notice of this previous conviction, even if he was unaware of the State' s intention to
impeach him with the conviction. In accordance with Barnard, the Defendant has failed to prove
prejudice. We therefore turn to decide whether the fourth and final requirement of Rule 609 was
met.

With regard to the fourth and final requirement, that the probative value of the conviction
outweighs its prejudicial effect, the Tennessee Supreme Court rejected a per se rule that permits
impeachment with any felony conviction. See Mixon, 983 S.W.2d at 674. Further, it hasconcluded
that the offenses of possession of a controlled substance or sale of a controlled substance do not
comport with the plain meaning of “dishonesty,” stating, “ The statutory elements of these offenses
do not requirethat the controlled substance be sold or possessed in amanner that involves deceit or
fraud.” Waller, 118 SW.3d at 372. Therefore, it concluded that the defendant’s prior drug
convictionsused in Waller were, “at best,” only slightly probative of the defendant’ s credibility. 1d.
at 373. Having so decided, the Waller Court stated:

Oncethetria court finds that the impeaching conviction has some relevance to the
issue of the defendant’ s credibility, it should next “ assess the similarity between the
crime on trial and the crime underlying the impeaching conviction.” When an
impeaching convictionissubstantially similar to the charged offense, adanger exists
that jurors will improperly consider the impeaching conviction as evidence of the
propensity of the defendant to commit thecrime. Accordingly, theunfair prejudicia
effect of an impeaching conviction on the substantive issues greatly increasesif the
conviction is substantially similar to the charged offense. However, evidence of a
prior conviction that is substantially similar to the charged offense is not per se
inadmissible for impeachment purposes. Under these circumstances, atrial court
should carefully balance the impeaching conviction’s relevance with regard to
credibility against its unfair prejudicial effect on substantive issues.

Id. (citations omitted).

In the case under submission, using the Waller decision as aguide, we conclude that felony
weapons possession is not an offense that requires that the weapon be possessed in a manner that
involves deceit or fraud. Therefore, this prior weapons possession conviction is, “at best,” only
slightly probative of the Defendant’ s credibility.

Because we have concluded that there is some probative value we must turn to decide
whether this probative value is outweighed by the prejudicial effect, and we must look at whether
felony weapons possession is substantially similar to first degree murder and attempted first degree
murder. When an impeaching conviction is substantially similar to the charged offense, a danger
existsthat jurorswill improperly consider the impeaching conviction as evidence of the propensity
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of the defendant to commit the crime. Mixon, 983 S.W.2d at 674. At first look, afelony weapons
possession charge does not seem substantially similar to attempted first degreemurder or first degree
murder. However, even if substantially similar, that does not render the offense per seinadmissible
for impeachment purposes if, after a careful balance, the impeaching conviction’s relevance with
regard to credibility outweighs its unfair prgudicial effect on substantive issues. Galmore, 994
S.W.2d 120, 122 (Tenn. 1999); Mixon, 983 SW.2d at 674.

In our determination of whether the probative value outweighstheprejudicia effect, wefind
helpful this Court’ sdecisionin Statev. Jackie F. Curry, No. E2000-02475-CCA-R3-CD, 2001 WL
872789 (Tenn. Crim. App., a Knoxville, Aug. 2, 2001), perm. app. denied (Tenn. 2001). In that
case, the defendant wastried and convicted of three countsof aggravated rape. Id. at *1. Thevictim
testified that the Defendant pulled out abag of cocaine, and, when the victim refused to snort it, he
poured the cocaine into her mouth. Id. The defendant testified that the victim consented to have
sexual relations with him, and he did not force her to take the cocaine. Id. at *3. Thetria court,
over the defendant’s objection, allowed the State to impeach the defendant with his previous
convictions for the sale of cocaine. 1d. at *5. On appedl, this Court held:

Here, the probative value of the sale of cocaine convictions on the issue of the
[d]efendant’ s credibility was overwhelming, given the victim’s contention that the
Defendant poured cocaine down her mouth. Further, the conviction reflected the
Defendant’s inability to abide by the laws of this State. Moreover, because the
convictionswerefor crimessubstantially different than aggravated rape, wefind that
any resulting prejudice was minimal.

Id.

We find our holding in Curry persuasive to our analysis in the case under submission. At
issue was whether the Defendant had a gun with him the day of this crime. The witnesses said that
the Defendant went to his car, retrieved his gun, and then shot Burton and Sparks. The Defendant
testified that he took Burton’ s gun and shot Burton and shot Sparks with Burton’sgun. Therefore,
the Defendant’ s previous convictions for felony weapons possession on the issue of his credibility
isoverwhelming. Accordingly we conclude that the probative value of this evidence outweighed
any prejudicial effect.

Further, even if there were error, we must then decide whether the error in this case
affirmatively or more probably than not affected the judgment to the Defendant’s prejudice. See
Tenn. R. Crim. P. 52(a); Tenn. R. App. P. 36(b); Galmore, 994 S.W.2d at 122. The Defendant isnot
entitled to relief if he was not prejudiced by the error. State v. Taylor, 993 S.W.2d 33, 35 (Tenn.
1999). The Defendant’ stheory wasthat both eyewitnessesto thePilot station robbery were mistaken
when they identified him as the perpetrator in that criminal episode. The Defendant assertsthat he
shot and killed Burton and Sparks with Burton’s gun while defending himself. The jury rejected
these arguments, believing the eyewitnesses identification of the Defendant as the Pilot station
robber and concluding that the other evidence linking the Defendant to this crime, including his car
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and the evidence found in his car, proved he committed the Pilot station robbery and shooting
beyond a reasonable doubt. In the face of this overwhelming and mostly uncontroverted evidence,
and because the 1994 felony weapons possession was properly admitted, we conclude that the
Defendant has failed to demonstrate that he was prejudiced by the trial court’ sruling, even if such
ruling, allowing the 1996 fel ony weapon conviction to be admitted for impeachment purposes, was
erroneous. We hold, therefore, that even if thetrial court erred in ruling that the Defendant’ s prior
1996 fel ony weapons possession conviction was admissible for impeachment purposes, such error
was harmless.

2. Sparks Arrest for Aggravated Robbery

TheDefendant next contendsthat thetrial court abuseditsdiscretionwhenit refusedtoallow
himto cross-examine Sparksabout Sparks' arrest for the aggravated robbery of a Texaco gasstation.
The Defendant explainsthat Sparks used agun in thisrobbery and was driving ablue Ford Bronco,
whichissimilar to the Defendant’ scar. The Defendant assertsthat thetrial court interfered with his
right to present a defense because his theory was that Burton, who looks similar to the Defendant,
committed the Pilot station robbery. Further, the Defendant argues that the fact that Sparks, who
lived with Burton, committed a similar robbery in asimilar way and in asimilar car was important
to histheory of defense. Therefore, he asserts that he should have been permitted to cross-examine
Sparks about these facts. The State first asserts that the Defendant waived thisissue for failureto
citeany authority, and then assertsthat, evenif not waived, thetrial court did not abuseitsdiscretion
in this regard.

Prior to trial, the State moved to prohibit the Defendant’s counsel from cross-examining
Sparks about the facts and circumstances surrounding his arrest. The State conceded that the
Defendant could ask Sparks about the conviction asan attack on Sparks' credibility, but it requested
that the Defendant be prohibited from questi oning Sparks about the detail sof the conviction. During
thetrial, the Defendant offered a proffer of evidence, calling Officer Frank Wolfe to testify. The
State objected, contending that any testimony offered by Officer Wolfe was irrelevant. The tria
court allowed the proffer, and Office Wolfe testified that on July 27, 2002, he participated in the
robbery investigation of a Texaco Favorite Market, and the two suspects were driving a 1988
“bluish” Ford Bronco. The officer said that Sparks was charged with aggravated robbery for that
crime. Thetrial court ruled that this evidence was irrelevant, finding that Sparks is awhite male,
thisrobbery occurred ten months after theincidentsfor which the Defendant was charged, and there
was no proof that the Defendant drove a blue Bronco. Accordingly, the trial court ruled that any
probative value of this evidence was outweighed by the prejudicia effect, and, on that basis, it
refused to allow the jury to hear thisevidence. Thetrial court also found that the evidence that the
Defendant’ s counsel was attempting to introduce was prohibited by Tennessee Rules of Evidence
608 and 609.

Initially, we note that the Defendant has risked waiver of thisissue by failing to reference or

cite any authority to support his contention in hisbrief to this Court. Under Rule 10(b) of the Rules
of the Court of Crimina Appedls, “Issues which are not supported by argument, citation to
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authorities, or appropriate references to the record will be treated as waived in this court.”
Accordingly, while the Defendant has risked waiver, we will nonetheless proceed to address the
Defendant’ s claim on its merits.

As previoudly stated, Rule 609 of the Tennessee Rules of Evidence allowsthe credibility of
awitness to be attacked by presenting evidence of prior convictionsif certain conditions are met.
Tenn. R. Evid. 609(a). A trial court’s ruling under Rule 609 will not be reversed absent an abuse
of discretion. Johnson v. State, 596 S.W.2d 97, 104 (Tenn. Crim. App. 1979). A tria court abuses
its discretion in this regard only when it “*applig[s] an incorrect legal standard, or reache[s] a
decision which is against logic or reasoning that cause[s] an injustice to the party complaining.’”
Shirley, 6 SW.3d at 247 (quoting State v. Shuck, 953 S.W.2d 662, 669 (Tenn. 1997)). Pursuant to
Rule 609, evidence of a withess's prior conviction must be “‘limited to the fact of a former
conviction and of what crime, with the object only of affecting the credibility of thewitness. .. ."”
State v. Taylor, 993 SW.2d 33, 34 (Tenn. 1999) (citing State v. Morgan, 541 S.\W.2d 385, 389
(Tenn. 1976)). “Thus, ‘evidence’ of aprior conviction admissible under Rule 609(a) is limited to
the fact of aformer conviction and the crime that was committed.” Id. Accordingly, we conclude
that the facts and circumstances surrounding Sparks robbery conviction were not admissible
pursuant to Rule 609, and we turn to decide whether the trial court abused its discretion when it
determined that this evidence was not relevant and that any probative value it had was outweighed
by its prejudice.

In Tennessee, the determinati on of whether proffered evidenceisrelevant in accordancewith
Tennessee Rule of Evidence 402 is left to the sound discretion of the trial judge, as is the
determination of whether the probative value of evidence is substantially outweighed by the
possibility of prejudice pursuant to Tennessee Rule of Evidence 403. State v. Kennedy, 7 S.\W.3d
58, 68 (Tenn. Crim. App. 1999) (citing State v. Forbes, 918 S.W.2d 431, 449 (Tenn. Crim. App.
1995); State v. Burlison, 868 S.W.2d 713, 720-21 (Tenn. Crim. App. 1993)). In making these
decisions, the trial court must consider the questions of fact that the jury will have to consider in
determining the accused’ sguilt aswell as other evidence that has been introduced during the course
of thetrial. Statev. Williamson, 919 SW.2d 69, 78 (Tenn. Crim. App. 1995). Wewill only disturb
an evidentiary ruling on appea when it appearsthat thetrial court arbitrarily exercised itsdiscretion.
State v. Baker, 785 SW.2d 132, 134 (Tenn. Crim. App. 1989).

Initial questions of admissibility of evidence are governed by Tennessee Rules of Evidence
401 and 403. These rules require that the trial court must first determine whether the proffered
evidenceisrelevant. Pursuant to Rule 401, evidenceis deemed relevant if it has “‘ any tendency to
make the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.”” See Forbes, 918 SW.2d at 449
(quoting Tenn. R. Evid. 401). Inother words, “ evidenceisrelevant if it helpsthetrier of fact resolve
anissue of fact.” Neil P. Cohen, et a., Tennessee Law of Evidence 8 4.01[4], at 4-8 (4th ed. 2000).
After thetrial court finds that the proffered evidence isrelevant, it then weighs the probative value
of that evidence against the risk that the evidence will unfairly prejudice thetrial. State v. James,
81 SW.3d 751, 757 (Tenn. 2002). If the court finds that the probative value is substantially
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outweighed by its prgudicial effect, the evidence may be excluded. Tenn. R. Evid. 403.
“‘[E]xcluding relevant evidence under [ Tenn. R. Evid. 403] is an extraordinary remedy that should
be used sparingly and persons seeking to exclude otherwise admissible and relevant evidence have
a significant burden of persuasion.”” James, 81 SW.3d at 757-58 (quoting White v. Vanderbilt
Univ., 21 SW.3d 215, 227 (Tenn. Ct. App. 1999) (citations omitted)).

The Tennessee Supreme Court has held that Rule 404(b) does not bar evidence of crimes,
wrongs, or acts by a person other than the defendant. State v. Stevens, 78 S.W.3d 817, 837 (Tenn.
2002) (stating that 404(b) does not apply when athird party defenseis at issue); State v. DuBose,
953 SW.2d 649, 653 (Tenn. 1997). Moreover, the Court has concluded that the admissibility of
evidence that implicates a person other than the defendant for the crime is governed solely by the
Rules of Evidence, not by a stricter standard. State v. Powers, 101 SW.3d 383, 394-95 (Tenn.
2003). Weview thisto mean that, asfar asrelevance is concerned, evidence that has atendency to
make the fact of another perpetrator more probable than not would be admissible. See Tenn. R.
Evid. 401. Obvioudly, the extent of itsinconsistency with the defendant’ s guilt would bear on the
probative value of such evidence, which would beimportant when atrial court weighsthe probative
valueagainst the danger of prejudiceor confusionin order to determineadmissibility under Rule 403
of the Tennessee Rules of Evidence.

Therefore, wemust determinewhether thetrial court abused itsdiscretion whenit determined
that the evidencethat Sparks committed arobbery wasinadmissible becauseit wasnot relevant. The
Defendant sought to question Sparksabout thefacts surrounding Sparks’ robbery convictiontoelicit
thetestimony that Sparksrobbed a gas station using agun and drove ablue Ford Bronco. He wanted
to thereby attempt to show that Burton, who looked similar to the Defendant and lived with Sparks,
could have used the same Ford Bronco to commit the Pilot station robbery. Essentially, the
Defendant wanted through this testimony to create reasonable doubt that he committed the Pilot
station robbery. We, however, cannot conclude that the trial court abused its discretion when it
determined that evidencethat Sparks committed arobbery in aFord Bronco did not have atendency
to make the fact that Burton committed the Pilot station robbery more probable than not. Had the
Defendant sought to prove that Sparks committed the Pilot station robbery this would be a closer
call, but, asthe facts are, the tria court did not err by finding that Sparks' robbery, which occurred
some ten months after Burton’s death, was not relevant to whether Burton committed the Pilot
station robbery, so asto excul pate the Defendant. We concludethat thetrial court did not err when
it concluded that the evidence was not relevant. Further, even if relevant, the trial court did not
abuse its discretion when it determined that any probative value that this evidence had was far
outweighed by its prejudicial effect. The Defendant is not entitled to relief on thisissue.

3. Testimony of Sparks Probation Officer
The Defendant next assertsthat thetrial court abused its discretion when it refused to allow
him to call Sparks' probation officer, Debbie Martin, who would have testified that Sparkslied on

his probation application. The State again asserts that thisissue is waived and, even if not waived,
is without merit.
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In aproffer of evidence at trial, the Defendant’ s counsel called Debbie Martin, an employee
of the board of Probation and Parole, and she testified that she interviewed Sparks when he applied
for probation. Martin said that Sparks was involved in arobbery and was seeking probation, and,
aspart of theapplication, hewasinstructedto list all chargesof hiscriminal history. Martintestified
that Sparks failed to disclose felony drug charges that were pending against him. She said that he
had been arrested on these charges six days before her interview with him. On cross-examination,
Martin testified that Sparkswas given theformto fill out before he was arrested, and he said that he
omitted the drug charges because the questionnaire asked for his past history. She said that he did
not deny the charges when she confronted him about them. Sparkswasdenied probation. Thetrial
court ruled that thisinformation was not relevant.

Initially, we note that the Defendant has risked waiver by failing to reference or cite any
authority to support his contention in his brief to this Court. Under Rule 10(b) of the Rules of the
Court of Crimina Appeals, “Issueswhich are not supported by argument, citation to authorities, or
appropriate references to the record will be treated as waived in this court.” Even though the
Defendant hasrisked waiver, wewill nonethel ess proceed to addressthe Defendant’ sclaimsontheir
merits.

Pursuant to Rule 608 of the Tennessee Rules of Evidence, the credibility of a witness may
be attacked by specificinstancesof conduct. Rule 608 statesthat these specific instances of conduct
“may not be proved by extrinsic evidence.” In this case, the evidence that the Defendant sought to
admit was clearly extrinsic evidence about aspecificinstance of conduct meant to attack the Sparks’
credibility. Because this evidence falls squarely under the evidence that Rule 608 makes
inadmissible, we conclude that the trial court did not abuse its discretion when it refused to allow
the Defendant to call Martin to testify.

4. Reynoldsasa Rebuttal Witness

The Defendant next asserts that the trial court erred when it alowed the State to call
Reynolds as arebuttal witness. The Defendant asserts that Reynolds was not sequestered pursuant
to Tennessee Rule of Evidence 615, and, therefore, he should not have been allowed to testify. The
State counters that the Defendant’s counsel did not object to Reynolds attending all of the trial
except for thetestimony of Wycoff. Therefore, the State asserts, he cannot now contend that thetrial
court abused itsdiscretion by allowing Reynoldsto berecalled. Further, the State contendsthat Rule
615 does not require exclusion of the victim, Reynolds, and therefore he properly testified on
rebuttal.

Tennessee Rule of Evidence 615 states the following:
Exclusion of witnesses.--At the request of a party the court shall order witnesses,
including rebuttal witnesses, excluded at trial or other adjudicatory hearing. . .. This

rule does not authorize exclusion of (1) a party who is a natural person, or (2) a
person designated by counsel for a party that is not anatural person, or (3) aperson
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whose presence is shown by a party to be essential to the presentation of the party’s
cause.

The Tennessee Supreme Court addressed whether the trial court erred when it allowed avictim to
testify at a sentencing hearing even though she had remained in the courtroom after the defense
invoked the rule of sequestration. The Court stated:

[W]e note that Rule 615 does not mandate exclusion of all persons and permits
counsel for aparty that is not anatural person to designate a person to remain in the
courtroom. The 1997 Advisory Commission Comments to Rule 615 specifically
explainthat thisprovision permitsthe prosecuting attorney for the State of Tennessee
to designate a crime victim as the person to remain in the courtroom despite
invocation of the rule of sequestration.

State v. Elkins, 83 SW.3d 706, 713 (Tenn. 2002). The Court went on to say that the State could
designate the victim as aperson to remain in the courtroom, implying that she could again testify at
both the trial and the sentencing hearing. Id.

In the case under submission, the State did not have the opportunity to designate Reynolds
as aperson to remain in the courtroom because the Defendant’ s counsel agreed to allow Reynolds
to remain in the courtroom. Therefore, we conclude that the Defendant cannot now complain that
Reynolds being called as a rebuttal witnesses violated the Defendant’s right to have witnesses
sequestered. Further, on rebuttal, Reynolds examined a picture of Burton and stated that he was
certainthat Burton did not commit therobbery, and he stated that he had heard the Defendant’ svoice
while the Defendant was testifying and recognized it as bel onging to the man who robbed him. The
victim’ stestimony that Burton was not the man who committed these crimeswasonly maderel evant
when the Defendant presented histheory that he took Burton’s gun and that it must have, therefore,
been Burton who robbed the Pilot station. Accordingly, we conclude that the trial court did not
abuse its discretion when it alowed the State to call Reynolds as arebuttal witness. Further, even
if we wereto conclude otherwise, any error was harmless. See Tenn. R. Crim. P. 52(a); Tenn. R.
App. P. 36(b).

5. “Early” Jencks Material

TheDefendant assertsthat thetrial court abused itsdiscretionwhenit denied the Defendant’ s
motion in limine that requested that the Defendant be given “early” Jencks materia. Further, the
Defendant contends that the trial court should have instructed the jury about when the State has to
produce Jencks material. The Defendant concedesthat Tennessee Rule of Criminal Procedure 26.2
mandates that the State does not have to produce awitness' s statement until after he or shetestifies.
Hethen asksthis Court “ not to changerule 26.2, but to providetrial courtswith language which may
give substance to the lofty but empty words encouraging early Jencks.” We conclude that thisrule
comportswith both State and Federal 1aw, and we, therefore, hold that the Defendant is not entitled
torelief on thisissue. Further, we conclude that the tria court did not abuse its discretion when it
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refused to provide an instruction to the jury about when the State was required to provide Jencks
material. Thetrial court chose, aswaswithinitsprovince, to providethe Defendant’ scounsel breaks
to review the Jencks material. Accordingly, the Defendant is not entitled to relief on thisissue.

6. Cross-Examination of Lieutenant Lee

The Defendant next asserts that the trial court erred when it ruled that the Defendant’s
counsel improperly cross-examined Lieutenant Lee. The Defendant sought to cross-examine Lee
about why he had not investigated the registration number on the gun that was found in the
Defendant’ spossession. The officer admitted that he did not know whether the registration number
had beeninvestigated. Thetrial court permitted this questioning, but, out of the presence of thejury,
informed the Defendant’ s counsdl that he should go no farther in this line of questioning, and the
State told the Defendant’ s counsel it would call someone to testify who had that information.

The Defendant again hasrisked waiver by failingto reference or cite any authority to support
his contention in his brief to this Court. Under Rule 10(b) of the Rules of the Court of Criminal
Appeds, “Issues which are not supported by argument, citation to authorities, or appropriate
references to the record will be treated as waived in this court.” Accordingly, the Defendant has
waived his claim for relief by failing to provide any citations to any authority. Further, he has
provided no evidence that he was prejudiced. He dlicited the testimony that he sought from the
officer, and, while he was admonished by the tria court, it was outside the presence of the jury.
Further, awitness|ater testified that the gun’ sregistration number wasrun, and the witnesstestified
about the name of the registered owner. Under these circumstances, we cannot conclude that the
Defendant met his burden of showing that thetrial court abused its discretion or that he showed he
was, in any way, prejudiced.

C. Sentencing

The Defendant next asserts that the trial court erred when sentencing him. First, he asserts
that the trial court improperly ordered that his sentences run consecutively based upon the finding
that he was a dangerous offender and had an extensive criminal history. Second, he assertsthat the
tria court improperly applied enhancement factorsin violation of Blakely v. Washington, 542 U.S.
296 (2004). The State countersthat thetrial court properly imposed consecutive sentences and that
Blakely does not apply to Tennessee' s sentencing scheme according to Statev. Gomez, 163 S.W.3d
632 (Tenn. 2005).

When the trial court sentenced the Defendant, it found, in pertinent part:

Now, asto 40-35-115, | think that the criteriainvolved the following things.
That the [D]efendant is an offender whose record of criminal activity is extensive.
That does not necessarily mean criminal convictions, but certain criminal activity.
Whether or not the [D]efendant is a dangerous offender whose behavior indicates
little or no regard for human life and no hesitation. And whether or not these
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sentences involve danger to the community or the need to protect the community
from danger. . . .

The Court finds that under all circumstances, th[ose are] the enhance] ment]
factors that have been set out and discussed, that there are no mitigating factorsin
thissituation. Andthat infact [the Defendant] isindeed adangerous offender whose
criminal activity issignificant. His past history issignificant. He had no hesitation
inthese events. He had no regard for therisk to human life. That society isobligated
to protect themselves.

When adefendant challenges the length or manner of service of asentence, it isthe duty of
this Court to conduct a de novo review of the record with a presumption that “the determinations
made by the court from which the appeal istaken are correct.” Tenn. Code Ann. § 40-35-401(d)
(2003). This presumption is*“‘conditioned upon the affirmative showing in the record that the trial
court considered the sentencing principlesand all relevant factsand circumstances.’” Statev. Ross,
49 S.W.3d 833, 847 (Tenn. 2001) (quoting Statev. Pettus, 986 S.W.2d 540, 543 (Tenn. 1999); State
v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991)). The presumption does not apply to the legal
conclusionsreached by thetrial court in sentencing adefendant or to the determinations made by the
trial court which are predicated upon uncontroverted facts. State v. Dean, 76 SW.3d 352, 377
(Tenn. Crim. App. 2001); State v. Butler, 900 S.W.2d 305, 311 (Tenn. Crim. App. 1994); State v.
Smith, 891 S.W.2d 922, 929 (Tenn. Crim. App. 1994). In conducting a de novo review of a
sentence, we must consider: (a) any evidence received at the trial and/or sentencing hearing; (b) the
presentence report; (c) the principles of sentencing; (d) the arguments of counsel relative to
sentencing alternatives; (€) the nature and characteristics of the offense; (f) any mitigating or
statutory enhancement factors; (g) any statements made by the defendant on his or her own behalf;
and (h) thedefendant’ s potential or lack of potential for rehabilitation or treatment. Tenn. Code Ann.
8 40-35-210 (2003); State v. Taylor, 63 S.W.3d 400, 411 (Tenn. Crim. App. 2001). The party
challenging a sentence imposed by thetrial court has the burden of establishing that the sentenceis
erroneous. Tenn. Code Ann. § 40-35-401(d), Sentencing Comm’n Cmts,

In the case under submission, we conclude that there is ample evidence that the tria court
considered the sentencing principlesand al relevant factsand circumstances. Therefore, wereview
its decision de novo with a presumption of correctness. Accordingly, so long as the tria court
complied with the purposes and procedures of the 1989 Sentencing Act and its findings are
supported by the factual record, this Court may not disturb this sentence even if we would have
preferred adifferent result. See Tenn. Code Ann. § 40-35-210, Sentencing Comm’ n Cmits; Statev.
Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991). We note that the defendant bears the
burden of showing that the sentence is improper. Tenn. Code Ann. § 40-35-401, Sentencing
Comm'’'n Cmts.; Ashby, 823 SW.2d at 169.

1. Consecutive Sentences

Pursuant to Tennessee Code Annotated section 40-35-115(a), if adefendant is convicted of
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more than one criminal offense, the court shall order the sentences to run either consecutively or
concurrently. The trial court may order sentences to run consecutively if the court finds by a
preponderance of the evidence certain criteriaenumerated in Tennessee Code Annotated section 40-
35-115(b)(1)-(7). Tennessee Code Annotated section 40-35-115(b) providesthat atrial court may
find that consecutive sentencing is proper where:

(2) The defendant is an offender whose record of criminal activity is extensive;
... Jor]

(4) Thedefendant isadangerousoffender whosebehavior indicateslittleor noregard

for human life, and no hesitation about committing a crime in which the risk to

human lifeis high.
Tenn. Code Ann. 8§ 40-35-115(b)(2) & (4). We conclude, as did the tria court, that the record
supportstheapplicability of both theaf orementioned factorsfor consecutive sentences. Accordingly,
the trial court did not abuse its discretion by ordering that the Defendant’s sentences run
consecutively. Thisissueiswithout merit.

2. Blakely v. Washington

The Defendant contends that his sentence should be reduced to the statutory minimum
because the enhancement factors must be either admitted by the Defendant or found by a jury
determination beyond a reasonable doubt in light of Blakely v. Washington, 542 U.S. 296 (2004).
Recently, the Tennessee Supreme Court concluded that Blakely does not apply to Tennessee's
sentencing scheme because “the Tennessee Criminal Sentencing Reform Act does not authorize a
sentencing procedure which violates the Sixth Amendment right tojury trial.” Statev. Gomez, 163
SW.3d 632, 651 (Tenn. 2005). Thus, Blakely v. Washington does not bar the trial court from
enhancing the Defendant’ s sentence pursuant to Tennessee Code Annotated section 40-35-114, and
the Defendant is not entitled to relief on thisissue.

I11. Conclusion

In accordance with the foregoing authorities and reasoning, we affirm the judgments of the
trial court.

ROBERT W. WEDEMEY ER, JUDGE
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