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The petitioner, Victor Thompson, appeal sthe denial of habeas corpusrelief contending that: (1) his
sentence was outside the applicablerange and was, therefore, illegal; and (2) that theindictment was
fatally defective. Upon review, we conclude that the defendant’ s sentence was within the agreed
range and that the remaining issueiswaived, asit israised for the first time on appeal. Therefore,
we affirm the denial of habeas relief in accordance with Rule 20, Rules of the Court of Criminal
Appeals.
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MEMORANDUM OPINION

INn 1992, the petitioner pled guilty to second degree murder (aClass A felony) and aggravated
assault (a Class C felony) in exchange for agreed Range 111 sentences of fifty years and ten years,
respectively, to be served concurrently. On August 19, 2005, the petitioner filed a pro se petition
for writ of habeas corpus aleging solely that his sentences were illega and void based upon the
Supreme Court’sdecision in Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531 (2004). Upon
review, the court summarily dismissed the petition finding that the petitioner's claim was
constitutional in nature and, therefore, not cogni zable in ahabeas petition and that the petitioner was
not entitled to relief asit had been previously held that Blakely does not apply retroactively to cases
on collatera review. See Donald Branch v. State, W2003-03042-CCA-R3-PC, 2004 Tenn. Crim.
App. LEXIS 1148 (Tenn. Crim. App., a Jackson, Dec. 21, 2004), app. denied, (Tenn. May 23,
2005). On appedl to this court, the petitioner contends that: (1) his sentenceisillegal because “the




trial court waswell outsideit [sic] jurisdiction and authority to sentence the [petitioner] beyond the
maximum of the Range, absent afinding of guilty by ajury of piers[sic],” and (2) the indictment
was fatally defective asit did not alege the mens rea e ement of the charged offense.

“The writ of [habeas corpus| will issue in Tennessee only when it appears upon the face of
thejudgment or therecord of the proceedings upon which the judgment isrendered that aconvicting
court was without jurisdiction or authority to sentence a defendant, or that a defendant’s sentence
of imprisonment or other restraint hasexpired.” Statev. Ritchie, 20 S.\W.3d 624, 630 (Tenn. 2000)
(quoting Archer v. State, 851 SW.2d 157, 164 (Tenn. 1993)). “A void judgment isoneinwhichthe
judgment isfacially invalid because the court lacked jurisdiction or authority to render the judgment
or because the defendant’ s sentence hasexpired.” Taylor v. State, 995 SW.2d 78, 83 (Tenn. 1999).

With regard to the illegal sentence, the petitioner alleges that his sentence of fifty years for
second degree murder was beyond the maximum allowed for a Range Il offender convicted of a
Class A felony. Initially, we note that even if the petitioner agreed to a sentence outside the range
yet within the maximum for the offense class, thejudgment would stand. Indeed, our supreme court
hasheldthat ahybrid plea, knowingly and voluntarily entered, “waivesany irregul arity asto offender
classification or release eligibility.” See Hicks v. State, 945 SW.2d 706, 709 (Tenn. 1997).
However, inthis case, the petitioner agreed to be sentenced asaRange 11 offender, and the sentence
was within that range. Therefore, the face of the judgment does not contravenethe statute. To the
extent that the Blakely issue is appealed, we agree with the habeas court that it is not cognizablein
a habeas corpus petition as it presents a constitutional claim that is properly addressed in a post-
conviction petition. Moreover, our supreme court has held that Tennessee’ s sentencing procedures
do not violate the Sixth Amendment right to tria by jury as described in Blakely. Statev. Gomez,
163 S.W.3d 632 (Tenn. 2005). Therefore, thisissue iswithout merit.

The petitioner also arguesfor thefirst time on appeal that the indictment failed to allege the
mens rea element of the charged offense and is, therefore, fatally defective. 1ssues that were not
asserted in the original petition filed in the habeas court will not be considered for the first time on
appeal. State v. Turner, 919 SW.2d 346, 356 (Tenn. Crim. App. 1995). Therefore, the issue is
deemed waived.

Upon review of the record, briefs of the parties, and applicable law, we conclude that the
petitioner has not established that he is entitled to habeas corpus relief. Therefore, we affirm the
denial of habesas relief in accordance with Rule 20 of the Court of Criminal Appeals of Tennessee.

JOHN EVERETT WILLIAMS, JUDGE

1Second degree murder, a Class A felony, carried a Range 111 sentence of between forty and sixty years. See
T.C.A. 8 40-35-112(c)(1) (1992).
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