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MEMORANDUM OPINION

On October 16, 1996, the Petitioner, Jeremy Catron, entered a guilty pleato first degree
murder in the Shelby County Crimina Court. Pursuant to the plea agreement, the Petitioner was
sentenced to life in the Department of Correction. No direct appeal was taken. The Petitioner, as
alleged in the pleadings before this Court, sought post-conviction relief based upon an unlawful



guilty plea, Brady violations and ineffective assistance of counsel. An order was entered
withdrawing the petition for post-conviction relief.

OnAugust 23, 2005, the Petitioner filed apetition for DNA testing under the Post-Conviction
DNA AnalysisAct of 2001. In support of hisrequest, Petitioner claimed that “biological evidence
was obtained and analyzed for comparison, but . . . the State never provided the defense with access
to the laboratory reports prepared in connection with the DNA analysis, as well as the underlying
dataand laboratory notes.” Specifically, the Petitioner complained that | atent prints were processed
fromaChevrolet Z-28, License# 933-GVB and from aprimer Gray Buick located at 2962 Hoskins.
ThePetitioner further asserted that hebe* granted accessto the evidencethat iswithinthe possession
of the clerk’ s office” to include, but not limited to: “any and all fingerprint analysis and laboratory
reports,” “any and al gunshot residue kit tests and anaysis executed on the person and any clothes
seized from the Petitioner,” “any and all ballistic reportsand fingerprint analysisand reportsfor any
weapon(s), shells, or fragments,” “any and all processing reports and fingerprint analysis executed
on any and al vehiclesinvolved in the shooting death of the victim,” and “any and all descriptions
of DNA evidencewhether excul patory or impeachment that physically connectsthe Petitioner to the
shooting death of Thomas C. Johnson.” The Petitioner claimed that the evidence at issue is
favorable to the Petitioner in that the Petitioner did not know the extent of the State's tangible
evidence. By order entered September 16, 2005, the trial court denied relief, finding that “the
groundsas set out inthe petition, entitle petitioner to no relief, and that this petition should therefore
be summarily dismissed without ahearing.” Thetria court explained that the Petitioner “states no
specific way that DNA evidence would exonerate him. This Court has attached a copy of the
Affidavit of Complaint from this case, which basically sets out that petitioner shot and killed the
victim. Therefore DNA evidence would be of no assistance to petitioner.” Additionally, thetrial
court, considering the petition as amotion to reopen apost-conviction petition, denied relief stating
that the petition failed to state aground under which a petition may be reopened. A notice of appedl
document was filed on September 28, 2005.

The Post-Conviction DNA Analysis Act of 2001 allows a defendant convicted of certain
crimes, including first degree murder, to petition the court at any timefor DNA analysis of evidence
in the possession or control of the State. See T.C.A. § 40-30-303 (2003). Courtswill order DNA
testing when:

(1) A reasonableprobability existsthat the petitioner would not have been prosecuted

or convicted if exculpatory results had been obtained through DNA analysis,

(2) Theevidenceisstill in existence and in such a condition that DNA anaysis may

be conducted;

(3) The evidence was never previously subjected to DNA analysis or was not

subjected to the analysis that is now requested which could resolve an issue not

resolved by previous andysis,; and

(4) The application for analysisis made for the purpose of demonstrating innocence

and not to unreasonably del ay the execution of sentence or administration of justice.

T.C.A. 840-30-304. Additionally, Tennessee Code Annotated section 40-30-305 provides:

After notice to the prosecution and an opportunity to respond, the court may order



DNA andysisif it finds that:

(1) A reasonable probability exists that analysis of the evidence will produce DNA
resultswhich would haverendered the petitioner'sverdict or sentencemorefavorable
if the results had been available at the proceeding leading to the judgment of
conviction;

(2) Theevidenceisstill in existence and in such acondition that DNA analysis may
be conducted;

(3) The evidence was never previously subjected to DNA analysis, or was not
subjected to the analysis that is now requested which could resolve an issue not
resolved by previous andysis, and

(4) The application for analysisis made for the purpose of demonstrating innocence
and not to unreasonably delay the execution of sentence or administration of justice.

T.C.A. 8 40-30-305 (emphasis added). This Court has held that "[t]he failure to meet any of the
qualifying criteriais, of course, fatal to the action.” William D. Buford v. Sate, No. M 2002-02180-
CCA-R3-PC, 2003 WL 1937110, at * 6 (Tenn. Crim. App. at Nashville, Apr. 24, 2003), perm. to
appeal dismissed, (Tenn. Sept. 2, 2003).

Thescopeof thisCourt’ sreview islimited, asthe post-conviction court isgiven considerable
discretion in deciding whether the Petitioner is entitled to relief under the Post-Conviction DNA
Analysis Act. See Jack Jay Shuttle v. Sate, No. E2003-00131-CCA-R3-PC, 2004 WL 199826, at
*4 (Tenn. Crim. App., a Knoxville, Dec. 16, 2004), perm. to app. denied (Tenn. Apr. 2, 2004).
Therefore, this Court will not reverse the post-conviction court unlessits judgment is not supported
by substantial evidence. Sate v. Hollingsworth, 647 S\W.2d 937, 938 (Tenn.1983).

Therecord supportsthe conclusion reached by thetrial court. First, asasserted by the State,
we would be constrained to conclude that ballistics reports, gunshot residue and fingerprints
constitute DNA evidence. Section 40-30-202 provides that DNA analysis is “the process through
whichthedeoxyribonneculeicacid (DNA) inahuman biological specimenisanayzed and compared
with DNA fromanother biological specimen for identification purposes.” Moreover, asdetermined
by thetria court, the Petitioner has failed to offer any explanation asto how DNA analysis of this
“evidence” would exonerate him of the crime. The Petitioner entered a guilty pleato first degree
murder. Accordingly, the Petitioner’s claim fails.

We note that the trial court also addressed the petition as one to reopen a post-conviction
petition. Petitioner's apped fails, in thisregard, for several reasons. First, in seeking review of the
trial court's denial of amotion to reopen, a petitioner shal file, within ten days of the lower court's
ruling, an application in the Court of Criminal Appeals seeking permission to appeal. See Tenn.
Code Ann. § 40-30-117(c)(2003) (emphasis added); Tenn. Sup. Ct. R. 28 § 10(b). The application
shall be accompanied by copies of all the documents filed by both partiesin thetrial court and the
order denying themotion. Tenn. Code Ann. 8 40-30-117(c)(emphasis added); seealso Tenn. Sup.
Ct. R.28810(b). Inthepresent case, Petitioner hasfailed to comply with the statutory requirements



for seeking appellate review. Specifically, Petitioner failed to timely file his application, Petitioner
filed hisapplication in thewrong court, and Petitioner failed to attach documentsfiled by the parties
in the trial court and the order of the trial court denying the motion. In order to obtain appellate
review of thetrial court’ sorder, apetitioner must comply with the statutory requirements contained
in Section 40-30-117(c). See John Harold Williams, Jr. v. Sate, No. W1999-01731-CCA-R3-PC;
WilliamLee Drumbarger v. Sate, No. M1999-01444-CCA-R3-PC (Tenn. Crim. App. at Nashville,
Dec. 7,1999); Lucy Killebrewv. Sate, No. 03C01-9809-CR-00320 (Tenn. Crim. App. at Knoxville,
Oct. 5, 1999), perm. to appeal denied, (Tenn. Apr. 24, 2000). Thefailure of apetitioner to comply
with statutory requirements governing review of adenial of a motion to reopen deprives this Court
of jurisdictionto entertain such matter. John HaroldWilliams, Jr. v. Sate, No. W1999-01731-CCA-
R3-PC.

Moreover, even had the Petitioner properly invoked this Court's jurisdiction in this matter,
areview of the motion to reopen reveal sthat the Petitioner hasfailed to allege aground upon which
such petition may be granted. Section 40-30-117, Tennessee Code Annotated, see also Tenn. Sup.
Ct. R. 28 § 2(C), governs motions to reopen a post-conviction petition. A motion to reopen aprior
post-conviction petition may only befiled if the petitioner alleges that:

(1) afinal ruling of an appellate court establishes a constitutional right that was not
recognized as existing at thetime of trial and retrospective application of therightis
required; or

(2) new scientific evidence exists establishing that the petitioner isactually innocent
of the convicted offense(s); or

(3) the petitioner’ s sentence was enhanced based upon a prior conviction which has
subsequently been found invalid.

T.C.A.840-30-117(a)(1-3). Asdetermined by thetria court, the Petitioner’ smotion failsto alege
aground under which a post-conviction petition may be reopened.

Accordingly, itisordered that the State’ smotionisgranted. Thejudgment of thetrial court
is affirmed in accordance with Rule 20, Rules of the Court of Criminal Appeals.

JOHN EVERETTWILLIAMS, JUDGE



