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OPINION

Factual Background



Aspreviously recited by thiscourt in Statev. Spencer Peterson, No. W2003-02939-CCA-R3-
CD (Tenn. Crim. App. at Jackson, Dec. 6, 2004), perm. to appeal denied, (Tenn. Mar. 21, 2005), the
facts and procedural history of this case, as relevant to the issue of consecutive sentencing, are as
follows:

Based on his participation in ahomeinvasion and robbery that resulted in the
death of avictim, the [Appellant] . . . was charged by the Shelby County Grand Jury
in thirteen separate indictments with one count of first degree premeditated murder;
two counts of first degree felony murder; two counts of attempted first degree
murder; eight counts of aggravated robbery; one count of aggravated burglary; three
counts of attempted especialy aggravated robbery; and two counts of attempted
aggravated robbery.

At approximately 8:00 P.M. on September 29, 2000, nine Hispanic menwere
in aMemphis apartment when two masked African-American men entered through
the cracked door. One was armed with a pistol and demanded money, while the
second [the Appellant] remained by thedoor to prevent anyonefromleaving. During
the course of the robbery, the gunman shot one victim in the leg, asecond victimin
thearm, and athird victimin the chest, causing hisdeath. Acting on atip, thepolice
arrested the[ Appellant] two dayslater and brought himto the homicide office, where
he admitted participation in the robbery and sharing in the proceeds, but denied that
he shot anyone or had any prior knowledge of hisaccomplices sintentionto firehis

weapon.

Viewedinthelight most favorableto the State, the evidenceat trial wasmore
than sufficient to sustain the [Appellant’s| second degree murder conviction under
a theory of criminal responsibility. . . . According to the [Appellant’s] own
statement, he and his accomplice had formulated the plan for the robbery at least two
daysprior to carrying it out, and his accomplice obtained agunfor that purpose. The
[Appellant] also said that he entered the apartment with his accomplice, remained
beside the front door during the robbery and fled the apartment with his accomplice
after the gunshots had been fired. In addition, he admitted sharing equally in the
robbery proceeds. Two of the three victims who saw the [Appellant] described his
action in standing beside the door blocking anyone's escape. Two of these three
witnessesal so testified that hefled the apartment with hisaccomplice after Armondo
Becerra had been shot. Findly, one of the victims described the [Appéellant’s]
ordering him to remove his shoes so that he could see if any money was concealed
inside them, while the gunman was robbing the victimsin the kitchen. . . .



Peterson, No. W2003-02939-CCA-R3-CD.

The Appelant filed a timely notice of appeal challenging, among other issues, the
consecutive sentencesimposed. This court affirmed the judgments of conviction but remanded for
entry of corrected judgments for certain offenses and for the trial court to set out its basis for
imposing consecutive sentences. Following remand, thetrial court entered written Findings of Fact
and Conclusions of Law setting forth its reasons for consecutive sentencing. This timely appeal
followed.

Analysis

The Appellant asserts that he is not adangerous offender for whom consecutive sentencing
IS necessary to protect the public and that his aggregate sentence does not reasonably relate to the
offenses for which he was convicted. Additionally, he argues the offenses for which he presently
stands convicted do not fit within the definition of extensive criminal activity.

A trial court may impose consecutive sentencing upon a determination that one or more of
thecriteriaset forth in Tennessee Code Annotated section 40-35-115(b) exists. Thissection permits
the trial court to impose consecutive sentences if the court finds, among other criteria, that “[t]he
defendant is an offender whose record of criminal activity isextensive,” or that “[t]he defendant is
adangerous offender whose behavior indicates little or no regard for human life, and no hesitation
about committing a crime in which the risk to human lifeis high.” T.C.A. 8§ 40-35-115(b)(2), (4)
(2003). However, before sentencing the A ppellant to serve consecutive sentences on the basis that
he isadangerous offender, thetrial court must find that the resulting sentence is reasonably related
to the severity of the crimes and necessary to protect the public against further crimina conduct.
Satev. Imfeld, 70 S.W.3d 698, 708 (Tenn. 2002); State v. Wilkerson, 905 S.W.2d 933, 938 (Tenn.
1995).

In ordering consecutive sentencing, the trial court found the Appellant to be a dangerous
offender who has engaged in excessive criminal activity. Specifically, the court concluded:

[d]espite not possessing or firing the weapon, [the A ppellant] served an essential and
egregious role in the robbery. [The Appellant] remained at the door to prevent the
victims from fleeing the apartment, allowing his co-defendant to shoot at human
targets as if shooting fish in abarrel. The proof, that the [Appellant] planned the
robbery two to three days in advance with knowledge that the robbery would be
facilitated with a firearm, demonstrates that [the Appellant] did not hesitate in
committing a crime in which the risk to human life was high.

... [the Appellant] continued to participate in the robbery even after his co-
defendant shot three victims. [ The Appellant’ s] determination to engage in criminal
conduct for cash at expense of human life results in the belief of the Court that a
consecutive sentence is necessary to protect the public from the [Appellant].
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We agree with these findings, which are supported by the record. The aggravating
circumstances surrounding the commission of the offense demonstrate that the Appellant is a
dangerous offender with little or no regard for human life and had no hesitancy about committing
acrimewheretherisk to human lifewas high. Moreover, the aggregate sentence reasonably relates
to the seriousness of the offenses and is necessary to protect the public from the Appellant.

However, the Appellant contends that the trial court erred in finding that consecutive
sentencing is necessary to protect the public from further crimina activity. In support of this
assertion, the Appellant submitsthat our supremecourt in Gray v. Sate, 538 S.W.2d 391, 393 (Tenn.
1976), “mandate[d] that this criteria include a finding that the defendant is unwilling to lead a
productive lifeand has resorted to criminal activity in furtherance of hisanti-social lifestyle.” This
assertion is misplaced. This language, as Gray notes, applies only to the persistent offender,
professional criminal, and the multiple offender, those being classifications which are based upon
ahistory of repeated criminal conduct. The plain language of Gray clearly providesthat adefendant
may be classified asadangerous offender if the crimesfor which heisconvicted indicate that he has
little or no regard for human life and no hesitation about committing a crime in which the risk to
human lifeis high.! Gray, 538 S.W.2d at 393 (emphasis added). Obviously, a trial court may
consider an appellant’ s past criminal history, if such criminal history exists, but such review is not
mandated.

A finding of any oneof thefactorsfor consecutive sentencing enumerated in Tennessee Code
Annotated section 40-35-115(b) is sufficient to justify the imposition of consecutive sentences.
Because the trial court found the Appellant to be a dangerous offender under section 115(b)(4), we
find it unnecessary to review thetrial court’s finding of an extensive criminal history.

CONCLUSION

Based upon the foregoing, we affirm the sentencing decision of the Shelby County Criminal
Court.

DAVID G. HAYES, JUDGE

1The Sentencing Commission Comments to Tennessee Code Annotated section 40-35-115 note that the
dangerous offender classification of section 115(b)(4) is a codification of the dangerous offender classification
established in Gray.
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