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The petitioner pled guilty to two counts of aggravated sexual battery. He later filed a petition for
post-conviction relief. The post-conviction court held a hearing on May 8, 2003. The court then
entered an order on May 9, 2003 denying the petition. The petitioner filed apro se notice of appesal
over ayear and amonth later on June 17, 2004. We now dismissthe petitioner’ s appeal becausethe
notice of appeal was filed outside of the thirty days required under Rule 4 of the Tennessee Rules
of Appellate Procedure.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Criminal Court is Dismissed.

JERRY L. SMITH, J., delivered the opinion of the court, in which GARY R. WADE, P.J., and ALAN E.
GLENN, J., joined.
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OPINION

Thepetitioner’ swritten statement given to thepolice upon hisarrest stated the events
asfollows:

On Sunday around 12:00 in the afternoon | was around to [sic] little girlsaround 11
and 13. We waswatching amovie, when | felt like doing it. | then ask [sic] one of
them to come and rub me after | saw see [sic] was interested after she talked to her



sister and she wanted to to [sic]. | let both of them touch me, then | tried to insert
into them when | coundn’t, | pumped their Backside. | put my penisin the crack of
their but [sic]. | rubtheir vaginaand but [sic] cheeks. We heard somebody comin[g]
so thats [sic] why we stop.

The petitioner was charged with rape of achild and aggravated sexual battery. He agreed
with the District Attorney’s office in Maury County to enter an Alford plea’ to two counts of
aggravated sexual battery. Aspart of his plea agreement, the petitioner would serve eight years at
100 percent for each count to run concurrently and al so run concurrently to asentence hewas serving
for another offense. The petitioner’s pleawas entered on December 17, 2001, over one year from
the order denying his post-conviction petition.

The petitioner filed apetition for post-conviction relief on September 18, 2002, arguing that
his pleawas not entered voluntarily and that he was not afforded the effective assistance of counsel.
The post-conviction court held a hearing on May 8, 2003, and entered an order the next day, May
9, 2003, denying the petition. The petitioner filed a pro se notice of appeal on June 17, 2004.

ANALYSIS

The petitioner argues that his plea was involuntary, that he was afforded the ineffective
assistance of counsel and that the post-conviction court’s order did not meet the requirements of
Tennessee Code Annotated section 40-30-111. The State arguesthat the pleawas voluntary and the
petitioner received effective assistance of counsel.

The State does not, however, address whether the petitioner’ s notice of appeal was timely.
Under Rule 4 of the Tennessee Rules of Appellate Procedure, anotice of appeal for an appea as of
right under Rule 3 should be filed with the clerk of the trial court within thirty days of the entry of
thefina order. In the petitioner’s case, the post-conviction court filed the final order denying his
petition on May 9, 2003. The petitioner did not file his notice of appea until over ayear and a
month later on June 17, 2004.2 Clearly, the petitioner’ s notice of appeal was outside the thirty day
filing requirement.

Under Rule 4, we can waivethefiling requirement in theinterest of justice. After reviewing
the post-conviction hearing transcript, the plea hearing colloquy and rest of the record, we have
determined that waiving the filing requirement would not serve the interest of justice in this case.

1This type of pleais named after North Carolina v. Alford, 400 U.S. 25 (1970), in which the United States
Supreme Court discussed theright of an accused to plead guilty in hisbest interest while professing hisactual innocence.

2We wish to emphasize that the tardiness in the filing of the notice of appeal was not the fault of appellate
counsel in this case.
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Wereadlizethat the petitioner in this casefiled hisown notice of appea and that it wasrecommended
that he servehissentencein aspecial needsfacility. Thesefactswould counsel the court’ sdiscretion
in deciding to waivethetimerequirementsfor filing the notice of appeal if the petitioner werelikely
to be successful on the merits. However, the petitioner’ s plea colloquy and statements at the post-
conviction hearing makeit clear that hispleawasvoluntary and hewould have pled guilty regardless
of his allegations concerning his counsel’s deficiencies.

CONCLUSION

For this reason, we dismiss the petitioner’s appeal from the trial court’s denial of his
petition for post-conviction relief.

JERRY L. SMITH, JUDGE



