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OPINION

On August 11, 2005, the defendant pleaded guilty in the Circuit Court of Blount
County to driving under theinfluence, aClass A misdemeanor, see Tenn. Code Ann. 8 55-10-401(a)
(2004), and to violating the implied consent law, see id. § 55-10-406(a). He was sentenced on
August 19, 2005, to 11 months and 29 days with al time suspended except 48 hours, a $350 fine,
and loss of hislicense for one year. With the state’' sand the trial court’ s agreement, the defendant
specifically reserved theright to appeal adispositive question of law pursuant to Tennessee Rule of
Criminal Procedure 37(b)(2)(1). Tenn. R. Crim. P. 37(b)(2)(i) (“An appeal lies. . . from any
judgment of conviction . . . upon apleaof guilty .. .if ... defendant entered into a plea agreement
under Rule 11(e) but explicitly reserved with the consent of the state and of the court the right to
appeal a certified question of law that is dispositive of the case.”). Asrecited in the judgments of
conviction, the issue reserved for review is, “Whether[,] from the totality of the circumstances,



Officer Brett Hall had either probable cause or an articulable and reasonable suspicion that the
defendant’ s vehicle or its occupant was subject to seizure for violation of the law based upon Mr.
Hall’ sobservation of the [defendant] driving down USHwy 129 on or about 10/5/03.” Weconclude
that the certified question was properly reserved. We also conclude that the stop of the defendant’s
automobile was constitutionally permissible.

We have reviewed the transcript of the defendant’s April 11, 2005 hearing on his
suppression motion. At the suppression hearing, Maryville Police Officer Brett Hall testified that
on October 4, 2003, while on the night patrol shift, he stopped at the intersection of Foch Street and
Highway 129, a four-lane highway with northbound and southbound lanes. While stopped at the
intersection, he observed the defendant’ s vehicle traveling in the southbound left lane of Highway
129. Officer Hall made a right turn onto Highway 129, traveling in the same direction as the
defendant. He observed the defendant’ s vehicle for approximately one-haf mile before initiating
the stop around midnight. Officer Hall stated that he observed “ careless, erratic driving that is not
safe,” and he was “ concerned for the safety of [the defendant’ s] vehicle and the potential of other
vehicles.”

During this observation period, the defendant traveled within the speed limit.
However, he swerved within theleft lane’ sboundaries, and the two right tires of hisvehicle crossed
the dotted center line before he swerved back into theleft lane. Officer Hall further testified that the
defendant traveled in theleft lane“ashort distance.” Then hemoved into theright lane and traveled
some distance before approaching the intersection with FoothillsMall Drive. Thedefendant did not
use turn signals when making these maneuvers.

At the Foothills Mal Drive intersection, aturn lane emerges to the right of the two
southbound travel lanes, and a solid line delineates this lane from the right lane. A solid fog line
separates the turn lane from the road’ s shoulder. Officer Hall testified that the defendant appeared
to make a right turn into the turn lane, but the defendant turned prematurely. He testified that
“approximately threetires’ of the defendant’ svehicle crossed thefog lineand were off the roadway.
Had the defendant continued on this course, Officer Hall believed that the defendant would have
driven into an embankment. The defendant corrected by straddling the fog line. At this point,
Officer Hall activated hiscruiser video camera, filming the defendant riding thefog lineinto theturn
lane. After this maneuver, Officer Hall activated his blue lights.

Thedefendant testified that hewastraveling home, wherehehad lived for eight years,
after watching football games at Cellar Bar in Alcoa. He flatly denied swerving within the travel
lane, crossing the center line, and traveling in the left lane. The defendant stated that from thetime
he left Cellar Bar, he planned to turn onto Foothills Mall Drive because he normally traveled this
routeto hishome, and he stated that he miscal culated the turn at FoothillsMall Drive because hewas
lighting acigarette. The defendant admitted that no debrisor other cars caused this maneuver. The
defendant further admitted straddling the fog line.



The trial court denied the defendant’s motion to suppress, crediting the officer’s
testimony that the defendant drove off the roadway for some distance. It noted that on afour-lane
highway weaving within asinglelane, touching thedotted line, or changing laneswithout signaling,
without erratic movements or affecting other drivers, does not justify astop. However, considering
that the defendant left his travel lane before reaching the turn lane, crossed the fog line partially
leaving the roadway, and straddled the fog line until reaching the turn lane, thetrial court concluded
that Officer Hall had “perfect justification” to stop the defendant’ s vehicle.

The defendant pleaded guilty to driving under the influence and for violating the
implied consent law, reserving the certified question of law, “[w]hether[,] from the totality of the
circumstances, Officer Brett Hall had either probable cause or an articulable and reasonable
suspicion that the defendant’ s vehicle or its occupant was subject to seizurefor violation of the law
based upon Mr. Hall’s observation of the [defendant] driving down US Hwy 129 on or about
10/5/03.” Because Officer Hall’ sdetection of the defendant’ sintoxicated state could not have been
proven except by stopping his vehicle and conducting further investigation, we agree that this
guestion is dispositive. See Tenn. R. Crim. P. 37(b)(2)(1); State v. Pendergrass, 937 S.\W.2d 834,
837 (Tenn. 1996); Satev. Preston, 759 S.W.2d 647, 650 (Tenn. 1988). The defendant disputesthe
trial court’s finding of reasonable suspicion, and the matter is properly before us for review.

A tria court’s factual findings on a motion to suppress are conclusive on appeal
unlessthe evidence preponderates against them. Statev. Binette, 33 S.W.3d 215, 217 (Tenn. 2000);
Satev. Odom, 928 SW.2d 18, 23 (Tenn. 1996). Thus, questionsof credibility, theweight and value
of the evidence, and the resolution of conflicting evidence are matters entrusted to the trial judge,
and this court must uphold a trial court’s findings of fact unless the evidence in the record
preponderates against them. Odom, 928 SW.2d at 23; see also Tenn. R. App. P. 13(d). The
application of the law to the facts, however, is aquestion that an appellate court reviews de novo.
Satev. Keith, 978 S.W.2d 861, 864 (Tenn. 1998). We review theissue in the present appeal with
these standards in mind.

Both the United States and Tennessee Constitutions protect against unreasonable
searches and seizures. U.S. Const. amend IV; Tenn. Const. art. 1, 8 7. A search or seizure
conducted without a warrant is presumed unreasonable, thereby requiring the state to prove by a
preponderance of the evidence that the search or seizure was conducted pursuant to an exception to
the warrant requirement. See Schneckloth v. Bustamonte, 412 U.S. 218, 219, 93 S. Ct. 2041, 2043
(1973); Sate v. Smpson, 968 S.W.2d 776, 780 (Tenn. 1998).

One exception to the warrant requirement exists when a police officer makes an
investigatory stop based upon reasonabl e suspicion, supported by specific and articul able facts, that
acriminal offense has been or is about to be committed. See Terry v. Ohio, 329 U.S. 1, 20-21, 88
S. Ct. 1868, 1880 (1968); Sate v. Bridges, 963 S.W.2d 487, 492 (Tenn. 1997). Probable causeis
not required for such an “investigatory stop.” Terry, 392 U.S. at 21, 88 S. Ct. at 1880. Delaware
v. Prouse, 440 U.S. 648, 663, 99 S. Ct. 1391, 1401 (1979), established that generally police officers
areentitled to stop acar briefly for investigative purposesif they have areasonabl e suspicion, based
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upon specific and articulable facts, that an offense is being or is about to be committed. 1d. A
reviewing court then must take into account the totality of circumstances when analyzing whether
an officer’s suspicion is “reasonable” and supported by specific and articulable facts. Sate v.
Yeargan, 958 S.\W.2d 626, 632 (Tenn. 1997). Circumstancesrelevant to that determinationinclude,
but arenot limitedto, the officer’ s“ personal objectiveobservations’ and*“therational inferencesand
deductions that a trained officer may draw from the facts and circumstances known to him —
inferences and deductions that might well elude an untrained person.” Keith, 978 SW.2d at 867.

Thereisno quarrel that the defendant was*“ seized” for constitutional purposeswhen
Officer Hall activated his blue lights and stopped the defendant’ s vehicle. The question becomes
whether the stop was constitutional because it was bottomed on a reasonable suspicion by Officer
Hall, supported by specific and articulable facts.

On appedl, thedefendant arguesthat Officer Hall stopped him after hemadea* lawful
turning movement,” and therefore Officer Hall did not have reasonable suspicion for the stop. The
defendant argues that “every driver’s conduct is subject to minor imperfections,” and his “minor
deviation” was not suspicious and did not give rise to reasonable suspicion for the stop.

Here, however, the defendant’s driving constituted more than garden variety
imperfect driving. Hisvehicle swerved within its own lane and crossed the dotted center line with
two tires. The defendant turned prematurely before the actual turn lane emerged. His vehicle
crossed the fog line partially leaving the roadway. Officer Hall testified that “ approximately three
tires” wereoff theroadway. Inaddition, defendant’ svehiclestraddled thefoglinefor somedistance
before entering the turn lane’s boundaries. These circumstances are distinguishable from minor
imperfectionsin driving that our supreme court described in Binette. 33 S.W.3d at 219-20; see, e.g.,
Sate v. Jerome D. Manning, No. M2001-03128-CCA-R3-CD (Tenn. Crim. App., Nashville, Dec.
20, 2002) (reasonabl e suspi cion existed when defendant’ s vehicle twice crossed the center lineinto
the oppositetravel laneand crossed onto theright shoulder); Statev. ChrisA. Jefferson, No. E2000-
00429-CCA-R3-CD (Tenn. Crim. App., Knoxville, Dec. 8, 2000) (reasonable suspicion supported
traffic stop when defendant observed “ cuttinga‘z’ continuously” from dotted center lineto shoul der
fogline). Theimperfection at issuein Binettewasweavingwithinasinglelaneof travel. 33 S.\W.3d
at 219. The Binette court reviewed a videotape of the defendant’s driving and found that the
defendant was weaving within hislane of travel, the defendant’ s weaving was not exaggerated, and
the defendant did not violate any traffic rules. 1d. The court held that thislatera movement within
one lane was not pronounced and therefore did not give rise to reasonable suspicion. 1d. at 220.

In the present case, not only did the defendant weave within hislane of travel, but he
also crossed the dotted center line with two tires, he turned prematurely, running off the roadway
with threetires, and he straddled the fog line until he maneuvered his vehicle within theturnlane's
boundaries. These driving maneuvers constitute more than minor driving imperfections and
therefore are distinguishable from the driving maneuver in Binette.



Furthermore, thiscaseisfactually distinguishablefrom Statev. Smith, 21 SW.3d 251
(Tenn. Crim. App. 1999), and Satev. Ann Elizabeth Martin, No. E1999-01361-CCA-R3-CD (Tenn.
Crim. App., Knoxville, Sept. 8, 2000), upon which the defendant relies. In Smith, the trooper
observed thedefendant’ svehicletwice changelaneswithout signaling while passing another vehicle.
21 SW.3dat 252. Thedefendant’ svehiclereturnedto theright travel laneand droveonthefogline.
Id. (emphasis added). The trooper did not testify that defendant’s driving caused “any type of
hazard.” 1d. However, thetrooper stopped the defendant to issue acitation for improperly changing
lanes, and after receiving consent to search the defendant’ s vehicle and after finding cocaine and
marijuana, the trooper arrested the defendant. 1d. at 252-53. This court noted that the trooper,
according to his preliminary hearing testimony, stopped the defendant for no other reason but
improperly changing lanes. 1d. at 258. Accordingly, the court found that driving on the fog line,
“standing aone, is not a sufficient and articulable fact to warrant the finding of reasonable
suspicion.” Id. Inaddition, the court found that the minor driving error committed by the defendant,
changing lanes without signaling, which neither violated the traffic code nor created a hazard, did
not subject the defendant to seizure. 1d.

In Ann Elizabeth Martin, the officer observed the defendant traveling in the north,
right-hand travel lane of Lee Highway, a four-lane highway in Chattanooga. Slip op. at 2. The
defendant moved into a merge lane, which led to Highway 153, on the far right-hand side of the
roadway. Id. After merging into thislane, the defendant’ stwo right tires crossed thefog line. 1d.
The defendant’s vehicle returned to the merge lane and then moved back into Lee Highway's
northbound, right-hand lane. 1d. The officer activated his cruiser video camera. Id. The
defendant’ s vehicle crossed abridge and made aleft-hand turn, crossing the southbound lanes, into
aparking lot. 1d. Prior to the defendant’ s turn, the officer activated his blue lights. Id. The court
held that the officer did not have reasonable suspicion for the stop. Id., slip op. at 7. The court
stated, “It is perfectly plausible that a motorist may initiate aright turn, realize that he or she does
not want to make the turn, and resumetravel in the correct lane having, ever so briefly, crossed the
solid line on the right-shoulder.” Id.

Here, the defendant, similar to the defendant in Smith, changed lanes without
signaing. See21 SW.3d at 252. However, unlikethe defendant in Smith, the present defendant did
not drive on the fog line; he crossed the fog line with three tires. Seeid. Moreover, Officer Hall
testified that he observed “careless, erratic driving that is not safe.” The trooper in Smith did not
testify that the defendant’s driving caused a hazard. 1d. Furthermore, the defendant in this case
crossed thefog line after turning prematurely, unlike the defendant in Ann Elizabeth Martin, seedlip
op. a 2. Heturned beforetheturn lane emerged, running off the roadway, and straddled thefogline
until he camewithin theturn lane’ sboundaries. The defendant in Ann Elizabeth Martin crossed the
fog line with two tires “ ever so briefly” before deciding not to exit and resuming travel in the right
travel lane. Slip op. at 2, 7. Based on these driving maneuvers, the facts of the present case are
distinguishable from the facts of Smith and Ann Elizabeth Martin.

In addition to these distinguishable driving maneuvers, Officer Hall observed the
defendant’ svehicle weavewithin theleft lane’ sboundaries and crossthedotted center linewith two
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tires. A reviewing court must consider the totality of the circumstances in determining whether
reasonable suspicion was present at the time a stop was initiated. Yeargan, 958 S.W.2d at 632.
Considering theweaving within asinglelaneand the crossing of the center linein addition to turning
prematurely, partialy leaving theroadway, and straddling thefog line, we hold that Officer Hall had
reasonabl e suspicion to stop the defendant.

For the reasons we have discussed, we conclude that the trial court correctly denied
the defendant’ s motion to suppress. The judgments of the trial court, accordingly, are affirmed.

JAMES CURWOQOD WITT, JR., JUDGE



