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OPINION
|. Facts

At trid, the victim in this case, A.B.," testified as follows: She is the Defendant’s step-
daughter and was thirteen and subsequently fourteen years old when the incidents at issue occurred.
At the time of her testimony, she was in the ninth grade, however, her age was appropriate for the
tenth grade. A.B. testified that she was held back in kindergarten and that she has been in resource
classes since the third grade because she has difficulty with reading, writing, and spelling.

1We will refer to the Defendant’s step-daughter by her initials, “A.B.,” or as “the victim.” It isthe policy of
this Court not to identify her by her name because she was a minor when these events a occurred.



A .B. testified that, in 1999, her aunt, Diedre Potts, had aboyfriend named “ Charlie” and that
Charlie had “touched” A.B. and her younger sister. A.B. stated that, although Charlie touched her,
no penetration took place. A.B. testified that, prior to the eventsinvolving the Defendant, she had
never had sex, been penetrated, or injured in her vaginal area, and while she had started menstruating
prior to the incidents with the Defendant she had never used atampon.

A.B. stated that thefirst timethe Defendant touched her inappropriately was acoupl e of days
after A.B., her mother, and her sister had moved into the Defendant’ s apartment located on Bates
Street in Marshall County, Tennessee. A.B.’sfamily moved in with the Defendant about one week
after A.B. first met the Defendant, and after her mother had dated the Defendant for about a week.
A.B. testified that she was asleep in the bedroom that she shared with her sister, and her mother was
asleep in the bedroom that her mother shared with the Defendant. The Defendant entered A.B.’s
room at around 1:00 or 2:00 am., woke A.B. up, and told A.B., “[G]et up; you can watch T.V.”
A.B. was happy to hear that she could get up because she enjoyswatchingtelevision. A.B., whowas
wearing a Winnie the Pooh T-shirt and panties, got up and went into the livingroom. She sat down
on the far right end of a couch that had space for three individuals, and she watched a cable
television sitcom called “ Smart Guy.”

A.B. testified that, while shewatched Smart Guy, the Defendant partially closed the door to
A.B.’s bedroom and aso partially closed the door to A.B.’s mother’s bedroom. A.B. stated that
between the livingroom and the bedrooms there is a hallway, and a curtain at the end of the hallway
adjoinsthelivingroom. A.B. testified that the Defendant tied the curtain into aknot when heentered
the livingroom. A.B. stated that the doors were left gjar and the curtain was knotted so that the
Defendant could see anyone coming from the bedrooms down the hallway.

The Defendant sat down on the | eft side of the couch so that the cushion in the middle of the
couch was between A.B. and him. A.B. said that the Defendant was wearing apair of boxer shorts,
but nothing else, and that he then moved next to A.B. and began rubbing her legsfrom the knees up.
While the Defendant rubbed her legs, A.B. noticed that the Defendant had long fingernails. A.B.
testified that the Defendant then pulled her panties down, taking them completely off of her left leg
and down to her ankle on her right leg. A.B. recalled that she was scared and said that she told the
Defendant to stop. Shetestified that she did not tell the Defendant to stop very loudly, however, she
said it loud enough for the Defendant to hear her. A.B. stated that the Defendant stuck one of his
fingersinto her vagina and that it hurt. The Defendant’s finger penetrated A.B.’s vagina, and he
moved it around while it was inside of her. A.B. testified that, after the Defendant removed his
finger from her vagina, the Defendant inserted his penis “all the way” into her vagina. She stated
that she again told the Defendant to stop, but the Defendant said “no” and covered her mouth with
hishands. A.B. indicated that the Defendant did not g aculate on this occasion.

A.B. said that, after thisincident the Defendant told her, * If you tell, nobody will believe you
and it will split the family up.” Additionally, the Defendant told A.B. to go into the bathroom and
todouche. A.B. testified that her mother had previously shown her how to use adouche but that she
had never used onebefore. A.B. said that, after she went into the bathroom, the Defendant followed
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her and hel ped her with the douche. A.B. indicated that she was scared while this was happening,
and she did not tell her mother about this incident because she was scared of the Defendant.

One week later, the Defendant approached A.B. when she was in the kitchen early in the
morning doing her choreswhile her mother and sister were till asleep. When the Defendant entered
the kitchen, A.B. was siting on the kitchen table wearing her Winnie the Pooh T-shirt, shorts, and
panties. The Defendant touched A.B.’s leg, and she told him that if he did not stop she would
scream. In response the Defendant put his hand over A.B.’s mouth. Although A.B. attempted to
scream, she was unable to make enough sound for her mother or sister to hear her. A.B. stated that
the Defendant used hisfree hand to pull down her shortsand that she attempted to keep them onwith
one hand while using her other hand to hold onto the table. She said that she held onto the table so
that the Defendant could not slide her onto the floor. A.B. testified that she was unsuccessful in
keeping her shortsand panties on and that the Defendant pulled them downto her ankles. She stated
that the Defendant’ sfingernails were still long and that he stuck afinger inside her vagina, causing
her pain. A.B. said that the Defendant scooted her to the edge of the table while he stood in front
of her, and then he stuck hispenisall theway inside her, which hurt. A.B. testified that, prior to this
encounter, she did not know that men ejaculated, but when the Defendant removed his penis from
her vagina “white stuff” came out of his penis. Afterward, A.B. cleaned herself with toilet paper.
She stated that after each encounter with the Defendant she bled, but she was not menstruating.

A.B.testified that in August of 2003, after the Defendant and A.B.’ smother had married, she
and her family moved with the Defendant into athree bedroom house on Lunn Street, which isalso
in Marshall County. The Defendant and A.B.’ smother shared abedroom, while A.B. and her sister
each had aroom of their own. A.B. stated that, about one month after moving into the Lunn Street
house, A.B. waswatching acartoon called “Kim Possible” before anyone else had awakened. A.B.
was lying down on the right side of the couch, wearing a T-shirt, shorts, and panties, with her feet
on the center cushion. She testified that the Defendant entered the room, sat down on the |eft side
of the couch, and “yanked” her shorts and panties down to her ankles. The Defendant then inserted
a finger into A.B.’s vagina and “move[d]” it around, which caused A.B. pain. She told the
Defendant to stop, but she could not recall how he responded or if he responded at al. A.B. stated
that the Defendant penetrated her with his penis, but he did not put his penis“all theway in,” so it
did not hurt her as much asit had previoudly.

Afterward, the Defendant told A.B. not to tell anyone. A.B. said that she did not tell anyone
because she was scared of the Defendant. She also stated that she did not know if her mother would
have protected her if she had told her, and when her mother ultimately found out shedid not protect
her. A.B. testified that she did not see her mother for a couple of weeks after her mother was
notified of the alegations.

A.B. testified that, in December of 2003 or January of 2004 the Defendant’ s workplace was
closed for the Christmasholidays, and another incident occurred during thistimeperiod. A.B. stated
that she was asleep in her bed, wearing a T-shirt, panties, and shorts. She awoke to find the
Defendant in her bedroom rubbing her legs. Hethen pulled her shorts and pantiesdown to her knees
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and inserted his penisinto her vagina. A.B. told the Defendant to stop, which he did, but then told
A.B. not to tell anyone.

A .B. testified that, on Easter Sunday in 2004, she awoke before anyone elsein the home, and
she attempted to change the batteries on a karaoke machine in the livingroom. Shewas dressed in
aT-shirt, shorts, and panties. She did not have any batteries, so she went into the bedroom that her
mother and the Defendant shared to request batteriesfor the karaoke machine. The Defendant gave
A.B. new batteries, and shereturned to thelivingroom and began singing into themachine. A.B. had
recently broken her right ankle, which wasin a“boot,” and she was sitting on the arm of alove seat
whilesinging. After approximately five minutes, the Defendant emerged and began singing into the
karaoke machinetoo. Shortly thereafter, the Defendant | eft, and A.B. turned off the karaoke machine
and began watching televison. A.B. stated that, at this time, the Defendant reappeared and began
rubbing her legs. The Defendant then pulled A.B.’ s shorts and panties off of her left leg and down
to the boot on her right ankle. A.B. testified that the Defendant stuck his finger into her vaginaand
subsequently stuck his penis“all the way” in aswell. She stated that when the Defendant put his
penisinside of her, it hurt her. The Defendant told her to be quiet and not to tell anybody what had
happened. A.B. aso testified that, while living on Lunn Street, she had not had her period for a
couple of months, and the Defendant gave her two pregnancy tests.

A.B. said that, she never told her mother about any of the five incidents because she was
scared that her mother would not believe her and also because she was scared that the Defendant
would hurt her. Eventually, A.B. told some of her friends at school about the abuse and then
reported the abuse to school officials. A.B. admitted that the fact that the Defendant had recently
“grounded” her was the impetus for revealing the abuse. The Defendant grounded her because he
caught aboy, S.H., sneaking out of A.B.” swindow onemorning. A.B. said that she and her younger
sister had let S.H. in through the window on a couple of occasions and that nothing improper had
taken place between A.B. and SH. A.B. testified that being grounded made her angry at the
Defendant and that was why she reported the abuse.

Initially, A.B. shared theinformation with Carol Jean, adetective with the Lewisburg Police
Department, and JessicaMiller from the Department of Human Services. Detective Jean and Miller
took A.B. home and then to her grandmother’ s house.

On cross-examination, A.B. admitted that in 1999 she had not hesitated to report that her
aunt’ sboyfriend, Charlie, had molested her and her sister. She also acknowledged that Charlie had
not been prosecuted or arrested in connection with the alleged sexua assault. A.B. repeated that,
each time that she told the Defendant to stop, she used a normal speaking voice and did not yell or
scream. Shealso testified that she had argued with the Defendant about S.H. coming into the house
on previous occasions. Finaly, she acknowledged that about a month after her family moved into
the Defendant’s home on Bates Street she had told her mother that all of her friends had been
molested or raped.



On re-direct examination, A.B. maintained that her friends had in fact been molested and
raped. She also stated that she cried after each incident with the Defendant took place. A.B. said
that another reason she reported the rapes to the authorities was encouragement from a friend at
school who said that she had been raped inthe past. A.B. reiterated that she never had sex with S.H.
when hewasin her house.

Wayne Wesson, aspecial agent withthe Tennessee Bureau of Investigation (“TBI”), testified
that, on April 21, 2004, the District Attorney General’ s Officerequested that he assist the Lewisburg
Police Department with an investigation of the Defendant. He stated that later that day, he traveled
to Cosmolab, where A.B.’s mother, Stephanie White, worked to discuss the case with her. Miller
and Detective Jean accompanied Agent Wesson. After speaking with White, it wasagreedthat A.B.
would be removed from White's custody and would be placed in her grandmother’s home for her
protection.

Agent Wesson obtained permission from Stephanie White to search the family’ s home on
Lunn Street, and the agent and Detective Jean proceeded to search the property. Agent Wesson
entered the residencelooking for physical evidence of the crimes or evidence of apredisposition for
pedophilia. He requested a“Woods Light” from the hospital, which is a flourescent light used to
detect latent fluids on carpeting, furniture and other objects. Agent Wesson used the Woods Light
on the loveseat and found that there had been some kind of fluid spilled on the arm and on the
cushionsat some point. He aso used the WoodsLight on A.B.’sbed, but hedid not detect any fluid
onthebed. Agent Wesson stated that, if the sheets on the bed had been washed at some point after
human fluid had been on them, the Woods Light would probably not be able to detect the spill. In
order to determine if the fluid on the love seat was human fluid, and, subsequently, to determine
what kind of human fluid, Agent Wesson had to take the stained material to the crime laboratory.
To do so, heremoved the fabric from the arm of thelove seat with aknife, and he also took apillow,
apillow cover, and two cushion covers. The TBI’ s serology tests were not available until June and
did not revea the presence of semen on any of the material tested.

On April 22, 2004, Agent Wesson interviewed the Defendant. The Defendant stated that he
loved both of his step-daughters and wastrying to make their lives better. The Defendant said that
the girls often hugged him and kissed him on the cheek when he would do something nicefor them.
He aso told the agent that he had never physicaly punished either girl, although he had used
physical punishment as athreat on many occasions. The Defendant felt that A.B. may have made
her all egations because* she had boys on her mind,” and he said that she had been sneaking boysinto
thehouse. Healso said that A.B. may have been jealous of hisrelationshipwith A.B.”smother. The
Defendant asserted that he had never had sex with either of his step-daughters and that he did not
“look at them in a sexual way.”

Agent Wesson said that, in order to better gather information, he used the tactic of accusing
the Defendant of committing the crime. Hetold the Defendant that he believed that the Defendant
had raped A.B. and that he believed A.B. was telling the truth. Agent Wesson said that he was
“taken back” by how angry the Defendant became after being accused. At this point in the
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investigation, the TBI serology report had not yet come back negative, and Agent Wesson told the
Defendant that he had removed physical evidence from the Defendant’ s home that he felt would
incriminate the Defendant when it came back from the crime lab. The Defendant became very
agitated with Agent Wesson, which the agent felt was due to the fact that he had not asked the
Defendant how the Defendant’ s semen may have ended up on the arm and cushions of theloveseat.
Agent Wesson stated that the Defendant asserted that he had been watching an “[X]-rated movie”
and that he had masturbated and wiped the semen on the arm and cushions of the loveseat. Agent
Wesson then asked the Defendant if hewaswilling to consent to aDNA test. The Defendant agreed
to submit a blood sample, stating that he wanted to cooperate because he was not guilty of the
accusations.

Agent Wesson testified that the hospital was a couple of miles away from the courthouse,
where hisinterview with the Defendant was conducted, and that it was athree or four minute drive.
Agent Wesson and Detective Jean intended to have the Defendant follow them to the hospital, but
they could not locate the Defendant in the courthouse parking lot. They then decided to driveto the
hospital, assuming that the Defendant would be there as he had indicated that he would. However,
the Defendant was not there, and after roughly ten minutes of waiting for the Defendant to show up,
Agent Wesson and Detective Jean left to look for him. They did not locate the Defendant at his
residence and did not see him on thefreeway, so they drove back to the hospital but werestill unable
to locate him.

On the third day of the investigation, April 23, 2004, the victim was brought to Our Kids
Clinic, in Nashville, for an examination. After receiving theresultsof the examination, on April 27,
2004, Agent Wesson obtained an arrest warrant for the Defendant. On May 7, 2004, the arrest
warrant was served in Jackson, Tennessee.

On cross-examination, Agent Wesson said that the Defendant’ s statement at the courthouse
on April 21, 2004, indicated that, when A.B. had asked the Defendant for batteries for the karaoke
machine, the Defendant had asked White where the batteries were, which indicated that White was
awake at thetime. The agent also said that Stephanie White remembered hearing A.B. singing on
the karaoke machine. Agent Wesson acknowledged that he told the Defendant that sometimes
peoplewho commit these types of crimes need help, hoping that thiswould induce aconfession, but
he denied ever promising the Defendant any kind of special treatment or deal in exchange for a
confession. Agent Wesson testified that the Defendant did not confess despite his statement
regarding pedophiles needing help.

CynthiaBivens, who worksin the attendance and payroll department at Cosmol ab, testified
that both the Defendant and Stephanie White left work early on April 21, which was the day that
Agent Wesson interviewed White at work. She said that they worked for four hours and fifteen
minutes of their shift. Bivenssaid that neither of them gave any notice that they would be away, and
neither of them ever reported back for work. She also stated that neither of them came to pick up
their last paycheck.



On cross-examination, Bivensacknowl edged that at Cosmol ab empl oyeesmay take advances
on vacation time and that the money that the empl oyee owes the company for the advancement on
vacation days is taken out of future paychecks. She said that the Defendant had taken severd
vacation days prior to actually accruing them. Bivenstestified that the Defendant’ s final paycheck
was for $97.68 and that it was not enough to cover the vacation time he owed Cosmolab. Bivens
agreed that the Defendant owed Cosmolab hisentirefinal paycheck and someadditional undisclosed
amount. Sheadmitted that, had the Defendant come back to Cosmolab to pick up hisfinal paycheck,
Cosmolab would not haveissued the check because of the money the Defendant owed. On re-direct
examination, Bivens said that White also failed to pick up her final check, and White' sfinal check
was worth $156.60. On re-cross, Bivens acknowledged that White also owed Cosmolab some
money for an advancement on vacation time.

Holly Galleon, apediatric nurse practitioner at Our Kids Clinic, testified that she examined
A.B. on the third day of the investigation, April 23, 2004. She said that A.B. reported digital and
penile penetration of her vagina. Upon examining A.B.’s genitalia, Galleon observed atear at the
base of A.B.’s hymen, which indicated that there had been some type of penetrating injury to that
part of A.B.’sbody. Galleon stated that she had examined A.B. in 1999 at Our Kids Clinic, and that,
at that time, A.B.’s hymen was fully intact.

Detective Carol Jean, with the Lewisburg Police Department, testified that shewas contacted
by a counselor at Lewisburg Middle School about A.B.'s allegations. Detective Jean then
participated in the investigation of the allegations, beginning with an interview of A.B. and further
activities consistent with the testimony of TBI agent Wesson. Detective Jean testified that after the
Defendant failed to appear at the hospital following his statement to Agent Wesson, she eventually
was ableto |ocate the Defendant in Jackson, Tennessee, and she participated in hisarrest and return
to Lewisburg.

The Defendant testified that, at the time of trial, he was forty-three years old. He admitted
that in September of 1998 and February of 2002 he had been convicted of passing aworthless check.
The Defendant offered that hiswifewas alight slegper and that he could not get out of bed without
her waking her up. He stated that A.B. and her sister were not supposed to have friends over at the
house while their mother and the Defendant were at work, however, he had caught them allowing
two boysto sneak into the house one day as the Defendant was leaving the house. He said that the
boys admitted that they had snuck into the house on numerous occasions. The Defendant testified
that he grounded the girls for allowing these boys into the house, and he said that the girls did not
like being punished. He described hisrelationship with A.B. and her sister asanormal relationship
like“any father with their kids.” He said he was shocked to hear A.B. testify that she was scared of
him. Hesaid that he always spokewith and played with the girls, but when they had done something
wrong he punished them. He said he never “put a hand on them, never whipped them,” but he had
grounded them and taken their television privileges away.

The Defendant testified that he never wavered in asserting his innocence while being
interrogated by Agent Wesson. He also said that Agent Wesson told him that the agent knew that
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the Defendant had done what he was accused of and that if the Defendant confessed the Defendant
would get a“second chance.” The Defendant testified that Agent Wesson told him, “[&]ll | haveto
dois...talktotheD.A. and tell him whatever | want to tell him; he'll believeme.” The Defendant
stated that he told Agent Wesson that he wanted alawyer and tried to leave but that Agent Wesson
jumped out of his chair and said “you [can] go get . . . a lawyer once you give me your blood,”
referring to a DNA sample. The Defendant said that Agent Wesson “cornered” him, asif Agent
Wesson thought the Defendant was going to try to run away. The Defendant felt that the only way
for him get out of theinterrogation wasto tell Agent Wesson that he would agree to ablood test, so
hedid. The Defendant stated that he and White then drove to the hospital and waited therefor four
or five minutes, but they | eft because they did not trust Agent Wesson. The Defendant testified that,
because Wesson had told the Defendant that the Defendant could not speak to an attorney until he
aive Wesson asample of hisblood, he was afraid he was being “framed.” The Defendant said that
he did not want to submit to a blood sample until he had spoken with a lawyer so that he would
know what was happening with his DNA test.

The Defendant said that, after leaving the hospital, he and hiswifewent to Cosmolab to pick
up their paychecks, and everyone at Cosmolab knew about the alegations. Then they drove to
Fayetteville, Tennessee, because the Defendant knew an attorney in Fayetteville named Raymond
Fraey. The Defendant testified that he went to Fraley’s office but that Fraley was in court in
Lewisburg, so heleft amessage with Fraley’ s secretary about the nature of hislegal needs. Shortly
thereafter, Fraley contacted the Defendant and spoke with him about the case. Although Fraley said
he would take the case if the Defendant were arrested, the Defendant could not afford Fraley' sfee.

The Defendant testified that he and his wife went to Jackson, Tennessee, to try to sell what
he could “off of” his 1992 Chevrolet Suburban to obtain money to pay attorney fees. In addition,
the Defendant’ s sister lived in Jackson, and the Defendant believed that his sister might help him
financially. The Defendant testified that he and White only planned to stay in Jackson for acouple
of days, but they ended up staying and seeking work because they needed the money. Initialy, they
stayed with the Defendant’ s sister, then in amotel, but they decided it was more economical to rent
an efficiency apartment and stay for acouple of weeks. The Defendant testified that he and White
knew that White's mother had custody of A.B. and her sister, so they knew she would take care of
thegirls. Hesaid heand hiswife aways planned on returning to Lewisburg after acouple of weeks
of work. The Defendant stated that he called numerousfamily members and told them whereheand
White were staying. On May 7, he was arrested in the apartment they had rented in Jackson.

The Defendant testified that, upon being brought back to Lewisburg, he submitted to a
voluntary DNA test. The Defendant said that, at the timethat he gave the DNA sample, no one had
informed him that the TBI tests on the loveseat fabric had come back negative for human fluids. He
testified that nothing improper between A.B. and him ever took place.

On cross-examination, the Defendant agreed that the TBI tests were not available until June
9, 2004, and the Defendant gave his DNA sample on May 10th or 11th, thus, the State did not yet
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know whether there was human fluid on the loveseat fabric when the Defendant submitted hisDNA
sample. He agreed that, in spite of the fact that Agent Wesson had not placed the Defendant under
arrest, the agent had read the Defendant his rights and had the Defendant read and sign awaiver of
rights form. The Defendant acknowledged that he understood the rights that Agent Wesson had
articulated. The Defendant testified that, although the interrogation took placein the courthouse, a
public building, Agent Wesson raised his voice when he accused the Defendant of being guilty of
the accusations leveled against him. The Defendant denied raising his voice in response to Agent
Wesson.

The Defendant reiterated that he told Agent Wesson that he wanted an attorney and said that
Detective Jean and Miller were present in the room when he made hisrequest. The Defendant aso
acknowledged that neither he nor White actually worked while they were in Jackson, and the
Suburban did not have any for sale sign on it when the Defendant was arrested. The Defendant
stated that there was no for sal e sign on the Suburban because he took the sign off of the car at night.
TheDefendant denied telling Agent Wesson that he had watched pornographi c movies, masturbated,
and wiped his semen on the loveseat. The Defendant said that he was “shocked” to hear Agent
Wesson' s testimony regarding this occurrence.

Agent Wesson was recalled and stated that the Defendant had never requested an attorney
and that the Defendant had never indicated that he wished to stop speaking with Agent Wesson. The
agent repeated that he never raised his voice with the Defendant but that the Defendant raised his
voice with Agent Wesson. The agent said that he was startled by how aggressive the Defendant
became and that hefelt that the Defendant might become physically aggressive. Agent Wesson aso
repeated that the Defendant had told him specifically that the Defendant had watched an “[X]-rated”
movie on the loveseat, masturbated, and wiped his semen on the armrest.

Jessica Miller, who is employed with the Department of Children’s Services, testified that
she never heard Agent Wesson raise hisvoice. She stated that shewasin theinterrogation room for
the first ten minutes of the interrogation, and she spent the remainder of the interrogation roughly
two feet from the room with afrosted-glass door between her and the interrogation room. She said
the Defendant was not screaming but that he was “hollering . . . . very, very loud[ly].”

1. Analysis

On appedl, the Defendant assertsthat: (1) insufficient evidence was presented to support his
convictions; and (2) the sentence imposed was excessive and contrary to law.

A. Sufficiency of the Evidence
The Defendant alleges that there is insufficient evidence in the record to support his rape
convictions, stating that the only proof presented in this case was the testimony of thevictim, A.B.

The State countersthat the evidence presented regarding each count was sufficient for arational trier
of fact to find the essential elements of rape beyond a reasonable doulbt.
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When an accused challenges the sufficiency of the evidence, this Court’ s standard of review
iswhether, after considering“theevidenceinthelight most favorableto the prosecution, any rational
trier of fact could have found the essentia elements of the crime beyond a reasonable doubt.”
Jackson v. Virginia, 443 U.S. 307, 319 (1979); seeaso Tenn. R. App. P. 13(e); State v. Goodwin,
143S.W.3d 771, 775 (Tenn. 2004). Thisruleappliesto findingsof guilt based upon direct evidence,
circumstantial evidence, or a combination of both direct and circumstantial evidence. State v.
Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-eva uate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact from theevidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, and al factual
issues raised by the evidence are resolved by the trier of fact. Statev. Bland, 958 S.W.2d 651, 659
(Tenn. 1997). This Court must afford the State of Tennessee the strongest legitimate view of the
evidence contained in the record, aswell asall reasonabl e inferences which may be drawn from the
evidence. Goodwin, 143 S.W.3d at 775. Becauseaverdict of guilt against adefendant removesthe
presumption of innocence and rai ses a presumption of guilt, the convicted criminal defendant bears
the burden of showing that theevidencewaslegally insufficient to sustain aguilty verdict. See State
v. Carruthers, 35 SW.3d 516, 557-58 (Tenn. 2000).

Tennessee Code Annotated section 39-13-503(@) (2003), in pertinent part, defines rape as:

unlawful sexual penetration of a victim by the defendant or of the defendant by a
victim accompanied by any of the following circumstances: (1) Force or coercionis
used to accomplish the act; (2) The sexual penetration is accomplished without the
consent of the victim and the defendant knows or has reason to know at the time of
the penetration that the victim did not consent . . . .

Sexual penetration is defined as “ sexual intercourse, cunnilingus, fellatio, anal intercourse, or any
other intrusion, however dlight, of any part of aperson’sbody or of any object into the genital or anal
openings of thevictim’s, the defendant’s, or any other person’ s body, but emission of semen is not
required.” Tenn. Code Ann. 8§ 39-13-501(7) (2003).

We begin our analysis by noting that it is well-settled law in Tennessee that “the testimony
of avictim, by itself, is sufficient to support a conviction.” State v. Strickland, 885 S.w.2d 85, 87
(Tenn. Crim. App. 1993); Statev. Williams, 623 S.W.2d 118, 120 (Tenn. Crim. App. 1981). Inthe
case at issue, the evidence of rape consisted amost entirely of testimony by the victim, A.B. She
described five separate incidents of sexual penetration that took place with the Defendant in
sufficient detail, and, when looked at in the light most favorable to the prosecution, her testimony
establishes the essential elements of the crime beyond a reasonable doubt. Specificaly, A.B.’s
testimony alleged that she suffered forcible digital and penile penetration by the Defendant during
five separate encounters, all of which caused her great pain and distress. She stated that the
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Defendant covered her mouth to keep her from yelling, told her that no onewould believe her if she
cameforward about the rapes, and told her that doing so would break apart her family. Additionally,
A.B. stated that she was forced to douche after the first incident, that she bled as aresult of being
raped, and that the Defendant ejacul ated during at |east one of the encounters. 1t should be observed
that violent opposition to an unlawful sexual advance is not necessary to establish rape, thus,
although the Defendant maintainsthat the victim should havesaid “no” louder, therelativeintensity
of thevictim’s protest isimmaterial. See Tenn. Code Ann. 8 39-13-503(a). Thetestimony of A.B.
was arguably corroborated in part by the testimony of Ms. Galleon of Our Kids Clinic, who opined
that A.B.” shymenwasintact in 1999 and had been torn by apenetrating injury upon being examined
on April 23, 2004.

During the sentencing hearing, thetrial court noted that A.B. “wasavery persuasive witness.
Shewastelling usthetruth during [the] trial. | have absolutely no doubt about it.” Asstated above,
guestions of witness credibility and weight and value of evidence are to be determined by the trier
of fact, and in this case A.B.’s testimony, as highlighted by the trial court, was credible. The
Defendant is not entitled to relief on thisissue.

B. Sentencing

TheDefendant next assertsthat hissentenceisexcessiveand contrary tolaw. Hespecifically
contends that the trial court erred when it imposed a sentence of eleven years on each count of rape
and then ordered that the sentences run consecutively. The State maintains that the Defendant’s
fifty-five year sentence was proper.

When a defendant challenges the length and manner of service of a sentence, it is the duty
of this court to conduct ade novo review on the record with a presumption that “the determinations
made by the court from which the appeal is taken are correct.” Tenn. Code Ann. § 40-35-401(d)
(2003). This presumption is*“‘conditioned upon the affirmative showing in the record that the trial
court considered the sentencing principlesand all relevant factsand circumstances.’” Statev. Ross,
49 S\W.3d 833, 847 (Tenn. 2001) (quoting Statev. Pettus, 986 S.W.2d 540, 543 (Tenn. 1999)); see
also Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991). The presumption doesnot apply tothelegal
conclusionsreached by thetrial court in sentencing adefendant or to the determinations made by the
trial court that are predicated upon uncontroverted facts. Statev. Dean, 76 SW.3d 352, 377 (Tenn.
Crim. App. 2001); State v. Butler, 900 SW.2d 305, 311 (Tenn. Crim. App. 1994); State v. Smith,
891 S.\W.2d 922, 929 (Tenn. Crim. App. 1994). Becauseour review of therecordinthiscasereveals
that thetrial court considered the sentencing principlesand al relevant facts and circumstances, the
aforementioned “presumption of correctness’ is applicable.

In conducting a de novo review of a sentence, we must consider: () any evidence received
at thetrial and/or sentencing hearing; (b) the pre-sentencereport; © the principles of sentencing; (d)
the arguments of counsel relative to sentencing alternatives; (€) the nature and characteristics of the
offense; (f) any mitigating or enhancement factors; (g) any statements made by the defendant on his
or her own behadf; and (h) the defendant’s potential or lack of potential for rehabilitation or
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treatment. Tenn. Code Ann. § 40-35-210 (2003); Statev. Taylor, 63 S.W.3d 400, 411 (Tenn. Crim.
App. 2001). The party challenging a sentence imposed by the trial court has the burden of
establishing that the sentence is erroneous. Tenn. Code Ann. 8§ 40-35-401 (2003), Sentencing
Comm’'n Cmts. So long as the sentencing court followed the appropriate statutory procedure and
imposed a lawful sentence after giving due consideration and proper weight to the factors and
principlesunder law, and so long asthe sentencing court’ sfindingsof facts areadequately supported
by the record, then this Court may not modify the sentence, even if actually preferring a different
result. Goodwin, 143 SW.3d at 783 (citing Statev. Pike, 978 S.W.2d 904, 926-27 (Tenn. 1998)).

Tennessee Code Annotated section 40-35-103(1) (2003) states that:

Sentences involving confinement should be based on the following considerations:
(A) Confinement is necessary to protect society by restraining a defendant who has
along history of criminal conduct;

(B) Confinement is necessary to avoid depreciating the seriousness of the offense or
confinement is particularly suited to provide an effective deterrence to otherslikely
to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or recently been
applied unsuccessfully to the defendant . . . .

Additionally, “The potential or lack of potential for the rehabilitation or treatment of the defendant
should be considered in determining the sentence alternative or length of aterm to be imposed.”
Tenn. Code Ann. 840-35-103(5). Thetrial court may consider enhancement and mitigating factors
when determining a defendant’s sentence. See Tenn. Code Ann. 88 40-35-113, -114 (2003).

1. Enhancement Factors

The Defendant contendsthat thetrial court erred in applying and weighing the enhancement
factors used to arrive at a sentence of eleven years for each conviction. Thefirst factor applied by
the trial court was enhancement factor number two, which alows the tria court to adjust a
defendant’ s sentence if, “ The defendant has a previous history of crimina convictions or criminal
behavior in addition to those necessary to establish the appropriate range . . . .” Tenn. Code Ann.
840-35-114(2). Thetrial court stated:

We do have factor number 2 which is the previous history of crimina convictions.
These are not[,] to say the least[,] the most serious convictions but there are some
present. Therearein 2001, 2000, and 1998 [a] total of six PWC convictiong[,] and
in 2000 we have an assault and then there was no driver[’s] licensein ‘95. | don’t
givetheno driver[’s] license any weight.
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Thetrial court made an affirmative showing in therecord that it considered the sentencing principles
and appropriatefactsand circumstances. Weconcludethat thetrial court properly applied Tennessee
Code Annotated section 40-35-114(2) when it enhanced the Defendant’ s sentence.

TheDefendant al so challengesthetrial court’ suse of enhancement factor number five, which
allowsfor agreater sentenceif the “victim of the offense was particularly vulnerable because of age
or physical or mental disability.” Tenn. Code Ann. § 40-35-114(5). The Defendant asserts that the
victim was not particularly vulnerable, while the State maintains that the victim’ s need for resource
classes qualifies her as especialy vulnerable.

A victim’ syouth does not necessarily equate with vulnerability. Statev. Poole, 945 SW.2d
93, 96 (Tenn. 1997); Statev. Adams, 864 S.W.2d 31, 35 (Tenn. 1993) superseded, in part, by statute
1995 Tenn. Pub. Acts Ch. 302 (S.B. 1758), asrecognized in State v. Jackson, 60 S.\W.3d 738, 741-
42 (Tenn. 2001). The Stateisrequired to proffer evidencein addition to thevictim’ sageto establish
particular vulnerability; however, that evidence “need not be extensive.” Poole 945 S.W.2d at 97.
Also, a court may consider the natura vulnerabilities attendant to the extreme ends of the aging
spectrum by giving “additional weight . . . to the age of the victim in those cases where avictimis
extremely youngor old.” Id.;see Statev. Lewis, 44 SW.3d 501, 505 (Tenn. 2001). The Legislature
has determined that a sentence may be enhanced if “a victim of the offense was particularly
vulnerable because of age or physical or mental disability . ...” Tenn. Code Ann. § 40-35-114(5).
In Adams, the Tennessee Supreme Court provided aframework for application of this factor:

[T]he vulnerability enhancement relates more to the natural physical and mental
l[imitations of the victim than merely to the victim’sage. . . . The factor can be used

. . If the circumstances show that the victim, because of his age or physical or
mental condition was in fact “particularly vulnerable,” i.e., incapable of resisting,
summoning help, or testifying against the perpetrator.

Adams, 864 SW.2d at 35. Although it is not difficult to imagine cases in which the victim’s age,
whether very young or very old, may seem to equate with vulnerability, the Adams Court chose not
to presume such a conclusion in any case. ld. Moreover, because Tennessee Code Annotated
section 40-35-114(5) does not speak to specific ages, but rather to vulnerability, our Supreme Court
could not create a bright-line rule. Thus, the Court concluded that, “ The State bears the burden of
proving thevictim'’ slimitations rendering him or her particularly vulnerable.” Adams, 864 S.W.2d
at 35; see also State v. Hayes, 899 SW.2d 175, 185 (Tenn. Crim. App. 1995).

Whether a victim is “particularly vulnerable” for purposes of Tennessee Code Annotated
section 40-35-114(5) is “afactual issue to be resolved by the trier of fact on a case by case basis.”
Poole, 945 SW.2d at 96; Adams, 864 S.W.2d at 35.

In the case at issue, the trial court applied this factor stating:
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Thefactor . . . to which | give the greatest weight . . . isfactor number 5. Thiswas
avulnerablevictim not only by reason of her age but also by reason of her intellectual
limitations. She was in resource. You could tell from her testimony that she was
perhaps not the sharpest knifein thedrawer. But she certainly wasavery persuasive
witness. She was telling us the truth during that trial. | have absolutely no doubt
about it. She was a vulnerable victim and he took advantage of her. That is not
necessary to be the only offense, therefore | am giving it considerable weight.

A victim’'s age or physical condition might make the victim “vulnerable” in a general sense. That
particular vulnerability, however, may play no part in the crime. A vulnerability that is wholly
irrelevant to the crimeisnot “appropriatefor the offense”’ asrequired by Tennessee Code Annotated
section 40-35-114. See, e.g., Butler, 900 SW.2d 305, 313 (Tenn. Crim. App. 1994) (holding
advanced age of victim irrelevant when “weight lifter, football player, or any other person, male or
femal e, who possessed adequate strength to resist acrimeagai nst the person” would have been killed
by a defendant’ s reflex gunshot from a distance); State v. Sedls, 735 S\W.2d 849, 853-54 (Tenn.
Crim. App. 1987) (holding advanced age of victimsirrelevant when crimewastheft fromvictims's
mailboxesand criminal shad no contact with victimsthemsel ves; crimewoul d have been no different
had victims been “robust athletes’).

In the present case, we apply an analogous line of reasoning in determining whether the
victim’'sintelligence or learning disabilities played arolein facilitating the crime. In Statev. Clabo
905 S.W.2d 197, 206 (Tenn. Crim. App. 1995), this Court held that the fact that the victim suffered
fromalearning disability would allow thetrial court to apply Tennessee Code Annotated section 40-
35-114(5) to enhance the defendant’s sentence. However, in our view, the mere fact that a youth
suffers from a learning disability or is enrolled in resource classes does not make the victim
especially vulnerable per se without a sufficient articulation in the record of the facts which support
afinding that such a“vulnerability” is relevant to the crime. A learning disability or moderately
below average level of cognitive reasoning does not necessarily fetter a child in the way the
Tennessee Supreme Court described in Poole. Poole, 945 SW.2d at 96. Again, in order to apply
Tennessee Code Annotated section 40-35-114(5), the victim must be incapable of resisting,
summoning help, or testifying against the perpetrator because of the victim’'s age or physical or
mental condition. Adams, 864 S.W.2d at 35.

In the case at hand, the trial court stated that the victim was in resource classes and “was
perhaps not the sharpest knife in the drawer” but went on to state that “she certainly was a very
persuasive witness.” A.B. was thirteen years old when the first two incidents took place and was
fourteen years old when the fina threeincidentstook place. Assuch, her age alone cannot be used
to justify an enhanced sentence under Tennessee Code Annotated section 40-35-114(5). Thereis
nothing in the record to indicate that the victim was in resource classes due to a physical disability
that would keep her from resisting, summoning help, or testifying. Likewisethereisnothinginthe
record toindicatethat shewasin resource classesdueto an extremely low level of intelligencewhich
could makeit difficult for her to resist, summon help, or testify in court. To the contrary, A.B. was
thoughtful and articulate with her responses, considering the traumatic nature of the incidents she
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was being asked to recall. To find that she was particularly vulnerable due to her age and below
average levd of intelligence without finding factsin the record to support the assertion contravenes
the legidlature's intent as articulated in Adams. Therefore, in our view, the trial court erred in
applying Tennessee Code Annotated section 40-35-114(5) as an enhancement factor in this case.

TheDefendant al so contendsthat the court erred when it applied enhancement factor number
nine, that “[t]he defendant has a previous history of unwillingnessto comply with the conditions of
asentence involving release in the community.” Tenn. Code Ann. 8§ 40-35-114(9). The Defendant
says that this factor was improperly applied because the offenses he was on probation for were
minor. Thetria court articulated its reasons for applying factor number nine, stating:

Factor number 91 do find to be present and that isunwillingnessto cooperate
with theterms of releaseinto the public. | direct your attention to the two probation
violationsthat are at the bottom of [p]age 18 that have been discussed by Ms. Ladner.
Oneisviolation of probation on which he was placed by the Maury County General
Sessions [CJourt. The second is 2002 and 2001 he was placed on - - heviolatesthe
terms of his probation and which he had been placed by the Lawrence County
Generd Sessions[CJourt. Thereisaprevious history of unwillingnessto cooperate
with terms of release into the public.

The Defendant contends that the trial court placed too much weight on this factor because
the offenses for which he was on probation were minor offenses. However, our reading of
Tennessee Code Annotated section 40-35-114(9) does not reveal any accounting for the nature of
the offense behind aprobation violation. The fact that probation may have been prescribed for less
serious offensesis not at issue. The matter at hand is the Defendant’s previous unwillingness to
comply with the terms of atria court’s sentence. Accordingly, we find that the Defendant has not
met his burden of proof in establishing that the trial court improperly applied this factor, and the
Defendant is not entitled to relief on thisissue.

The final factor that the Defendant asserts was improperly applied is that, “ The defendant
abused aposition of publicor privatetrust....” Tenn. Code Ann. 8 40-35-114(16). The Defendant
assertsthat because he was not the victim’ sfather, the court improperly applied thisfactor. Thetrial
court stated that:

| find aso that factor number 16 in the statute is present. He did abuse a
privatetrust. Hewasthe step-parent of thisvictim. Almost from the day he moved
in, according to the evidencewe heard at trial, he began to abusethat position. There
were times when he was the only adult with the child. There were times when the
mother wasin the house and was asl eep or was otherwise preoccupied. But certainly
hewasthe adult responsiblefor thechild at [the] timeand heabused that privatetrust
repeatedly.
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On appeal, the Defendant arguesthat he was not the Defendant’ sfather and that thevictim’'s
mother wasresponsiblefor her, thus, factor number sixteen doesnot apply. Wedisagree. Although
it istrue that the Defendant was not the victim’ s father, he was the victim'’s stepfather, and he was
responsible for her care. Asthetria court noted, the Defendant was often home alone with A.B.,
and at other points he was responsible for A.B.’s care when A.B.’s mother was unavailable. The
Tennessee Supreme Court held that adefendant’ sstatus as* live-in boyfriend” was sufficient to find
an abuse of private trust and thus the application of Tennessee Code Annotated section 40-35-
114(16). Adams, 864 SW.2d at 34. The Defendant does not cite to any contrary authority and is
not entitled to relief on thisissue.

Although the record does not provide a sufficient factual basis for applying enhancement
factor number five, we agree with the trial court’simposition of an enhanced sentence based upon
the other three factors applied and the finding by the trial court that no mitigating factors are
applicable. Accordingly, we conclude that there were ample grounds for the court to enhance the
Defendant’ s sentence, and we affirm the Defendant’ s sentence of eleven years on each count of rape.

2. Consecutive Sentencing

The Defendant assertsthat thetrial court erred when it ordered the Defendant’ s sentencesto
run consecutively. The State maintains that the tria court adequately articulated the facts that
supported consecutive sentencing and that ordering the sentences to run consecutively was within
the trial court’sdiscretion. We agree with the State.

Consecutive sentencingisgoverned by Tennessee Code Annotated section 40-35-115 (2003),
which states in pertinent part:

The court may order sentences to run consecutively if the court finds by a
preponderance of the evidence that: . . . . The defendant is convicted of two (2) or
more statutory offensesinvolving sexual abuse of aminor with consideration of the
aggravating circumstances arising from the relationship between the defendant and
victim or victims, thetime span of defendant’ s undetected sexual activity, the nature
and scope of the sexua acts and the extent of the residual, physical and mental
damageto thevictimor victims. . . .

The trial court has discretion to order consecutive sentencing if it finds that one or more of the
required statutory criteria exist. State v. Black, 924 SW.2d 912, 917 (Tenn. Crim. App. 1995).
However, in Statev. Taylor, 739 SW.2d 227, 230 (Tenn. 1987), the Tennessee Supreme Court set
out factors to be considered prior to imposition of a consecutive sentence and warned against
imposing consecutive sentences where the length of the sentence was not related to the severity of
the offense:

Trial courts should weigh the aggravating circumstances arising from the
relationship between defendant and the victim or victims, the age of the victim or
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victims, thetime span of defendant’ sundetected sexual activity, the nature and scope
of the sexual acts and the extent of the residual physical and mental damage to the
victim or victims and determine the appropriate use of consecutive sentencing
accordingly, bearing in mind the general objectives set forthin Gray. Obviously, no
rigid formulafor application to such caseswould be appropriate, but we caution that
consecutive sentences should not routinely be imposed in sexual abuse cases, or in
other cases, and that the aggregate maximum of consecutive terms must be
reasonably related to the severity of the offensesinvolved. See ABA Standards for
Criminal Justice, Second Edition § 18-4.5.

Inthecaseat issue, thetrial court noted that Tennessee Code Annotated section 40-35-115(d)
creates a presumption in favor of concurrent sentencing, but stated that this presumption can be
overcome saying:

Factor numbers which would create exceptions to that presumption or would
overcomethat presumption | find certainly that factor 5ispresent. Therewere more
than two sexual abusesto thischild that occurred. They happened over an extended
period of time. Thisisnot asituation in which all of these occurred on one day or
aweekend[,] but rather this poor child endured thisfor aperiod of months. | do find
that the presumption is overcome to this extent.

We agree with the trial court’s finding that Tennessee Code Annotated section 40-35-
115(b)(5) applies to the case under submission, and we note that upon imposing consecutive
sentences, the trial court made the following finding:

Let me discuss a couple of reasons | don’t think we havereally talked much
about the psycho-sexual evaluation but | do note that Dr. Lancaster found him to be
amoderate to high risk for sexual recidivism. He found moderate psychopathy, if |
am saying that correctly. Thereasonthat | believethat he would continueto do this,
and there is no potentia for rehabilitation, he would re-offend if released into the
public, isthefact hedid thisto thisgirl over an extended period of time. Not just one
occasion. Hedidn’t just get drunk on one occasion and do thisto her. Hediditin
a very calculated way over a period of months. | am completely convinced that
whatever day, if and when he gets out of the penitentiary, hewill set about to do this
again. | think heisavery strong risk to repeat.

In our view, thetrial court found, based upon the foregoing, that the aggregate maximum of

consecutive termsin this case was reasonably related to the severity of the offensesinvolved. We
will not disturb that finding.
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I11. Conclusion

In accordance with the foregoing reasoning and authorities, the judgments of the trial court
are affirmed.

ROBERT W. WEDEMEY ER, JUDGE
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