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ThePetitioner, Janalee Wil son, appeal sas of right from thejudgment of the M adison County Circuit
Court denying her petition for post-conviction relief. On appeal, the Defendant argues that she
received the ineffective assistance of counsel and that her constitutional rights were violated by the
involvement of the federal prosecutor in the state proceedings. After review of therecord, asto the
ineffectiveassistanceof counsel claim, the Petitioner’ sbrief fail sto set forth any specific contentions
in support of the issue and, therefore, the issue is waived. As to her chalenge to the federa
prosecutor’ sinvolvement, thisissueiswaived dueto the Petitioner’ sfailureto raiseit in her direct
appea and, additionally, the argument iswithout merit. Accordingly, weaffirm the judgment of the
trial court denying post-conviction relief.
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OPINION
Factual Background

On May 30, 2002, a Madison County jury convicted the Petitioner of first degree
premeditated murder, and she was sentenced to life in prison with the possibility of parole. The
Petitioner’s conviction was affirmed on direct appeal. See State v. Janalee Annette Wilson, 164
S.W.3d 355 (Tenn. Crim. App. 2003). Our supreme court denied permission to appeal on March
8, 2004.




On March 3, 2005, the Petitioner filed apetition for post-conviction relief, alleging (1) that
she received the ineffective assistance of counsel, (2) that the conviction was based on aviolation
of the protection against double jeopardy, (3) that the evidence was insufficient to support the
conviction, and (4) “aso those claims from [the direct] appeal . . ..” The Petitioner argued that
counsel was ineffective based upon the following allegations:

[C]ounsel should have objected to the federal prosecutioner [sic] being able
to co-prosecute the state charges as well. Counsel should not have agreed to let
prosecution use certain testimony where this testimony was prejudiced to her in the
fact the prosecution cut off the statements made on stand once their wanted answer
cameout. Counsel should haveinvestigated further medical routesto explain reason
why petitioner wasinnocent of murder. Counsel should have objected to prosecution
comments at trial.

Thetrial court appointed counsel for the Petitioner and, thereafter, an amended petition was
filed. Inthe amended petition, the Petitioner argued (1) ineffective assistance of counsdl, (2) that
she was denied her rights to due process and equal protection “ by allowing the Federal prosecutor
to participate in the state court proceedings],]” and (3) sufficiency of the evidence. Asgroundsfor
her ineffective assistance of counsel claim, the Petitioner contended that Trial Counsel failed to seek
the appointment of amedical expert to investigate the circumstances of thevictim’ sdeath, failed to
meet with her asufficient number of timesin order to keep her informed of the developmentsin her
case and discuss trial strategy, and failed to secure a copy of the transcript of the federal trial.

Anevidentiary hearing was held on July 13, 2005, and thetrial court denied relief by written
order on July 20, 2005. Thetrial court concluded that the Petitioner’ s challengeto theissuesraised
on direct appea was waived because those issues had been previously determined. Moreover, the
trial court concluded that “issues touching sufficiency of the evidence are improper in post-
conviction proceedings.” Thetria court then found that the Petitioner’ s ineffective assistance of
counsel claim waswithout merit. Regarding theissue of the involvement of the federa prosecutor,
the trial court determined that the issue was waived for failure to raise it on direct appeal and,
aternatively, that the issue was without merit. Thistimely appealed followed.

ANALYSIS

On appeal, the Petitioner raisestwo issuesfor our review: (1) “Whether or not the Petitioner
received the effective assistance of counsel in her trial for the conviction which isthe subject of this
appedl[,]” and (2) “Whether or not the participation of aspecial prosecutor intheorigina trial of this
matter violated the [Petitioner’s] rights to equal protection and due process of law.” To sustain a
petition for post-conviction relief, apetitioner must prove hisor her factual allegations by clear and
convincing evidence at an evidentiary hearing. See Tenn. Code Ann. § 40-30-110(f); Momon v.
State, 18 SW.3d 152, 156 (Tenn. 1999). Upon review, this Court will not re-weigh or re-evaluate
the evidence below; all questions concerning the credibility of witnesses, the weight and valueto be
given their testimony, and the factual issues raised by the evidence are to be resolved by the trial
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judge, not the appellate courts. See Momon, 18 SW.3d at 156; Henley v. State, 960 S.W.2d 572,
578-79 (Tenn. 1997). Thetrial judge sfindings of fact on a petition for post-conviction relief are
afforded theweight of ajury verdict and are conclusive on appea unlessthe evidence preponderates
against those findings. See Momon, 18 SW.3d at 156; Henley, 960 S.\W.2d at 578.

|. Ineffective Assistance

To succeed in a challenge for ineffective assistance of counsel, the Petitioner must
demonstratethat counsel’ srepresentation fell bel ow therange of competence demanded of attorneys
in criminal cases. Baxter v. Rose, 523 S\W.2d 930, 936 (Tenn. 1975). Under Strickland v.
Washington, 466 U.S. 668, 687 (1984), the Petitioner must establish (1) deficient representation, and
(2) prejudiceresulting from thedeficiency. A trial court’ sdetermination of anineffective assistance
of counsel claim presents a mixed question of law and fact on appeal. Fieldsv. State, 40 SW.3d
450, 458 (Tenn. 2001). This Court reviews the trial court’s findings of fact with regard to the
effectiveness of counsel under a de novo standard, accompanied with a presumption that those
findings are correct unless the preponderance of the evidence is otherwise. 1d. “However, atrid
court’s conclusions of law—such as whether counsel’ s performance was deficient or whether that
deficiency was prejudicia—are reviewed under a purely de novo standard, with no presumption of
correctness given to thetrial court’s conclusions.” Id.

In the Petitioner’ s brief, she provides two paragraphs reciting the general law on ineffective
assistance of counsel and thisCourt’ sstandard of review. Thereafter, she statesher argument onthe
effectiveness of counsel as it specifically relates to her case. This argument in its entirety is as
follows:

The Petitioner has raised many specific instances in her pro se petition for
post conviction relief and her amended petition for post conviction relief where she
alegesthat trial counsel wasineffective. Counsel respectfully submitsthat some of
these issues were heard and determined on the Petitioner’s direct appea of her
conviction. (T.I—15-16). However, there remain other specific instancesthat were
raised at the hearing on the petition and which should be considered by this
Honorable Court. It may be that any one of the alleged instances of ineffective
assistance of counsal might not be sufficient to sustain the Petitioner’s request for
relief, but when considered as awholein light of al the facts and circumstances of
this case the Petitioner may well be entitled to relief.

ThePetitioner respectfully submitsthat thisHonorable Court should view her

alegations in light of the totality of circumstances of this case and enter an order
sustaining her Petition and setting aside her conviction.

The State argues that the Petitioner’ s argument is “completely insufficient.” We agree.



The Petitioner made no specific claims of the ineffective assistance of counsel in her brief
but merely referenced her pro se and amended petitions and “other specific instances raised at the
hearing . ...” Within the petitions, the Petitioner raised multiple allegations of ineffectiveness. In
addition to the issues raised in the petitions, the Petitioner raised several additional ineffective
assistance issues during her testimony at the evidentiary hearing. The trial court addressed six
ineffectiveassistanceallegationsinitsorder denying relief. Moreover, wenotethat, after reviewing
thetranscript in correlation with the Petitioner’ sone citation to therecord, thiscitation isambiguous
at best and provides no assistance in discerning her ineffective assistance of counsel claim.

First, Tennessee Code Annotated section 40-30-106 provides, “ The petition must contain a
clear and specific statement of al grounds upon which relief is sought, including full disclosure of
thefactual basisof thosegrounds.” Tenn. Code Ann. § 40-30-106(d). “Amendmentsto the petition
shall conform substantially to the form for original petitions, except that matters alleged in the
original petition need not be repeated.” 1d. § 40-30-104(g). Therefore, regarding the additional
issues raised by the Petitioner at the hearing and not addressed in her petitions or by thetrial court
in its order denying relief, we agree with the State that the Petitioner has waived these issues by
failing to raise them in her original or amended petition.

Second, Rule 27 of the Tennessee Rules of Appellate Procedure providesin relevant part as
follows:

The brief of the appellant shall contain . . . [aln argument, which may be
preceded by a summary of argument, setting forth the contentions of the appellant
with respect to the issues presented, and the reasons therefor, including the reasons
why the contentions require appellate relief, with citations to the authorities and
appropriate references to the record (which may be quoted verbatim) relied on.

Tenn. R. App. P. 27(a)(7); seealso Harvey v. State, 749 SW.2d 478, 479 (Tenn. Crim. App. 1987).
“Issueswhich are not supported by argument, citation to authorities, or appropriate referencesto the
record will be treated as waived in this court.” Tenn. Ct. Crim. App. R. 10(b).

The “Tennessee Rules of Appellate Procedure do not contemplate that an appellant may
submit one blanket issue as to the correctness of ajudgment and thereby open the door to argument
upon various issues which might affect the correctness of the judgment.” Quentin Lewisv. State,
No. W2000-01773-CCA-R3-PC, 2001 WL 1011474, at *1 (Tenn. Crim. App., Jackson, Aug. 21,
2001); seealso Lesson v. Chernau, 734 S.W.2d 634, 637 (Tenn. Ct. App. 1987). The Statecorrectly
points out that, “[w]ithout an argument as to which claim(s) she now seeks to rely upon, the State
cannot know what issuesto address on the merits.” Moreover, the Petitioner does not provide this
Court with any explanation asto how her alleged claims of ineffective assistance of counsel (1) were
in fact deficient, or (2) how, but for these deficiencies, there was a reasonabl e probability that the
jury’ s verdict would have been different.




In sum, the Petitioner has failed to comply with Rule 27, Tennessee Rules of Appellate
Procedure, which requires that she “[set] forth the contentions . . . with respect to the issues
presented, and the reasons therefor,” as to why appellate relief is required. Tenn. R. App. P.
27(a)(7). Furthermore, the Petitioner admitsthat “ some of these issues were heard and determined
on the Petitioner’ sdirect appea” and that “any one of the alleged instances of ineffective assistance
of counsel might not be sufficient to sustain the Petitioner’ srequest for relief .. ..” Weare unable
to review thisissue on the merits and conclude that the Petitioner’ s claim of ineffective assistance
of counsdl iswaived.

II. Federal Prosecutor

Next, the Petitioner arguesthat participation of thefedera prosecutor in her statemurder trial
violated her constitutional guarantees of equal protection and due process. Therecord reveasthat,
prior to the state proceedings, the Petitioner was convicted in federal court for mail fraud, wirefraud,
and money laundering. See United States v. Wilson, 345 F.3d 447 (6th Cir. 2003). The federal
prosecution was based upon the same underlying facts, seeid. at 449, and the federa prosecutor
involved was employed to assist in the state prosecution for murder. On March 26, 2002, Trial
Counsel filed a motion seeking to disqualify the special prosecutor, arguing that the federal
prosecutor’ sinvolvement in the statetrial violated the doctrine of dual sovereignty. Thetrial court
denied the motion, and thisissue was not raised on direct appeal.

At the post-conviction level, the trial court found that the issue was waived due to the
Petitioner’ sfailure to raise the issue on direct appeal and, alternatively, that the issue was without
merit. On appeal, the Petitioner makes the following argument:

The Petitioner respectfully requeststhat thisHonorable Court re-evaluate the
statute and the case law concerning the appointment of a special prosecutor on
grounds of denial of due process and equal protection under the law. The Petitioner
respectfully submits that it should be al too obvious to this Honorable Court that
special prosecutors are only used by governments and wealthy individuals who can
afford to hire a special prosecutor. The fact that the participation of a specid
prosecutor is amost solely limited to these circumstances should cast doubt on the
fundamental fairness of the statute and demands that this court re-evaluate the
propriety of the procedure.

The State argues that the issue is waived.

First, we agree that the issue is waived. Tennessee Code Annotated section 40-30-106
provides:

A ground for relief is waived if the petitioner personally or through an
attorney failed to present it for determination in any proceeding before a court of
competent jurisdiction in which the ground could have been presented unless:



(1) Theclaimfor relief isbased upon aconstitutional right not recognized as
existing at the time of tria if either the federal or state constitution requires
retroactive application of that right; or

(2) Thefailureto present the ground wastheresult of stateactioninviolation
of the federal or state constitution.

Tenn. Code Ann. § 40-30-106(g). The Petitioner’s clam for relief is not “based upon a
constitutional right not recognized as existing at the time of tria[,]” and the Petitioner’ s failure to
present this issue on direct appeal was not “the result of state action in violation of the federal or
state congtitution.” 1d. We conclude that the claim should have been brought on direct appeal; as
such, it iswaived in the post-conviction setting. See Randy L. Jonesv. State, No. M 2005-00765-
CCA-R3-PC, 2006 WL 1626931, at *22 (Tenn. Crim. App., Nashville, June 9, 2006).

In addition, the trial court found that, notwithstanding any waiver,

[t]he Court has heard no proof to suggest that the federal government and
state government were not acting as independent sovereigns. . . .

... As[Trial Counsel] recalled, [the federa prosecutor’ s involvement was
necessarily dueto thefact that Jim Thompson, who would have been prosecuting on
behalf of the State, had applied for a federal position and therefore would not be
involved in the case.

It isalso relevant to mention that many of the dual sovereignty casesinvolve
afailed former prosecution and successive prosecution in [sic] by adual sovereign.
That situation is not present inthiscase. . . .

Furthermore, the Petitioner’ s due process argument is unfounded.

We agree with the rationale of the trial court.

Our supreme court has specifically upheld and adhered to the doctrine of dual sovereignty,
reasoning asfollows: “Thereisno question but that such aprocedure does not subject the defendant
to double jeopardy insofar as the guaranty of due process in the 14th amendment of the federa
constitution is concerned.” Statev. Thomas, 158 S.W.3d 361, 391 (Tenn. 2005) (citing Bartkus v.
lllinois, 359 U.S. 121 (1959)). While the rationale of Bartkus has been criticized,

asimilar approach has provided the basisfor amore recent case, which would imply
that Bartkus' analysis of theissueis still valid. See United States v. Wheeler, 435
U.S. 313(1978). Thiscourt isbound by the decisions of the United States Supreme




Court concerning the proper interpretation of the federal constitution. Townsend v.
Clover Bottom Hospital and School, 560 S.W.2d 623 (Tenn. 1978).

The doublejeopardy provision of the Tennessee constitution, Articlel, § 10,
affords the defendant no greater protection.

Thomas, 158 SW.3d at 391. Nothing in the record supportsthe the claim that the State in bringing
its prosecution “was merely a tool of the federal authorities. . ..” Bartkus, 359 U.S. at 123.
Furthermore, “any modification or abandonment of the dua sovereignty doctrine must be
accomplished through legidative action.” Thomas, 158 S.\W.3d at 391 (citing Lavon v. State, 586
S\w.2d 112, 115 (Tenn. 1979)).

Theappointment of aspecial prosecutor doesnot violateeither the United States Constitution
or the Tennessee Constitution. Bennett, 798 S\W.2d at 786. Thereisno requirement that adistrict
attorney general show cause for the participation of a special prosecutor. State v. Eldridge, 951
SW.2d 775, 781 (Tenn. Crim. App. 1997). The Petitioner herself acknowledges “that the present
state of law in Tennessee allows the participation of special prosecutors in criminal cases.”
Participation of the specia prosecutor in this case did not violate the Petitioner’ s constitutional
rights. Thisissueiswithout merit.

CONCLUSION
For the foregoing reasons, the judgment of the Madison County Circuit Court is affirmed.

DAVID H. WELLES, JUDGE



