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OPINION

On February 7, 2000, the petitioner was convicted by jury of aggravated assault, aggravated
burglary, and especially aggravated robbery. The trial court sentenced the petitioner to four years
for the aggravated assault conviction, four yearsfor the aggravated burglary conviction, and twenty-
five years for the especialy aggravated robbery conviction, and ordered these sentences to run
concurrently. Ondirect appeal, this court vacated the petitioner’ s conviction for aggravated assault
but otherwise affirmed the petitioner’s convictions and sentences. See State v. Miko T. Burl, No.
W2000-02074-CCA-R3-CD, 2002 WL 1483207 (Tenn. Crim. App., a Jackson, Jan. 28, 2002),
perm. app. denied (Tenn. June 24, 2002). On or about March 18, 2003, the petitioner filed for post-
convictionrelief. Following an evidentiary hearing, the post-conviction court denied relief and this
court affirmed its judgment on appeal. See Miko T. Burl v. Sate, No. W2004-00327-CCA-R3-PC,
2004 WL 2996876 (Tenn. Crim. App., at Jackson, Dec. 23, 2004), perm. app. denied (Tenn. May



2,2005). OnJune 13, 2005, the petitioner filed amotion to reopen his post-conviction proceedings,
claming that Blakely v. Washington established a previously unrecognized constitutional right to
have the jury, rather than the trial court determine the existence of facts necessary to enhance his
sentence. On June 28, 2005, the post-conviction court entered an order summarily dismissing the
petitioner’s motion to reopen his post-conviction proceedings finding that the petitioner had not
“demonstrated that a valid exception to the one-year statute of limitations exist in this case.”

In this appeal, the petitioner argues that the post-conviction court erred by ruling that the
motionto reopen hispost-conviction petition and proceedingswasprocedurally barred. Hecontends
that hismotion to reopen presented acolorable claimfor relief under the Post-Conviction Procedure
Act, thereby entitling him to the appointment of counsel and an evidentiary hearing.

Tennessee Code Annotated section 40-30-117 sets forth the procedural and statutory
requirements for filing and appealing motions to reopen post-conviction proceedings. Of
significance, when amotion to reopen post-conviction proceedingsisdenied, the statuterequiresthe
individual seeking appea to file an application for permission to appea with the court of criminal
appeas within ten days of the filing of judgment. See Tenn. Code Ann. 8 40-30-117(c); Tenn.
Sup.Ct. R. 28 8 10(b); Grahamv. Sate, 90 S.W.3d 687, 690 (Tenn. 2002). The appeal from adenial
of amotion to reopenisadiscretionary appeal, not an appeal asof right. SeeFletcher v. Sate, 951
S.W.2d 378, 382 (Tenn. 1997).

Upon review of the availablerecord, wefirst note that the petitioner did not comply with the
procedural requirementsof Tennessee Code Annotated section 40-30-117. Here, the appeal wasnot
filed within ten days of the lower court’s denial of the motion to reopen, no application for
permission to appeal was filed, the notice of appeal wasfiled in the lower court and not this court,
and the notice of appeal does not contain sufficient substance allowing it to be treated as an
application for permission to appeal. See Graham, 90 SW.3d at 691. Accordingly, apped is
unavailable in this case. See Corvack Shaw v. Sate, No. W2005-01332-CCA-R3-PC, 2006 WL
561338, *2 (Tenn. Crim. App., a Jackson, Mar. 7, 2006), perm app. denied (Tenn. Aug. 28, 2006)
(“Neither the Post-Conviction Procedure Act nor the Rules of the Supreme Court permit this Court
to suspend the statutory requirements for vesting jurisdiction.”); Mario Gates v. Sate, No.
W2002-02873-CCA-R3-PC, 2003 WL 23100815, at *2 (Tenn. Crim. App., at Jackson, Dec. 31,
2003).

Notwithstanding the petitioner’s failure to comply with the procedural requirements for
appeal, heisnot entitled to relief by the terms of the governing statute. Our supreme court has held
that amotion to reopen isto be denied by the lower court without a hearing unless, the allegations,
taken as true demonstrate that: (1) afinal ruling of an appellate court establishes a constitutional
right not recognized as existing at the time of trial and retrospective application of the right is
required; or (2) new scientific evidence exists establishing that the petitioner is actually innocent of
the convicted offenses; or (3) the petitioner’ s sentence was enhanced based upon a prior conviction
which has subsequently been found invalid;, and (4) it appear from the facts underlying the
allegations, if true, would establish by clear and convincing evidence that the petitioner is entitled
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to have the conviction set aside or the sentence reduced. Fletcher, 951 S.\W.2d at 380-81; see also
Tenn. Code Ann. 8§ 40-30-117(a)(1-4). Herethe petitioner bases his request for relief on the ruling
in Blakely, arguing that Blakely established aconstitutional right that was not recognized asexisting
at thetimeof trial. However, our supreme court has concluded that Blakely neither announced anew
rule of constitutional law nor invalidated Tennessee' s sentencing scheme, by which atrial court is
permitted, rather than required, to enhance a sentence within the statutory range based on it finding
of relevant enhancement factors. State v. Gomez, 163 SW.3d 632, 650 (Tenn. 2005). Moreover,
our supreme court held that Blakely issues are not subject to retroactive application for cases on
collateral review. Id. at 651 n. 16. Assuch, the petitioner failed to allege a ground under which a
petitionfor post-conviction may bereopened, and thecriminal court appropriately denied hismotion.

Accordingly, the appeal is dismissed.

J.C. McLIN, JUDGE



