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OPINION

Thefollowing analysisof the sufficiency of the evidence, pertinent to the petitioner’s
conviction, appearsin this court’s opinion affirming his conviction:

This case relates to the death of [the petitioner’s]
seven-year-old [daughter,] Dominique Porter. . . .



Viewed in the light most favorable to the state, the evidence
issufficient to support the conviction. AleciaPorter testified that she
last saw the victim on May 25 and that the victim was fine at that
time. On May 29, the victim went to the park without doing her
chores and the [ petitioner], who was the victim'’ s sole caretaker, sent
Keshonte Porter to get the victim. Keshonte testified that when she
and thevictim returned to the apartment, the [ petitioner] whipped the
victimin the bathroom, brought the victim into theliving room, lifted
the victim over hishead, and slammed the victim onto thefloor. The
[petitioner] then splashed hot water on the victim in an attempt to
revive her, put her into bed, and left the apartment. Although the
[petitioner] at first told the police that the victim had been injured by
falling out of bed, he later claimed that the victim had slipped in the
bathroom and hit her head against the bathtub.

Dr. Mary Taylor testified that the victim was comatose when
she arrived at Vanderbilt Children’s hospital and had burns on the
front of her body, bruisesinthe middle of her back, and scratch marks
around her neck. Shealsotestifiedthat Dr. Frederick Barr discovered
a fracture at the base of the victim’s skull. Dr. Suzanne Starling
testified that the victim’s left arm was broken and that her skull
fracture could have been caused by blunt force to the head. Dr.
Starling concluded that marks on the victim’'s neck and the fact that
only the left side of the victim’ s brain was swollen indicated that the
victim could have been strangled, and Dr. Barr also stated that the
victim’'s brain injury could have been caused by strangulation. Dr.
Charles Harlan testified for the defense that he found no evidence of
strangulation, that the victim’ s skull fracture was consistent with the
victim’s head hitting an edged surface, and that the victim had not
been abused. However, Dr. O.C. Smith, who performed thevictim’s
autopsy, testified that the victim died of blunt traumato the head and
compressive force to the neck and that the skull fracture could have
been caused by the back of the victim’'s head hitting a flat or edged
surface. Drs. Starling and Smith both testified that the [petitioner’ ]
claim that the victim fell against the bathtub did not account for the
victim’s extensive injuries. The jury heard the inconsistencies and
alternate theoriesraised by the state and the defendant and decided to
accredit the state's theory of the crime. Based upon the medical
testimony and K eshonte Porter’ seyewitness account of the defendant
dropping the victim, the evidence is more than sufficient to support
the [petitioner’s] conviction for first degree felony murder.

Satev. Diallo Jamel Lauderdale, No. W2001-01296-CCA-R3-CD, dlip op. at 1, 10 (Tenn. Crim.
App., Jackson, Sept. 5, 2003).
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After his conviction was affirmed, see id., the petitioner filed a pro se petition for
post-conviction relief on October 27, 2004. The petition was amended once by the petitioner
appearing pro se, and after counsel was appointed, the petition was amended a second time. The
post-conviction court conducted an evidentiary hearing on May 31, 2005. Counsel advised the court
that the petitioner would not be proceeding on all grounds set forth in the various petitions, and
counsel itemized the relevant grounds as follows:

(1) Tria counsel were ineffective by not filing a pretria
motion to dismiss the indictment for its failure to alege that the
petitioner acted “unlawfully.”

(2) Tria counsel were ineffective by failing to object to the
use of theterms*“unlawfully” inthe jury instructionsinasmuch asthe
indictment failed to allege that the petitioner acted “unlawfully.”

(3) Trial counsel wereineffectiveby failing to notify thetrial
court that some jurors were sleeping.

(4) Tria counsdl were ineffective by failing to object to
members of the victim’'s family moving about the courtroom and
speaking aloud.

(5) Thetria court prejudiced thejury against the petitioner by
the tone and manner used in addressing defense counsel, and counsel
were ineffective by being intimidated by the trial court.

(6) One of the petitioner’s minor children who testified at
trial cried, appeared rehearsed, and was being coached by someone
standingintheback of the courtroom; trial counsel did not effectively
cross-examine this witness.

Thepetitioner testified at thehearing. He maintained that he personally observed one
or two jurors sleeping during histrial, but he could not recall any names. The petitioner said that he
did not bring the sleeping to his counsel’ s attention because he “thought it was obvious.”

The petitioner explained the alegation about the victim’ sfamily moving around and
talking in the courtroom; he said that “ people were walking around going to the water fountain over
there, laughing.” Healso said that “during the whole thing” people often spoke aloud. Hethought
his attorneys should have done something.

The petitioner testified that thetrial judgewas* sarcastic” and “rude’ when speaking
to defense counsal. The petitioner said the trial court acted inappropriately to defense counsd
“during the whole trial.” Asked to give an example, the petitioner said, “1 don’t know. Just when
they had objections he would just —to me hewould just elude [sic] how he—objectedtoit.” Asfor
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theeffect of thetria court’ sbehavior, the petitioner said that “[i]t might havethrown [his attorneys|
off.”

Keshonte Porter, the petitioner’s daughter, testified for the State at trial. The
petitioner testified at the evidentiary hearing that she began crying when defense counsel tried to
cross-examine her, and the tria judge interjected, “[C]an’t you just leave her aone, can’t you see
she’supset.” Inthe petitioner’ s opinion, defense counsel were not “ given the opportunity to cross-
examineher like[counsel] should.” Thepetitioner said herecalled onepart of the cross-examination
when defense counsel asked Ms. Porter if anyone had talked to her. She nodded toward prosecution
counsel. Thepetitioner testified that Ms. Porter had aguardian ad litem who was present in the back
of the courtroom when Ms. Porter testified. He said “[i]t seem like [the guardian ad litem] was
telling [Ms. Porter] what to say, she was nodding at her.”

On cross-examination, the petitioner agreed that he had beeninvol ved beforein court
proceedings, although he denied being on trial. The prosecution asked for greater specifics about
the “sleeping” jurors. He thought the two jurors were sitting in seats three and six; onejuror, the
petitioner said, was an older gentleman with white hair, and the lady “coughed and sneezed the
whole time the trial was going on.”

The petitioner identified the people he claimed were milling about as the victim’'s
mother, aunt, and grandmother. Heinsisted that they werewalking around and speaking loudly even
aswitnesseswere on the stand and being examined. The petitioner acknowledged that thetrial court
never warned the individuals or gave any instructions relating to such behavior.

The petitioner’s mother, Archalean Lauderdale, testified that she observed
“unorthodox” behavior in the courtroom. She said that one female juror “gave the family thumbs
up signs,” and thejuror made an * okay” gesture when she cameinto the courtroom. Ms. Lauderdale
described the woman's behavior as “amost as if she intimidate[d] the rest of the jurors.” Ms.
Lauderdal e al so mentioned that thejuror knew thefamily and one of the detectives. Ms. Lauderdale
said that she spoketo the petitioner’ sattorneys about thejuror’ sbehavior, but Ms. Lauderdale could
not recall the conversation. She knew only that the woman remained on the jury panel.

Ms. Lauderdal e testified that she observed amalejuror and afemale juror sleeping.
She clarified that she saw the jurors sleeping on the last day of the trail.

Ms. Lauderdale voiced her opinion that State witnesses were “allowed to elaborate
on questions” and “just run on.” She believed that the petitioner’ s counsel felt intimidated by the
trial court.

The petitioner’ saunt, Marilyn Sweat, testified that she was present during the entire
trial. She observed an older male juror sleeping during most of thetrial. Ms. Sweat also said that
she observed the victim’ sfamily moving about the courtroom and talking. Sherecalled on the | ast
day of the trial that an older lady in the audience “hollered out get him.” Ms. Sweat believed that
the petitioner’ s attorneys were intimidated because the trial judge spoke in harsh tonesto them and
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told them to “get on with it.” She was present when Keshonte Porter testified, and she saw the
witness crying. Ms. Sweat asserted in a vague fashion that the petitioner’s attorneys did not
adequately cross-examinethe witness about the details. WhileMs. Porter wastestifying, Ms. Sweat
noticed alady who was standing in the back of the courtroom and who was nodding her head and
gesturing to the witness. On cross-examination, Ms. Sweat admitted that she never brought any of
the matters to the attention of the petitioner’s counsel.

The petitioner’s aunt, Lavenia Crutcher, aso was present during the trial. She
testified that she observed two jurors who “had their eyes closed and appeared to be adeep.” Ms.
Crutcher did not observethevictim’ sfamily speaking out loud or moving about, but she noticed that
two family members*kept going upto thewater fountain.” Ms. Crutcher claimed that afemalejuror
“would make facia gestures, winking her eye to let [the victim’s family] know that things were
okay.” Ms. Crutcher even claimed that the juror sat with the family for a few minutes during a
recess.

Ms. Crutcher was uncertain whether the petitioner’ s attorneys were intimidated by
thetrial judge. Shetestified, “I don’t know if heintimidated them or not because these attorneys,
you know, they are good attorneys.” Ms. Crutcher, however, was certain that K eshonte Porter was
being coached by alady standing at the back of the courtroom.

The State presented the testimony of both attorneys who represented the petitioner
at trial. Thefirst attorney to testify recalled one female juror who had her eyes closed at times; he
did not recall seeing another juror who appeared to be asleep. He might have commented “ during
a break when we were in chambers’ about not wanting the jurors to fall aseep. Neither the
petitioner nor his relatives mentioned sleeping jurors.

Tria counsel did not observe family members moving about the courtroom while
witnesses were testifying. He recalled that during recesses, when typically he would remainin the
courtroom, people moved around some. The only instance counsel recalled being intimidated
involved Keshonte Porter’ stestimony. Trial counsel testified that her testimony was different than
any of her prior statements, and at one point during cross-examination, she refused to answer
guestions. Counsel asked the trial court to instruct the witness to answer, but the trial court told
counsel to rephrasethe questions. Counsel reacted, “1 didn’'t really like that especially with the jury
sittinginthebox.” Counsel conceded that in retrospect he should have moved to strikethewitness's
testimony.

Trial counsel recalled meeting with the petitioner on aregular basis. Trial counsel
explained the defense theory of accident and how counsel located an expert witness. Trial counse’s
memory was vague regarding pretrial motions, but he remembered arguments about dismissing the
indictment and jury-instruction questions.

Trial co-counsd testified that he served in the first Gulf War and was in the Marine

Corps Reserve. He agreed that the trial judge who conducted the petitioner’s trial “has a very
military style. . . very direct.” Counsel said that the trial judge “wanted to move this case along .
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.. and ensure that it proceeded . . . in atimely fashion.” Counsel did not recall anyone disrupting
the court proceedings; during a break, however, ajuror and afamily member walked to the water
fountain, and something was said. Counsel’s memory was that a bailiff intervened and told the
individuals not to conduct any conversations.

At the conclusion of the hearing, the post-conviction court took the matter under
advisement. On September 1, 2005, the court issued awritten order dismissing the petition for post-
conviction relief. The court began by declaring that the petitioner’s grounds for relief had been
waived, see T.C.A. 8§ 40-30-106(g) (2003), and/or previously determined, seeid. § 40-30-106(h).
Even so, the post-conviction court addressed each alegation on the merits, providing factual
findings, credibility determinations, and a cogent, succinct analysis of the various claims.

First, the post-conviction court found no basisfor relief relating to thewording of the
indictment and jury instructions and nothing ineffective in how counsel handled these matters.
Second, the court concluded, “ There were no sleeping jurors during thetrial,” and it noted that the
petitioner’s witnesses failed to agree on the identity of the jurors claimed to have been sleeping.
Third, the post-conviction court found no support in the trial record for the claim that one or more
individuals in the spectator section of the courtroom were disruptive, but even if such an event
occurred the court noted that “thereis certainly no proof, even at thislate date, asto who it was, what
was said and, most importantly, it had any effect whatsoever upon any juror.” Fourth, the post-
conviction court pointed out that trial counsel never objected to the court’s manner of addressing
counsel, and the record failed to revea or support that trial counsel were intimidated. Fifth,
regarding the nine-year-old witness, Keshonte Porter, the post-conviction court explained that a
guardian ad litem was present during the trial but was not identified for the jury; the petitioner’s
evidence failed to establish that anyone was sending signalsto Ms. Porter during her testimony. In
conclusion, thecourt stated, “ Quitesimply stated, thereisnothing to befound anywhereintherecord
that even remotely suggestsan abridgement of any right guaranteed the petitioner by the Constitution
of the United States of America or the State of Tennessee.”

As we shall explain, our review convinces us that the petition was appropriately
dismissed.

Standard of Review and | neffective Assistance of Counsel

To obtain post-conviction relief, apetitioner must show that his or her conviction or
sentenceisvoid or voidable because of the abridgment of aconstitutional right. T.C.A. §40-30-103
(2003). The petitioner bears the burden of proving factua allegations in the petition for
post-conviction relief by clear and convincing evidence. 1d. § 40-30-110(f). A post-conviction
court’ sfactua findings are subject to ade novo review by this court; however, we must afford these
factual findings a presumption of correctness, which isovercome only when apreponderance of the
evidenceis contrary to the post-conviction court’ sfactual findings. Fieldsv. Sate, 40 S.W.3d 450,
456 (Tenn. 2001). A post-conviction court’s conclusions of law are subject to a purely de novo
review by this court, with no presumption of correctness. Id. at 457.
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To establish an abridgement of the right to the effective assistance of counsel as
guaranteed in the Sixth Amendment to the United States Constitution and Articlel, section 9 of the
Tennessee Constitution, the claimant must show both that counsel’ s performance was deficient and
that the deficiency prejudiced the defense. Nichols v. Sate, 90 SW.3d 576, 586 (Tenn. 2002);
Strickland v. Washington, 466 U.S. 668, 692, 104 S. Ct. 2052, 2067 (1984). Deficient performance
of counsel equates to “acts or omissions [that] were so serious that they fell below an objective
standard of reasonableness under prevailing professional norms.” Nichols, 90 S\W.3d at 587. The
court reviewing counsel’s performance not only evaluates the claimed deficiency from counsel’s
perspective at time of the alleged acts or omissions, but it also indulges “a heavy measure of
deference to counsel’ sjudgments.” Id.; Statev. Burns, 6 SW.3d 453, 462 (Tenn. 1999). Counsel
should not be deemed to have rendered deficient performance merely because adifferent procedure
or strategy might have produced a different result. See Williamsv. Sate, 599 S.W.2d 276, 279-80
(Tenn. Crim. App. 1980).

To establish that deficient performanceresulted in prejudice, theclamant isrequired
to demonstrate that “there is areasonable probability that, but for counsel’ s unprofessional errors,
the result of the proceeding would have been different. A reasonable probability is a probability
sufficient to undermine confidencein the outcome.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068.
The claimant “ must establish that the deficiency of counsel was of such adegreethat it deprived the
defendant of afair trial and called into question thereliability of the outcome.” Nichols, 90 S.W.3d
at 587. The Tennessee Supreme Court has held that the issue of ineffective assistance of counsel is
amixed question of law and fact and, as such, is subject to de novo review. Burns, 6 SW.3d at 461.

At theoutset, we disagreewith the post-conviction court that the petitioner’ sgrounds
for relief werewaived and/or previously determined. A post-conviction court isdirected to dismiss
any petition for post-conviction relief that clams relief for issues that have been waived or
previously determined. T.C.A. 8 40-30-106(f) (2003). Section 40-30-206 defines “waived” and
“previoudly determined” as follows:

(@) A ground for relief iswaived if the petitioner personally
or through an attorney failed to present it for determination in any
proceeding before a court of competent jurisdiction in which the
ground could have been presented unless:

(1) Theclaim for relief is based upon a constitutional right
not recognized as existing at the time of trial if either the federa or
state constitution requires retroactive application of that right; or

(2) Thefailureto present the ground was the result of state
action in violation of the federa or state constitution.

(h) A ground for relief is previously determined if a court of
competent jurisdiction has ruled on the merits after a full and fair
hearing. A full and fair hearing has occurred where the petitioner is
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afforded the opportunity to call witnesses and otherwise present
evidence, regardlessof whether the petitioner actually introduced any
evidence.

|d. § 40-30-106(g)-(h).

In this case, the petitioner couched his claims in terms of ineffective assistance of
counsel. His post-conviction petition isthefirst one that he has filed, and ineffective assistance of
counsel was not presented or previously determined ondirect appeal. Theseclaims, accordingly, are
not barred as having been waived or previously determined. See Perry Saleem Lee v. Sate, No.
M2001-01141-CCA-R3-PC, dlip op. at 2 (Tenn. Crim. App., Nashville, Dec. 13, 2001) (discussing
under what circumstances ineffective assistance of counsel may have been waived or previously
determined); see also Kendricks v. Sate, 13 SW.3d 401 (Tenn. Crim. App. 1999).

Nevertheless, in our estimation, the evidence overwhelmingly supports the
post-conviction court’ sfindings on the merits of theineffective assistance of counsel claims, and on
that basis, we affirm the dismissal of the post-conviction petition. The court made reasonable
credibility determinations and deductions that supported its conclusion that the petitioner received
effective assistance of counsel, and the petitioner on appeal simply restateshiscomplaints. Nothing
persuades us that the dismissal of his petition was erroneous. The petitioner wholly failed to carry
his burden of demonstrating entitlement to relief.

Conclusion

In conclusion, we find no reversible error and affirm the post-conviction court’s
denial of post-conviction relief.

JAMES CURWOQOD WITT, JR., JUDGE



