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OPINION
Factual Background

The Appellant was charged with driving on a revoked license and evading arrest, which
occurred on December 5, 2001, in Jackson. After ajury trial, the Appellant was found not guilty of
driving on arevoked license, but guilty of evading arrest. The facts, as stated by this court in the
direct appeal of the Appellant’s Class A misdemeanor conviction, established:

Officer Julian Wiser testified that while on patrol during the evening hours of
December 5, 2001, he spotted the defendant driving avehicle that the officer passed
going in the opposite direction. Officer Wiser was aware that the defendant had an
outstanding warrant for aprobation violation at that time. The officer turned his car
around . . .. The suspect vehicle turned into a driveway, and the officer pulled in



behind thevehicle. Officer Wiser did not activate hisbluelightsor siren at any time.
The driver exited the vehicle and ran. Officer Wiser got out of his patrol car and
exclaimed, “stop Ant.”"™ The officer chased the suspect on foot but did not
apprehend him at that time. Officer Wiser . . . ran thelicense plate of the abandoned
vehicle and discovered that it was registered to the defendant's mother.

The defendant was arrested at a later date and charged with driving on a revoked
license and misdemeanor evading arrest.

The defendant testified that he was a passenger in the vehicle and not the driver. He
stated that after the officer chased the driver, he got out of the car and walked into the
house where the vehicle was parked. . . . Hesaid that at the time of thisincident, he
knew that he had an outstanding warrant for hisarrest . . . .

The jury found the defendant not guilty of driving on arevoked license, but found
him guilty of misdemeanor evading arrest.

1
The defendant testified that his street name is “Ant Banks”.

Satev. James A. McCurry, No. W2002-02870-CCA-R3-CD (Tenn. Crim. App. at Jackson, Nov.
26, 2003), perm. to appeal denied, (Tenn. 2004).

On December 13, 2004, the Appellant filed a Petition for Post-Conviction Relief, and on
December 28, 2004, the post-conviction court appointed counsel to represent the Appellant.!
Following an evidentiary hearing, the Appellant’s petition for post-conviction relief was denied.
This appeal followed.

Analysis

A court may grant post-conviction relief when the conviction or sentenceisvoid or voidable
because of the abridgement of any right guaranteed by the Constitution of Tennessee or the
Constitution of the United States. T.C.A. 8§ 40-30-103 (2003). A defendant must prove hisor her
factual allegations by clear and convincing evidence at an evidentiary hearing. T.C.A. § 40-30-
110(f) (2003); Granderson v. Sate, 197 SW.3d 782, 790 (Tenn. Crim. App. 2006). The post-
conviction court’s findings of fact are conclusive on appeal unless the evidence preponderates

1Appointed counsel was later dismissed with substituted counsel being appointed for purposes of appeal.
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otherwise. Satev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999). This court will afford those findings
of fact theweight of ajury verdict, and thiscourt isbound by the court’ sfindings unlessthe evidence
in the record preponderates against those findings. Henley v. Sate, 960 S.W.2d 572, 578 (Tenn.
1997); Alley v. Sate, 958 SW.2d 138, 147 (Tenn. Crim. App. 1997). This court may not reweigh
or re-evaluatetheevidence, nor substituteitsinferencesfor those drawn by the post-conviction court.
State v. Honeycutt, 54 SW.3d 762, 766 (Tenn. 2001). All questions concerning the credibility of
the witnesses, the weight and value to be given their testimony, and the factual issues raised by the
evidence are to be resolved by thetrial judge, not the appellate courts. Momon v. Sate, 18 SW.3d
152, 156 (Tenn. 1999); Henley, 960 SW.2d at 578-79. However, the post-conviction court’s
conclusions of law are reviewed under apurely de novo standard of correctness. Fieldsv. Sate, 40
S.W.3d 450, 458 (Tenn. 2001).

When a petitioner seeks post-conviction relief on the basis of ineffective assistance of
counsel, the petitioner bears the burden of showing that (a) the services rendered by trial counsel
were deficient and (b) that the deficient performance was prejudicial. Powersv. Sate, 942 SW.2d
551, 558 (Tenn. Crim. App. 1996). In order to demonstrate deficient performance, the petitioner
must show that the services rendered or the advice given was below “the range of competence
demanded of attorneysin criminal cases.” Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975). In
order to demonstrate prejudice, the petitioner must show that the deficiencies “actually had an
adverse effect onthe defense.” Strickland v. Washington, 466 U.S. 668, 693, 104 S. Ct. 2052, 2067
(1984). Because apetitioner must establish both prongs of thetest, afailureto proveeither deficient
performance or resulting prejudice provides a sufficient basis to deny relief on the ineffective
assistance of counsel claim. Goad v. State, 938 S.W.2d 363, 370 (Tenn. 1996).

Furthermore, on claims of ineffective assistance of counsel, the petitioner is not entitled to
the benefit of hindsight. Adkinsv. Sate, 911 SW.2d 334, 347 (Tenn. Crim. App. 1994). Thiscourt
may not second-guess areasonably-based trial strategy, and we cannot grant relief based on asound,
but unsuccessful, tactical decision made during the course of proceedings. Id. However, such
deference to the tactical decisions of counsel applies only if counsel makes those decisions after
adequate preparation for the case. Cooper v. Sate, 847 SW.2d 521, 528 (Tenn. Crim. App. 1992).

TheAppelant’ stwenty-four page petition collaterally attacking hismisdemeanor conviction
recites eight areas of deficient performance underlying hisineffective assistance of counsel claim.?
On appeal, the Appellant presentstwo factual claimsalleging deficient performance: (1) “that [the
Appellant] was not prepared by Trial Counsel to testify at histria . ..” and (2) “that Trial Counsel

2The grounds recited in the Appellant’s petition are that trial counsel: (1) failed to prepare for trial; (2) failed
to conduct a pre-trial investigation; (3) failed to advise as to results of pre-trial investigation; (4) failed to interview
crucial witnesses; (5) failed to file pre-trial motions; (6) failed to effectively cross-examine witnesses; (7) failed to obtain
discovery; and (8) failed to properly impeach the State’s witnesses.
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did not advise him of the consequences of testifying.”® Two witnesses were called at the hearing,
the Appellant’s trial counsel and the Appellant. Trial counsel testified that on the date of the
Appellant’s arrest in December 2001 for the crimes of driving on a revoked license and evading
arrest, the Appellant was already serving a twelve-year sentence of probation stemming from his
convictionsfor felony possession of cocaine, recklessdriving, two countsof driving on asuspended
license, possession of cocaine, aggravated assault, and felony evading arrest. Based upon hisarrest
for the December 2001 crimes, the State filed a petition to revoke the balance of the Appellant’s
twelve-year suspended sentence. Trial counsel stated that he was appointed to represent the
Appellant in therevocation proceeding and conducted an investigation of thefactsin preparation for
the hearing. Following the hearing, the Appellant’s probation was revoked, resulting in the
reinstatement of hisoriginal twelve-year sentence. Notwithstanding revocation, the State pursued
prosecution of the December 2001 misdemeanor charges, resulting inthe Appellant’ sconviction for
evading arrest. Again, trial counsel was appointed to represent the Appellant at his misdemeanor
trial, which involved essentially the same facts as those in the revocation proceeding. Tria counsdl
testified that athough he was a ready acquainted with the facts of the case, he again consulted with
the Appellant, obtained discovery from the State, and interviewed avail able witnessesin preparation
for trial. Asaresult of trial counsel’s efforts, the Appellant was acquitted of driving on arevoked
license, thus escaping enhanced punishment for this offense.

The Appellant testified that he remainsincarcerated on hisorigina twelve-year sentenceand
that because Madison County has placed a*hold” on him for evading arrest, this has hindered his
chances for parole. At the hearing, the Appellant testified that his attorney did not adequately
prepare himtotestify for hisjury trial. Heexplained by stating that acompetent attorney would have
“coach[ed] and prepared him proper before he testif[ied].”

Second, the Appellant aleged at the hearing that trial counsel was deficient for failing to
advise him of the consequences of testifying and that his decision to testify was not informed. The
following colloquy occurred:

[POST-CONVICTION COUNSEL]: Were you advised of the consequences of
testifying versus not testifying, the good, the bad and maybe the necessity of it and
the problems that arise when you do or if you don’t?

[APPELLANT]: No, sir.

[POST-CONVICTION COUNSEL]: And do you fed as though you should have
testified or that you shouldn’t have testified?

[APPELLANT]: Well now | think | should have.

3These two allegations are at best tangential to the claims raised in the Appellant’s petition; however, no
objection was made by the State with regard to these claims being raised for the first time at the evidentiary hearing.
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The Appellant’s issue on apped is somewhat puzzling as the record reflects that the
Appellant did testify at trial, and histestimony at the hearing appearsto reaffirm hisdecision to take
the stand and testify in hisown behalf. Beyond these limited assertions, no further devel opment of
the two factual claims were made by the Appellant at the hearing. With regard to the Appellant’s
lack of preparation argument, we are unaware of any authority which requires trial counsel to
“coach” awitnessin preparation for trial, and noneis presented by the Appellant. Moreover, with
regard to the Appellant’s claim that trial counsel failed to advise him of the consequences of
testifying, we are offered no suggestions as to what consequences the Appellant should have been
informed of, other than to speak the truth.

In dismissing the Appellant’ s petition, the post-conviction court found as follows:

As to the issue of ineffective assistance of trial counsel and appellate counsel the
petitioner aleges many issues asto why counsel wasineffective but the proof inthis
matter was very limited.

The sole issue as to which the petitioner offered proof relatesto his confusion asto
the apparent inconsistencies of the jury verdict wherein the petitioner was acquitted
of Driving on Revoked Licensebut convicted of the mi sdemeanor offense of evading
arrest. But this was an issue that was appealed and addressed on appeal and is
therefore previously determined.

The petitioner’s issue that he should not have elected to testify is a matter of trial
strategy that heis now second guessing. Thisis simply not a basis upon which to
grant post conviction relief.

The Court finds that trial counsel did perform effectively in all respects.

Following a careful review of the record on appeal, we conclude that the proof does not
preponderate against these findings. Accordingly, the Appellant has failed to prove by clear and
convincing evidence that he was denied the effective assistance of counsel.

CONCLUSION

Based on the foregoing and the record as a whole, we affirm the judgment of the post-
conviction court dismissing the Appellant’ s petition for post-conviction relief.

DAVID G. HAYES, JUDGE



