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OPINION

On October 26, 2002, the Chattanooga Police were dispatched to the Outback Steakhouse
in response to a call reporting a disturbance with a weapon at the restaurant. Sergeant Edwin
M cPhearson of the Chattanooga Police Department responded to the scene and was advised by Betty
Proctor, Judy McGill and Ron McGill that the appellant pulled a knife on them. Sergeant
M cPhearson approached the appellant in the restaurant and asked him if he was involved in the
incident. According to Sergeant M cPhearson, the appellant responded affirmatively and was asked
to step outside. The appellant was later arrested.

Subsequently, the Hamilton County Grand Jury issued amulti-count i ndictment charging the
appellant with felony assault, misdemeanor assault, resisting arrest and carrying adangerousweapon.

A jury trial was held on May 11-13 of 2004. At tria, William Gable Proctor, the son of
Edward and Betty Proctor, testified that he and his family, consisting of his parents and aunt and
uncle, went to the Outback Steakhouse for dinner on October 26, 2002. William Proctor explained
that as he finished dinner, he left the restaurant to pull the car to the front door, so that his
handicapped father, Edward Proctor, would not have to walk too far to get into the car. While
William Proctor remained in the car, therest of the family started to assist Edward Proctor from the
restaurant to the car.

According to William Proctor, the appellant pulled up to the front of the restaurant in avan
at about the sametime. Severa peoplegot out of the appellant’ svan. Thetwo vehicleswerefacing
each other. William Proctor claimed that the appellant started to blow his horn, make commentsto
William Proctor and hisfamily and look generally angry. William Proctor exited hiscar at that time
to assist hisfather. Judy McGill, William Proctor’ s aunt, held up Edward Proctor’ s cane and said
the following to the appellant, “He's handicapped. Can't you see he's handicapped?’ William
Proctor stated that the appellant continued to honk his horn. William Proctor then saw Ms. McGill
go to the appellant’ s van window and again exclaim, “He' shandicapped, you know.” According to
William Proctor, the appellant responded, “1’ Il cut you up, you fat bitch” whileraising aknife. The
family members threatened to call the police, and the appellant called the family more names, but
finally backed up and parked in another area, eventually going into the restaurant.

Several minutes later, William Proctor saw the appellant being led out of the restaurant in
handcuffs. It appeared that the appellant was being “heavy-footed” and trying to make it difficult
for the police to walk him to the vehicle.

Edward Proctor, William Proctor’ sfather, testified that heisafifty-six-year-old handi capped
man. He explained that his health problems were caused by severa strokes. On October 26, 2002
at the Outback Steakhouse restaurant, Mr. Proctor remembered that he“ kept hearing amotor raising
and a horn blowing” while hiswife and family were assisting him to the car. Mr. Proctor recalled
that Ms. McGill took his caneto show the appellant that they weretrying to hel p ahandicapped man
to hiscar. Mr. Proctor also stated that he saw the appellant pull aknife on Ms. McGill.
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Betty Proctor, Edward Proctor’ swife, also testified at trial. According to Mrs. Proctor, she
helped her husband to the car while her son William pulled the car to thefront of the restaurant. As
she and her husband left the restaurant, Mrs. Proctor saw the appellant’ s van parked out front and
noticed that the appellant was continuously blowing thehorn. Mrs. Proctor walked totheappellant’s
vehicle and asked him if he had a “problem.” Mrs. Proctor was alarmed by the “rage” on the
appellant’ s face, so she stepped back from hiscar. At that point, the appellant leaned over asif he
was reaching for something. Mrs. Proctor got scared and walked backed to her son’s car to inform
Ms. McGill about the appellant’s behavior. Ms. McGill then walked over to the car and informed
everyonethat, “He sgot aknife.” Mrs. Proctor did not seethe knife, but immediately went into the
restaurant to notify the manager and call the police.

Whenthe policearrived, Mrs. Proctor informed the officersabout the situation. Mrs. Proctor
claimed that she saw the police bring the appel lant outside in handcuffs, and that he wasfighting the
police as they were trying to get him into the police cruiser.

Ms. McGill also assisted in bringing Mr. Proctor to the car that evening. Asthey left the
restaurant, Ms. McGill also heard the appellant honking his horn. Ms. McGill stated that she
observed Mrs. Proctor walk to the appellant’s car and ask him if he had a problem. When Mrs.
Proctor backed away as the appellant “grabbed something,” Ms. McGill picked up Mr. Proctor’s
caneand informed the appellant that hewas* handicapped.” AccordingtoMs. McGill, theappellant
pulled out aknife, called her a“fat bitch” and said that he would “ slice her to pieces.” Ms. McGill
backed away and informed the appellant that they were going to call the police. Accordingto Ms.
McGill, the appellant responded by calling her a “whore” and telling her that he did not give a
“damn.” Ms. McGill was frightened by the incident.

Ms. McGill also recounted her story to the police when they arrived on the scene. She
testified that she saw the appellant struggling with the police as they were trying to take him out of
the restaurant.

Sergeant McPhearson testified at trial that when he responded to the scene, he located the
appellant inside the restaurant. Sergeant McPhearson asked the appellant if he had a weapon.
According to Sergeant M cPhearson, the appellant responded affirmatively and patted hisfront right
pocket. The appellant was asked to step outside. As the appellant and the officer were walking
toward the door, Sergeant M cPhearson saw the appellant place hishand in his pocket. Instinctively,
Sergeant M cPhearson asked the appellant to “take [his] hands out of his pocket.” The appellant
failed to comply after being asked to do so several times. At that point, Sergeant M cPhearson stated
that he grabbed the appellant’s wrists and locked them so that he could not pull away. When
Sergeant McPhearson tried to reach into the appellant’ s pocket to retrieve the knife, the appellant
“went ballistic,” swinging his elbow to hit Sergeant McPhearson in the chest. The appellant then
went “into kind of acrouching motion,” so Sergeant M cPhearson grabbed the appellant, and thetwo
men went to the ground. Simultaneously, Sergeant M cPhearson called for backup. The appellant
began to curse and scream. Sergeant M cPhearson was concerned with the high potential for civilian
injuries, so he attempted to get the appellant outside the restaurant with the help of amall security
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officer. The appellant was yelling, trying to kick and resisting. Once they were outside, Sergeant
M cPhearson told the appell ant to get on the ground. The appellant was handcuffed while hewas still
kicking. Sergeant McPhearson heard the appellant comment, “1’m afucking doctor, I'll have your
badge.” Sergeant M cPhearson testified that after the appellant was secured in the police cruiser, he
asked the people outside the restaurant if they witnessed the incident. No one came forward with
any information.

Officer Mark Bender arrived on the scenein responseto the call for backup. Officer Bender
retrieved the knife from the appellant’ sfront right pocket and hel ped escort the appellant to the car.
The appellant was“bowing” hisback to resist arrest and would not get into the police cruiser. After
Sergeant M cPhearson threatened to use hismace spray, the appel lant eventually complied by getting
into the police cruiser. As Officer Bender placed the appellant into the cruiser, he removed one of
the appellant’ s handcuffs to alow the appellant to take his watch off and hand it to his son.

The knifewas just under four and one-half incheslong. Officer Bender attempted to talk to
the victims, the appellant’s family and any witnesses after securing the appellant in the cruiser.
Officer Bender testified that alot of people did not want to get involved and no one that he spoke
with wanted to give an official statement about the incident.

Gwendolyn Renae Taylor Jackson testified on behalf of the appellant. Ms. Jackson testified
that she was at the restaurant during the incident. Ms. Jackson waited outside the restaurant while
shewas waiting for her friends Tamara Henderson and Connie Gatesto arrive. Whilewaiting, Ms.
Jackson saw both William Proctor and the appellant pull their vehicles up to the front of the
restaurant. Ms. Jackson claimed that a woman exited Mr. Proctor’s vehicle, approached the
appellant’ s vehicle and attacked the appellant, hitting him and his van with a cane. Ms. Jackson
never saw a handicapped man. When the lady |eft, the appellant parked his van and went into the
restaurant. Ms. Jackson stated that she did not hear the appellant honk hishorn or “rev” hisengine.
Further, Ms. Jackson never saw the appellant with aknife. Ms. Jackson’s friends arrived after the
appellant entered the restaurant, but she told them what she saw.

After Ms. Jackson’ sfriends arrived, two police officerswent into the restaurant. The police
officerssoon came back outside, dragging the appellant. Ms. Jackson did not seethe appellant resist
the officers, yell or utter profanities. Ms. Jackson testified that one of her friends knew one of the
police officersand called the officer over to talk to Ms. Jackson. Ms. Jackson claimed that shetold
the officer that the appellant did not do anything. Ms. Jackson remembered giving her contact
information to the police, but claimed that she was never contacted by anyone about the incident.

Connie Gates arrived at the restaurant after the incident occurred. However, Ms. Gates saw
the police officers go into the restaurant and bring the appellant outside. Ms. Gatestestified that the
officershad the appellant onthe ground, but that the appellant wasnot resisting arrest. Theappellant
asked repeatedly, “What did | do, what did | do?” Ms. Gates also stated that none of the officers
asked her if she was awitness to the incident.



Tamara Woodard Henderson was aso outside the restaurant when the police brought the
appellant outside. Ms. Henderson remembered that two young men came out and approached the
appellant and the police told them to get back. Ms. Henderson stated that the appellant was not
resisting or yelling at thepolice. Ms. Henderson recognized Sergeant M cPhearson at the scene. Ms.
Henderson testified that she and Sergeant M cPhearson were childhood friends. Ms. Henderson
spoke with Sergeant McPhearson at the scene and informed him that there were witnesses to the
incident. Sergeant McPhearson instructed the women to wait at the scene. According to Ms.
Henderson, several officers spoke to the witnesses, but none of them took any contact information
from the witnesses.

ThomasRoland Cook, Jr., the appel lant’ sfather, was at therestaurant the day of theincident.
The appellant pulled up to the front of the restaurant to let him out of the van. Mr. Cook
remembered seeing another car parked at the front of the restaurant when they pulled up. Mr. Cook
testified that he saw the police enter the restaurant and talk to the appellant, but that he could not
hear what the police were saying because he was too far away. Mr. Cook saw the appellant place
his hands on top of hishead. Accordingto Mr. Cook, the police officers put the appellant’ s hands
behind his back and pushed him through the door of the restaurant. Mr. Cook did not see the
appellant fight the officers or resist the arrest.

GinaCook, the appellant’ s stepmother, a so saw the police grab the appellant and push him
through the door. Ms. Cook did not see the appellant resist the officers or place his hands in his
pockets while he was being escorted outside.

Katelin Cook, the appellant’s daughter, was waiting with Mr. and Ms. Cook inside the
restaurant when the police arrived. She also claimed that the appellant did not resist or strike an
officer as he was being led out of the restaurant. Katelin Cook recognized the knife that the
appellant was carrying and testified that it belonged to her father. However, Katelin Cook stated that
she had never seen the appellant carry the knife in his pocket before.

Will Jones, afriend of the appellant’ sson, was outside therestaurant with the appellant’ sson
waiting for the appellant and othersto arrive at the restaurant that evening. While Mr. Jonesand the
appellant’ s son were waiting, Mr. Jones saw the appellant pull up in front of the restaurant facing
another car. According to Mr. Jones, the appellant could not pull his van around the car that was
blocking the front of the restaurant, so the appellant honked his horn. When the other car did not
move, the appellant honked his horn again. Mr. Jones saw ahandicapped man trying to get into the
other car.

Mr. Jones next testified that he saw awoman approach the appellant’ svan with acane. The
woman was screaming and beating on thewindow with the cane. Mr. Jones never saw the appel lant
roll down hiswindow. Mr. Jones stated that the woman said, “He' sgot aknife.” At that point, the
appellant backed up his van, parked and went into the restaurant to join his family. Mr. Jones did
not hear the appellant say anything to the other people as he was walking into the restaurant.



Mr. Jones was in the restaurant standing near the appellant when the police arrived. Mr.
Jones testified that the appellant admitted that he had a knife and told the police that it wasin his
“front pocket.” Mr. Jones said that the police then “tackled [the appellant] out the front door onto
the concrete.” While the appellant was lying on the ground, Mr. Jones saw a police officer with his
knee on top of the appellant’s head “grinding” it into the concrete. Mr. Jones claimed that the
appellant never resisted the arrest by the officers.

At the conclusion of the proof, the jury found the appellant guilty of assault, resisting arrest
and carrying a dangerous weapon. After a sentencing hearing, the appellant was sentenced to an
effective sentence of eleven monthsand twenty-nine dayson probation after the serviceof thirty days
injail. On apped, the appellant argues that the trial court incorrectly ruled that a letter written by
the appellant to anewspaper would be admissibleif the appellant testified at trial, thereby depriving
the appellant of theright to testify. Further, the appellant challengesthe sufficiency of the evidence.

Analysis

The appellant first claims on appeal that he was effectively denied the right to testify at trial
because of an erroneous evidentiary ruling by thetrial court. Specifically, the appellant challenges
thetrial court’s preliminary decision that a letter written by the appellant to a newspaper about an
unrelated incident would be admissible to show the appellant’ s character and propensity to commit
the crime if the appellant testified at trial. The State argues that the appellant waived the issue on
appeal by failing to make an offer of proof and, in the aternative, that thetrial court did not abuse
itsdiscretion in ruling that the letter was admissible.

During abreak inthetrial, counsel for the appellant made amotion in limine requesting that
the State be prohibited from asking the appellant about a prior arrest that had been expunged. The
trial court determined that because it was an arrest rather than aconviction, it would not be rel evant.
However, the trial court determined that if the arrest “became relevant during the course of the
testimony” that there would be ajury-out hearing on the matter. The previous arrest for disorderly
conduct and resisting arrest involved a similar incident with police.

Next, counsel for the appellant informed thetrial court that there was aletter written by the
appellant to the newspaper in regard to the expunged arrest in which there were “ certain alegations
in regard to law enforcement officers.” Counsel for the appellant expressed his concern that the
appellant would “open the door” to cross-examination or introduction of the letter by testifying in
regardto hischaracter that hewasaVietnam veteran and reci pient of the distinguished Flying Cross.
Thetria court determined:

Well, I think inlight of if he’ sgoing to take the stand and talk about his serviceto the
country and his distinguished service medal, | think that presentsapictureto thejury
that thisis one who's very patriotic, loves his country and totally law-abiding and
willing to fight for hiscountry. Thisletter, | think, issomething that the jury would
be entitled to see, as far as his opinions, which sort of gives adifferent slant on this
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patriotic medal-winning attitude. It sort of pokes, takes a lot of jabs at our
government and law enforcement and our leaders and everything else.

| will beinclined, if he doestake the stand and that information is presented,
to allow the State to present thisletter, but | think we can exclude the part about his
personal experience, or the personal casethat hehad, . . . , how he went to court. If
you can extract that portion of it, the rest of the letter | think would be admissible
toward character, in the context of hisVietnam service and his medal.

The trial court further determined that the letter would be admissible under Tennessee Rule of
Evidence405(b) asareferenceto specificinstances of conduct, “which go toward hischaracter” and
under Rule 404(b) “to show his intent.” At the conclusion of the discussion, counsel for the
appellant informed the trial court that the appellant would not be testifying, but that they needed
some time “to make an offer of proof for the appellant record.” At the conclusion of the testimony
of Will Jones, counsel for the appellant informed thetria court that they needed abreak. The next
entry in the transcript states that “other proceedings were had which were reported but not
transcribed herein.” It is not clear from the record before this Court if the appellant ever made an
offer of proof." At the hearing on the motion for new trial, counsel for the appellant stated that the
appellant did not testify at trial.

Aswebeginour analysis, wenotewel | -established precedent providing “that tria courtshave
broad discretion in determining the admissibility of evidence, and their rulingswill not be reversed
absent an abuse of that discretion.” Statev. McLeod, 937 SW.2d 867, 871 (Tenn. 1996). Moreover,
the Tennessee Rules of Evidenceembody, and our courtstraditionally have acknowledged, “ apolicy
of liberality in the admission of evidence in both civil and criminal cases.” State v. Banks, 564
SW.2d 947, 949 (Tenn. 1978); State v. Robinson, 930 SW.2d 78, 84 (Tenn. Crim. App. 1995). In
order to be admissible, evidence must berelevant and probativeto anissueat trial. Statev. McCary,
922 SW.2d 511, 515 (Tenn. 1996); seeadso Tenn. R. Evid. 402. Evidenceisrelevant if it has*“any
tendency to make the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.” Tenn. R. Evid. 401.
However, relevant evidence may be excluded at trial if the probative value of that evidence “is
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading
thejury....” Tenn.R. Evid. 403.

Wefail to seehow aletter written by the appellant to anewspaper about an unrel ated incident
that occurred nearly thirteen years prior to trial was relevant to the case herein. The fact that the
appellant wrote aletter in which disparaging remarks were made about law enforcement does not
have “any tendency to make the existence of any fact that is of consequence to the determination of
the action more probable or less probable than it would be without the evidence.” Tenn. R. Evid.
401. In other words, the letter did nothing to prove that the appellant was guilty of the crimes as

1I n the appellant’s brief on appeal, counsel for the appellant admits that an offer of proof was never made at
trial.
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charged. Moreover, it had nothing to do with the appellant’ s credibility. Again, the determination
of relevancy isleft to the discretion of thetrial court, and this Court will not overturn atrial court’s
determination in this regard in the absence of an abuse of discretion. State v. Forbes, 918 SW.2d
431, 449 (Tenn. Crim. App. 1995). However, we determine that the letter was not relevant, so we
must conclude that the trial court abused its discretion in ruling that the letter would be admissible
if the appellant testified.

Wereview atrial court’s erroneous admission of evidence under a harmless error standard.
SeeTenn. R. Crim. P. 52(a). Thus, the appellant is not entitled to relief on thisissue unlessthetrial
court’s error affirmatively appears to have affected the result of the trial on the merits. Seeid. In
the case herein, we are unable to discern from the record whether the trial court’s error was
reversible because the appellant made no offer of proof as to what the substance of his testimony
would haveincluded. In order for an appellate court to review an alleged error in the exclusion of
evidence, “it is essential that a proper offer of proof be made in order that the appellate court can
determine whether or not exclusion wasreversible.” Statev. Sims, 45 SW.3d 1, 15 (Tenn. 2001).
Without the appellant’s potential testimony, it isimpossible to determine if the State would have
sought to introduce the letter into evidence. Thus, appellant hasfailed to show that thetrial court’s
error affirmatively affected theresult of thetrial. Consequently, the error must be deemed harmless.

Sufficiency of the Evidence

The appellant contends that the evidenceisinsufficient to support hisconvictionsfor assault
and resisting arrest. The appellant does not challenge his conviction for carrying a dangerous
weapon. Specificaly, the appellant argues that the testimony of “Proctor and McGill . . . is
unreasonablewhilethethreedisinterested witnesses' verg[i]on of theeventsismuch morecredible,”
and that “Mrs. McGill’ stestimony of the events does not show . . . reasonable fear of bodily injury.”

The State contends that the evidence is “ampl€e’ to support the verdict.

When adefendant challengesthe sufficiency of the evidence, this Court isobliged to review
that claim according to certain well-settled principles. A verdict of guilty, rendered by a jury and
“approved by the trial judge, accredits the testimony of the’ State's withesses and resolves all
conflictsin the testimony in favor of the State. State v. Cazes, 875 S.\W.2d 253, 259 (Tenn. 1994);
State v. Harris, 839 SW.2d 54, 75 (Tenn. 1992). Thus, although the accused is originally cloaked
with apresumption of innocence, the jury verdict of guilty removes this presumption “and replaces
it with one of guilt.” Statev. Tuggle, 639 S.W.2d 913, 914 (Tenn. 1982). Hence, on appeal, the
burden of proof restswith the defendant to demonstrate theinsufficiency of the convicting evidence.
Id. Therelevant question thereviewing court must answer iswhether any rationa trier of fact could
have found the accused guilty of every element of the offense beyond areasonable doubt. See Tenn.
R. App. P. 13(e); Harris, 839 S.W.2d at 75. In making thisdecision, we areto accord the State “the
strongest legitimate view of theevidenceaswell asall reasonable and | egitimateinferencesthat may
be drawn therefrom.” See Tuggle, 639 SW.2d at 914. As such, this Court is precluded from re-
weighing or reconsi dering the evidence when eval uating the convicting proof. Statev. Morgan, 929
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S.W.2d 380, 383 (Tenn. Crim. App. 1996); State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim.
App. 1990). Moreover, we may not substitute our own “inferences for those drawn by the trier of
fact from circumstantial evidence.” Matthews, 805 SW.2d at 779. Further, it iswell-settled that
all questionsinvolving the credibility of witnesses, the weight and value to be given the evidence,
and all factual issues are resolved by thetrier of fact, not an appellate court. See Statev. Morris, 24
S.W.3d 788, 795 (Tenn. 2000).

A. Assault

In order to convict the appellant of assault, the State was required to prove that the appellant
“intentionally or knowingly cause[d] another to reasonably fear imminent bodily injury.” Tenn.
Code Ann. § 39-13-101(a)(2).

Inthelight most favorableto the State, the evidencerevea ed that the appel lant pulled hisvan
up to the front of the Outback Steakhouse while Judy McGill was assisting Edward Proctor to his
car. William Proctor’ s car was parked facing the appellant’s van. While Mr. Proctor was walking
to his car, the appellant continuously honked hishorn. Ms. McGill approached the appellant’s van
with Mr. Proctor’ scaneto show to the appel lant that he was handicapped. In response, the appellant
called her a*“fat bitch,” pulled out a knife that was over four inches long and threatened to “dlice
[her] to pieces.” Ms. McGill backed away from the car and asked someone to call the police. At
trial, Ms. McGill testified that she was very frightened when the appellant pulled out the knife.
William Proctor verified that the appellant brandished the weapon and heard the appellant threaten
Ms. McGill. Sergeant McPhearson recovered aknifefrom the appellant’ sright front pocket. While
therewas conflicting testimony from Ms. Jackson about the events occurring outside the restaurant,
the jury was responsible for adjudging the credibility of the witnesses and the weight and value to
begiventotheevidence. We concludethat the evidence was sufficient for thejury to determine that
the appellant assaulted Ms. McGill. Thisissue does not merit relief.

B. Resisting Arrest

The appellant also challengeshisconvictionfor resisting arrest. Tennessee Code Annotated
section 39-16-602 sets out the elements of resisting arrest. That statute states:

It isan offense for a person to intentionally prevent or obstruct anyone known to the
person to be a law enforcement officer, or anyone acting in a law enforcement
officer’s presence and at such officer’s direction, from effecting a stop, frisk, halt,
arrest or search of any person, including the defendant, by using force against the law
enforcement officer or another.

Tenn. Code Ann. 8 39-16-602(a). Forceisdefined as*“compulsion by the use of physical power or
violence and shall be broadly construed to accomplish the purposes of thistitle.” Tenn. Code Ann.
§39-11-106(a)(12).



The evidence introduced at trial, viewed in the light most favorable to the State, shows that
the appellant assaulted Ms. McGill prior to entering the restaurant. When the police arrived at the
restaurant, they approached the appellant and asked him if he was involved in the incident. The
appellant responded affirmatively and admitted that he had aknifein hispocket. Whilethe appellant
wasinitially cooperative, he attempted to place hishandsin his pockets as he was instructed to exit
the restaurant. The officers asked the appellant repeatedly to remove his hands from his pockets.
When the appellant failed to comply, Sergeant M cPhearson restrained the appellant’ shandsand tried
to reach into the pocket to retrieve the knife. According to Sergeant McPhearson, the appellant
“went ballistic,” elbowing Sergeant McPhearson. The situation escalated and the two men ended
up on the ground. At that point, Sergeant M cPhearson called for backup. The appellant began to
curse and scream, even trying to kick Sergeant McPhearson at one point. Once the appellant was
handcuffed, he continued to resist his arrest. Officer Mark Bender corroborated Sergeant
M cPhearson’ sversion of theevents. Officer Bender recall ed that the appellant was pushing and very
non-compliant as Officer Bender tried to place him in the police cruiser. Severa witnesses aso
testified that they saw the appellant resisting arrest.

After areview of the evidence, we conclude that there was sufficient evidence for ajury to
convict the appellant of resisting arrest.

Conclusion

For the foregoing reasons, the judgment of the trial court is affirmed.

JERRY L. SMITH, JUDGE
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