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OPINION
FACTS

The defendant was indicted on one count of felony murder, especially aggravated robbery,
andfirst degree premeditated murder. Thefollowing evidencewas presented at trial. On November
17, 2002, the victim, Israel Elbaz was found dead in his bakery located in the Bellevue Mdll in
Nashville. The victim had been stabbed multiple timesin historso and arms. He also had several
blunt-force injuries and abrasions.



Gina Ryan testified that she was an office manager for Cumberland Labor, a temporary
employment agency. She testified that she knew the victim as a client who used Cumberland
Labor’s services to procure temporary laborers for hisrestaurants. As she recalled, the defendant
was sent to work for thevictim asacook. According to Ms. Ryan, on the morning of November 17,
2002, the defendant cameinto the employment office, yelling. He was upset about his pay of $7.50
per hour and wanted apay raise. Ms. Ryan attempted to calm the defendant down but told him there
was nothing she could do on Sunday. She promised, however, that shewould talk to the defendant’s
temporary employer about a raise on Monday. After hearing this promise, the defendant calmed
down. However, after the defendant used her phone to call someone, he again became agitated,
slammed the phone down, and walked out of her office. On cross-examination, Ms. Ryan admitted
that the defendant thanked her before leaving the office.

Kathryn Dillard testified that she was an independent accountant who met with the victim
on Saturday, November 16, 2002, to discuss the bookkeeping for the victim’s restaurants. Ms.
Dillard testified that during the meeting the defendant approached the victim needing money for a
paint brush. At thistime, the victim reached into his pocket and pulled out a“big wad of money”
and gave the defendant $5.00. Ms. Dillard stated that the defendant was in a position to see the
victim’'s “thick stack” of money.

Mazel Elbaz, the victim’s daughter, testified that her family owned a restaurant located in
the Bellevue Mall called the “Family Cuisine.” Additionaly, the family was in the process of
opening abakery inthemall called the“ Sweet Tooth Café.” Thenew bakery waslocated four stores
down from the restaurant. Ms. Elbaz stated that she worked with her father at the restaurant. She
also recalled that her father would usually leave the back door of the bakery propped open in order
to move from restaurant to bakery viathe service entrance. Accordingto Ms. Elbaz, her father had
hired the defendant about two weeks before being killed. The defendant was hired to work in the
kitchen.

Ms. Elbaz testified that her father aways carried alot of money. Hecarried petty cashin his
right pocket and alarger amount in hisleft pocket. On Sunday, November 17, 2002, Ms. Elbaz and
her father drove a Green Aerostar van to the mall to open the restaurant for breakfast. When they
arrived, the defendant was waiting outside the mall entrance. Hewasto help with food preparation.
While preparing the food, Ms. Elbaz observed the defendant using a specific restaurant knife to cut
the lettuce and tomatoes. According to Ms. Elbaz, this specific knife was kept in the kitchen area
of the restaurant behind the kitchen door, and no one other than herself, her father, the defendant,
and her brother had accessto thisknife. The knifewasidentified at trial as Exhibit 10. Ms. Elbaz
recounted that thisspecific knifewastheknifethat the defendant typically used to preparefood. Ms.
Elbaz noted that from her position in the front of the restaurant she did not observe anyone go into
the kitchen other than the victim, the defendant, and her brother.

Ms. Elbaz testified that her brother eventually arrived at the restaurant and took over her

father’s kitchen duties. At this time, she observed her father, the defendant, and a building
contractor, Marty Mullennex, head over to the bakery. Later on, while serving thelunch crowd, Ms.
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Elbaz walked over to the bakery to ask her father for help. As she approached the service entrance
door to the bakery, she noticed that the door was barely propped open. She opened the door and
walked down the hallway of the bakery. As she walked, she noticed that the Coke machine was
“kind of half off the counter likeit fell over.” She started to “holler out, hello, is anybody here?’
When no one answered, she proceeded to walk back to the bathroom area where she saw her father
lying face down between the toilet and thewall. Therewas*“red all over thewall.” After standing
for afew minutes in shock, Ms. Elbaz ran to get her brother. She then told her brother to go over
to the bakery.

On cross-examination, Ms. Elbaz testified that about one-half hour before she went over to
the bakery to find her father, she noticed the defendant walk in front of the restaurant headed for the
mall exit. The defendant appeared to be in a hurry. At the time, she thought it unusual for the
defendant to leave work so early. Ms. Elbaz stated that after the victim and the defendant |eft the
restaurant to go to the bakery, her brother worked at the restaurant with her the entire time.

Jason Elbaz, the victim’s son, testified that he and his sister worked for their father. His
father owned arestaurant called the “ Family Cuisine” and was planning to open a bakery called the
“Sweet Tooth Café.” Mr. Elbaz knew the defendant, who had started working for his father two
weeks before his father’s death. The defendant helped out in the restaurant preparing food and
washing dishes. The defendant also did minor construction work on the side. According to Mr.
Elbaz, one of the knivesfound at the crime scene, identified as Exhibit 10, was a specialized knife
usedinhisfather’ srestaurant for cutting vegetabl esand meat, and the defendant woul d often usethis
particular knife when preparing food. Furthermore, only employees of the restaurant would have
accessto thekniferack inthekitchen area of therestaurant. Mr. Elbaz a so noted that the uniforms,
consisting of along whitechef’ scoat and blue apron, wereworn whileworking at the restaurant, and
the defendant was wearing this uniform on November 17, 2002. Mr. Elbaz stated that his father
drove aFord Aerostar van.

Mr. Elbaz described thefront of the bakery asunder renovation with black cardboard in front
of the mall entrance, which prohibited people from seeing theinside of the bakery. Therewas also
apull-down gate, which blocked entranceto the public. At theback of the bakery wasaheavy metal
door which opened to the service area of the mall. The door could only be opened from inside the
bakery.

Mr. Elbaz testified that he arrived at the restaurant and had breakfast. While having his
breakfast, the defendant sat down next to him. The defendant appeared anxious to go over to the
bakery and start painting. After Mr. Elbaz finished breakfast, he took over hisfather’ s position on
the grill, and hisfather and the defendant walked over to the bakery. Later, Mr. Elbaz needed help
preparing food for the lunch crowd, so he asked his sister to go get their father to help. Sheleft but
immediately returned distraught. She told him that their father had fallen and needed help. Mr.
Elbaz | eft the restaurant and went over to the bakery where hefound hisfather lying in the bathroom
with blood everywhere. Hethen ran out to the mall areato get help. According to Mr. Elbaz, about
twenty minutes passed from when hisfather and the defendant walked over to the bakery and when
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he went to help hisfather. Mr. Elbaz stated that he got blood on himself trying to save his father.
He aso stated that the next day, he went to pick up hisfather’svan from the mall parking lot. After
scouting the parking lot and not finding the van, he reported the van missing.

Joel Martin Mullennex testified that hewasasel f-empl oyed carpenter doing somerenovation
work on the Sweet Tooth Café. On November 17, 2002, he went to the Bellevue Mall to discussthe
work with the victim. Upon arriving around 11:00 am., he went to the Family Cuisine and met the
victim and the defendant. The three men then walked over to the Sweet Tooth Café. While Mr.
Mullennex was discussing theremodeling repairswith the victim, the victim noticed thedrainin the
Coke machinewas overflowing and asked the defendant to clean up the mess. Asthe defendant was
cleaning up the mess, the victim and Mr. Mullennex walked to the hallway and the victim gave
Mullennex $500 to purchase supplies. The victim then placed the rest of the money back into his
front pocket. Mr. Mullennex left to go pick up the supplies. While en route to Home Depot, he
learned that something had happened at the Sweet Tooth Café. Asaresult, hedroveback tothemall
and talked with the police.

Bobby Freeman testified that he was cleaning the Bellevue Mall on November 17, 2002. At
some point in the morning, he took a break and went outside to a service areaknown as“Dock A.”
While standing outside, he saw the defendant walking rapidly towardsthe Mall parkinglot. Shortly
thereafter, Mr. Freeman received a call that someone had been hurt at one of the restaurants in the
food court area. Anna Foster testified that she took a break with her co-worker, Bobby Freeman.
While standing outside near Dock A, she heard footsteps coming from the service hallway and saw
the defendant rush out the door. As he passed, Ms. Foster heard the defendant mutter, “ Oh shit.”
Later, after going back inside the mall, someone ran up to her and asked her to call for help because
someone had been “hurt bad”. In response, she called security.

Joe Perlentestified that heworked for ajeweler located inthe Bellevue Mall. On November
17, 2002, around 12:00 p.m., he observed the victim, the defendant, and another man walk into the
bakery. Around 12:30 p.m., he saw Jason Elbaz, the victim'’ sson, running frantically throughout the
mall, yelling “[m]y dad has been cut, my dad has been cut.” Asaresult, Mr. Perlen went into the
bakery to investigate. Jacqueline Sudano testified similarly. She was at the mall before it opened
and saw Jason Elbaz running around screaming for help. She followed Jason into the bakery and
saw the victim lying in the bathroom with “blood all over the place.” She and Jason attempted to
resuscitate the victim to no avail. Two other witnesses testified similarly. One of the witnesses,
James Box, added that he used asmall knifeto cut the shirt off the victim when trying to resuscitate
him. He left the knife wedged under the bathroom door.

Lewis Scruggs testified that he was the owner of a tavern and night club located on
Murfreesboro Road. On November 17, 2002, before the tavern opened, the defendant came into the
tavern and ordered abeer. The defendant had aragtied around his hand and the rag had some blood
onit. Thedefendant paid for the beer in cash taken from aroll of money. After Mr. Scruggs served
the defendant, Mr. Scruggs went back to the kitchen. When he returned, he observed the defendant
standing next to the pool table. After talking to the defendant for alittlewhile, Mr. Scruggstold the
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defendant the club was going to close. The defendant then offered Mr. Scruggsten dollarsfor aride
up the street. Mr. Scruggs gave the defendant aride to a burger place where the defendant ordered
some food, then Mr. Scruggs dropped the defendant off at the corner of Murfreesboro Road and
Lewis Street.

Mr. Scruggs testified that the next day he learned the police were looking for the defendant.
Upon hearing this news, he became curious and walked over to the pool table where the defendant
had been standing. Asaresult, hefound abillfold in one of the pockets of the pool table. He opened
thewallet and saw aphotograph of thevictim. Mr. Scruggs eventually called police and talked with
Detective Corcoran. The police then searched Mr. Scruggs' van.

Detective Brad Corcoran of the Metropolitan Police Department testified that he led the
investigationinto thevictim’ shomicide. After hewascalled to the crime scenelocated at the Sweet
Tooth Caféin the Bellevue Mall, he walked through abusiness which appeared under construction.
Here, he observed the victim lying in the middle of the floor. Detective Corcoran observed
considerable amounts of blood at the scene and signs of a struggle. After interviewing severa
witnesses, the defendant became the primary suspect.

Detective Corcoran testified that he attended the autopsy of the victim. Heobserved severad
stab wounds to the victim’s chest and back. There were atotal of nine stab wounds. Detective
Corcoran testified that a sample of the victim’s blood was collected as part of the investigation.
Later on that afternoon, Detective Corcoran received acall from the victim’ s son, Jason Elbaz. Mr.
Elbaz told him that avan was missing. After talking with Mr. Elbaz, Detective Corcoran issued a
Be-On-The-Look Out (BOLO) for the missing van.

Detective Corcoran testified that on November 19, 2002, he spoke with Lewis Scruggs. Mr.
Scruggswasthe owner of asmall tavern and believed he had information about the homicide. After
talking with Mr. Scruggs, Detective Corcoran prepared a photographic lineup. Upon review of the
lineup, Mr. Scruggs selected the defendant’ s photograph and noted that the defendant had been at
his tavern. After learning the defendant was at the tavern and that Mr. Scruggs had given the
defendant aride in hisvan, Detective Corcoran proceeded to examine the van. Detective Corcoran
observed what appeared to beblood inthefront seat and several cigarette buttsin the ashtray. Blood
samples were collected from the seat. Detective Corcoran also retrieved the victim’s wallet from
Mr. Scruggs, which also had what appeared to be blood onit. Thevictim’ssocial security card and
various credit and business cards were inside the wallet but no cash was found in the wallet.

Detective Corcoran testified that when the defendant wastakeninto custody, he waswearing
dark-colored pants, awhite v-neck t-shirt, tennis shoes, and ajacket. There appeared to be blood on
the defendant’s t-shirt and jacket. There aso appeared to be cuts on the defendant’s hands.
Eventually, a sample of the defendant’s blood was taken. The blood sample, the defendant’s
clothing, and the rest of the collected evidence were sent to the Tennessee Bureau of Investigation
(TBI) for analysis. On cross-examination, Detective Corcoran acknowledged that there had been



three unsolved aggravated robberies around the same month’ stime and in the general area of where
the victim was killed.

Police Officer Christopher Brennan testified that on November 17, 2002, heinvestigated the
crime scene at a bakery in the Bellevue Mall. During hisinvestigation, he observed the bakery in
disarray. Heobserved thevictimlying on thefloor near the bathroom area of the bakery. Henoticed
“blood transfer” on the door leading to the bathroom and on the walls of the bathroom. There was
also blood on thefloor of the bathroom. Officer Brennan aso found “blood transfer” on the service
entranceto the bakery. He collected severa blood samplesfrom the crime scenefor futureanaysis.

Officer Brennan testified that he found a 6 ¥2inch knife with ablack plastic handle and a 3
inch blade with blood onit. The knife waswedged underneath the door of the bathroom. Hefound
another 11 1/4 inch knifewith ablack plastic handle and a6 inch blade with blood onit. Thisknife
was discovered in the bathroom near the toilet. This knife was identified at trial as Exhibit 10.
Officer Brennan also collected a dark blue apron with blood on it from the bathroom floor. Officer
Brennan further investigated the van owned by the victim and the van owned by Mr. Scruggs. He
noted that there was “blood transfer” on the passenger seat of Mr. Scruggs' van and on the steering
wheel cover and passenger seat of thevictim’svan. There was aso a blood-stained apron found in
the victim’'s van. Photographs, collected by Officer Brennan, were introduced at trial including
photographs of the “blood transfer” evidence, the knives, and the cuts to the defendant’ s hands.

Police Officer Tim Matthews testified that he took photographs of the crime scene, the
victim, and the evidence collected at the crime scene. The photographs hetook wereintroduced into
evidence at trial. Detective James Bledsoe testified that he was called to the crime scene and took
statements of witnesses. Henoted that $1800 in cash wasremoved from thevictim’ sleft front pants
pocket, and $418in cash, a$9.00 check, and some change wasremoved from thevictim'’ sright front
pantspocket. Hedescribed the money found on thevictim asfolded up in apretty thick wad of bills.
He also interviewed some individuals at Cumberland Labor including Gina Ryan and collected
evidence from that office. Other police officers testified similarly as to their investigation and
collection of theevidence at the crime scene. Oneofficer, William Kirby, testified that acook’ sshirt
found at the crime scene had a pay stub belonging to the defendant in one of its pockets.

Specia Agent Michael Turbeville,aTBI forensicscientist, testified that hereceived evidence
in the form of clothing, blood samples collected at the crime scene, a wallet, two knives, blood
samples and physical evidence collected from the victim’'s van, and blood samples and evidence
collected from Lewis Scruggs van. He aso received blood samples from the victim and the
defendant. Upon receipt of the evidence, Agent Turbeville conducted DNA comparison analysison
the evidence. According to Agent Turbeville, the blood on the defendant’s t-shirt and jacket
matched the defendant’ s DNA profile, but the blood on the defendant’ s shoes matched the victim’'s
DNA profile. The blood on the eleven inch restaurant knife matched the victim’sDNA profile. A
small amount of blood found inside the victim’ swallet matched the defendant’s DNA profile. The
blood found on the seat and steering wheel cover in the victim’s van matched the defendant’s DNA
profile. The blood found on itemsin Lewis Scruggs van matched the defendant’s DNA profile.
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The blood on ablue apron and white chef’ s shirt retrieved from the general crime scene matched the
victim'sDNA profile. On cross-examination, Agent Turbeville acknowledged that he only tested
the evidence submitted to him.

Dr. BuceLevy, the county medical examiner, testified that the victim’ sautopsy reveal ed that
he died from multiple sharp-force injuries, primarily to his torso and arms. Dr. Levy ruled the
victim's death a homicide.

Phynetta Taylor, the defendant’ sfiancée, testified that she dropped the defendant off at work
at the Bellevue Mall around 9:30 am. Prior to that time the defendant had gone to Cumberland
Labor to pick up his paycheck. Taylor stated that the defendant did not call her to pick him up that

day.

Based on the evidence presented, the jury found the defendant guilty of felony murder,
second degree murder, and especially aggravated robbery. The trial court merged the defendant’s
conviction for second degree murder into his conviction for felony murder. The defendant was
sentenced as a Range Ill, persistent offender. He received consecutive sentences of life
imprisonment for his felony murder conviction and fifty-five years for his especially aggravated
robbery conviction.

ANALYSIS
|. Sufficiency of the Evidence

On appeal, the defendant first chalenges the sufficiency of the convicting evidence.
Specifically, he submits that the circumstantial evidence in this case does not exclude every
reasonable hypothesis except guilt. Moreover, he submits that the evidence did not establish he
intended to commit the alleged underlying felony at the time of the murder.

Upon review, wereiterate the well-established rule that once ajury finds adefendant guilty,
his or her presumption of innocence isremoved and replaced with a presumption of guilt. Satev.
Evans, 838 SW.2d 185, 191 (Tenn. 1992). Therefore, on appeal, the convicted defendant has the
burden of demonstrating to this court why the evidence will not support the jury’ sverdict. Satev.
Carruthers, 35 SW.3d 516, 557-58 (Tenn. 2000); Sate v. Tuggle, 639 SW.2d 913, 914 (Tenn.
1982). To meet this burden, the defendant must establish that no “rational trier of fact” could have
found the essential elements of the crime beyond areasonabledoubt. Jacksonv. Virginia, 443 U.S.
307, 319 (1979); Satev. Evans, 108 S.W.3d 231, 236 (Tenn. 2003); see Tenn. R. App. P. 13(e). In
contrast, the jury’s verdict approved by the trial judge accredits the state’ s witnesses and resolves
al conflictsin favor of the state. State v. Harris, 839 SW.2d 54, 75 (Tenn. 1992). The state is
entitled to the strongest legitimate view of the evidence and all reasonabl e inferences which may be
drawn from that evidence. Carruthers, 35 SW.3d at 558. Questions concerning the credibility of
the witnesses, conflicts in trial testimony, the weight and value to be given the evidence, and all
factual issues raised by the evidence are resolved by the trier of fact and not this court. State v.
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Bland, 958 SW.2d 651, 659 (Tenn. 1997). We do not attempt to re-weigh or re-evaluate the
evidence. Statev. Reid, 91 SW.3d 247, 277 (Tenn. 2002). Likewise, we do not replacethejury’s
inferences drawn from the circumstantial evidence with our own inferences. Id.

Relevant to this case, felony murder isthe killing of another committed in the perpetration
of or attempted perpetration of arobbery. Tenn. Code Ann. § 39-13-202(a)(2). A murder qualifies
asfelony murder if theunderlying felony isclosely connected to thekilling intime, place, causation,
and continuity of action. Statev. Pierce, 23 SW.3d 289, 295 (Tenn. 2000). Proof of theintention
to commit the underlying felony and at what point it existed is a question of fact to be decided by
thejury after consideration of all thefactsand circumstances. Satev. Buggs, 995 SW.2d 102, 107
(Tenn. 1999). Raobbery isthe “intentional or knowing theft of property from the person of another
by violence or putting the person in fear.” Tenn. Code Ann. § 39-13-401(a). To convict for
especially aggravated robbery, the evidence must establish that the defendant robbed the victim with
adeadly weapon and the victim suffered serious bodily injury. Id. 8 39-13-403(a). To convict for
second degree murder, the evidence must establish that the defendant knowingly killed the victim.
ld. §39-13-210(a)(1). A person actsknowingly with respect to aresult of the person’sconduct when
the person is aware that the conduct is reasonably certain to cause the result. Id. § 39-11-302(b).

Initially, we note that the guilt of the defendant aswell asany fact required to be proved may
beestablished by direct evidence, by circumstantial evidence, or by acombinationthereof. See Sate
v. Pendergrass, 13 S\W.3d 389, 392-93 (Tenn. Crim. App. 1999). In fact, a criminal offense may
be established exclusively by circumstantial evidence so long as the evidence excludes all other
reasonabl e theoriesexcept that of thedefendant’ sguilt. See Statev. Crawford, 470 SW.2d 610, 612
(Tenn.1971). Onappeal, thiscourt must presumethat thejury resolved all conflictsin thetestimony
and drew all reasonable inferences in favor of the state. State v. Sheffield, 676 SW.2d 542, 547
(Tenn. 1984).

In the case herein, we conclude that both the direct and mostly circumstantial evidence
presented at trial was sufficient to support the defendant’s convictions. Taken in the light most
favorable to the state, the evidence established that the victim died from multiple stab wounds on
November 17, 2002. About two weeks prior to the victim’ s death, the defendant was hired to work
in the victim’ s restaurant and do some minor construction in his bakery. During the defendant’s
employment, he prepared food in the kitchen area of the restaurant with aspecific kitchen knife. No
one, other than the defendant, the victim, and the victim’s son and daughter, had access to the
kitchen where theknifewaskept. On at |east one occasion, the defendant was present to seethat the
victim carried a large amount of money on him. On November 17, 2002, the defendant went to
Labor Services angry and dissatisfied with the amount of money the victim was paying him. After
leaving Labor Services, the defendant went to work at the restaurant in the Bellevue Mall and was
seen in the company of the victim shortly before the victim’'s death. In fact, minutes before the
victim wasdiscovered stabbed to death, the defendant was seen hastily |eaving the mall when hewas
supposed to beworking. After thevictim wasdiscovered, it was determined that thevictim’ swallet
and van weremissing. Also, found at the crime scene was the specific kitchen knife the defendant
typically used to preparefood. Theknife had thevictim’sblood onit. Later, the defendant went to
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atavern, took out aroll of money, and purchased abeer. The defendant then walked over to apool
table and discarded the victim’ swallet. The defendant had cuts on his hands and blood on his shirt
and jacket. The victim’'s blood was found on the defendant’ s shoes. The defendant’ s blood was
found on the victim’ swallet and in the victim’svan. Also, a shirt, found at the crime scene, had a
pay stub belongingto thedefendant. Accordingly, based uponthedirect and circumstantial evidence
presented, we concludethat thejury could find the defendant guilty of the offensesof felony murder,
second degree murder, and especially aggravated robbery beyond a reasonable doulbt.

II. Sentencing

The defendant next challenges the length and manner of service of his sentences. The
defendant was ultimately sentenced to fifty-five years for his especially aggravated robbery
conviction, sixty yearsfor hissecond degree murder conviction, and lifeimprisonment for hisfelony
murder conviction. The court merged the defendant’s second degree murder conviction into his
felony murder conviction and ordered the defendant’ s especially aggravated robbery conviction to
run consecutively to his life sentence for felony murder, for an effective sentence of life
imprisonment plus fifty-five years.

Appellate review of a challenged sentence is a de novo review of the record with a
presumption that thetrial court’ s determinations are correct. Tenn. Code Ann. 8 40-35-401. This
presumption of correctness is conditioned upon the affirmative showing in the record that the trial
court considered the sentencing principles and all relevant facts and circumstances. Sate v. Pettus,
986 S.W.2d 540, 543-44 (Tenn. 1999). However, if the record shows that the trial court failed to
consider the sentencing principles and all relevant facts and circumstances, then review of the
challenged sentenceis purely de novo without the presumption of correctness. State v. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). On appeal, the defendant has the burden of showing that the
sentence imposed by the trial court is improper. Tenn. Code Ann. § 40-35-401(d), Sentencing
Commission Comments. We will uphold the sentence imposed by thetrial court if (1) the sentence
complieswith our sentencing statutes, and (2) thetrial court’ sfindings are adequately supported by
the record. See Sate v. Arnett, 49 SW.3d 250, 257 (Tenn. 2001); see also Tenn. Code Ann. 8
40-35-210(f).

Before a trial court sentences a convicted defendant, it must consider: (1) the evidence
received at the trial and sentencing hearing; (2) the presentence report; (3) the principles of
sentencing; (4) the arguments of counsel relative to sentencing alternatives; (5) the nature and
characteristics of the criminal conduct involved; (6) any mitigating or enhancement factors; (7) any
statements made by the defendant in hisor her own behalf; and (8) the defendant’ s potential or lack
of potential for rehabilitation or treatment. 1d. 88 40-35-103, -210; Satev. Imfeld, 70 S.W.3d 698,
704 (Tenn. 2002). Tofacilitate appellatereview, thetrial court isalso required to place ontherecord
its reasons for imposing the specific sentence, including the identification of the mitigating and
enhancement factors found, the specific facts supporting each enhancement factor found, and the
method by which the mitigating and enhancement factors have been evaluated in determining the
sentence. Id. at 704-05.



A. Rangelll, Persistent Offender

In challenging his sentences, the defendant first contends that the trial court erred by
conducting its own investigation into the defendant’s prior convictions and sentencing him as a
persistent offender despite thefact the state only requested the defendant be sentenced asamultiple
offender. The defendant submits that without the procurement of the additional convictions by the
trial court, he would have been sentenced as a Range |1, multiple offender.

Therecord reflectsthat the state filed anotice of intent to seek enhanced punishment, which
listed the defendant’ s prior convictions as follows:

a) Burglary, Second Degree, Davidson Criminal Court, casenumber C-8586, November
6, 1981;

b) Robbery and Aggravated Assault, Davidson Criminal Court, case number C-8739,
November 6, 1981,

C) Grand Larceny, Davidson Criminal Court, case number 87-S-1454, November 20,
1987,

d) Robbery, Davidson Criminal Court, case number 87-S-1460, November 20, 1987,

€) Robbery, Davidson Criminal Court, case number 87-F-1518, November 20, 1987,

f) Robbery, Davidson Criminal Court, case number 91-W-30, July 18, 1991;

0) Mail Theft and Forgery, United States District Court, Middle District of Tennessee,
May 28, 1987; and

h) Escape, United States District Court, Middle District of Tennessee, November 16,
1990.

At the sentencing hearing, the state advised thetrial court that it was offering certified copies
of four robbery convictions incurred by the defendant. At thistime, the trial court questioned the
state as to the other convictions listed on the state' s “Notice of Enhanced Punishment.” The state
responded that it was not contending that the defendant was “anything other than a Range Two
Offender.” However, upon further questioning by the court, the state acknowledged it made a
mistake and contended that the defendant’ s additional convictions placed him as a “Range Three
[O]ffender.” The court paused the proceedingsin order to procure certified copies of the additional
convictions that were listed on the state' s notice. After obtaining the copies of these convictions,
the court found that the defendant had five prior C felonies; and therefore, the defendant wasaRange
[11, persistent offender.

Upon review, we note that Tennessee Code Annotated section 40-35-202(a) provides that
“[i]f the district attorney general believes that a defendant should be sentenced as a multiple,
persistent or career offender, thedistrict attorney general shall file astatement thereof with the court
and defense counsel not less than ten (10) days before trial.” Seealso Tenn. R. Crim. P. 12.3. If
noticeisfiled late or isfiled timely but is otherwise defective, the defendant must show prejudice
before the notice will be rendered ineffective. See State v. Carter, 121 SW.3d 579, 585 (Tenn.
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2003) (citing Satev. Sephenson, 752 S.W.2d 80, 81 (Tenn. 1988)); Satev. Debro, 787 S.\W.2d 932,
933-34 (Tenn. Crim. App. 1989). The purposes of the notice requirement are satisfied when the
defendant is not misled or surprised by the state’' s decision to seek enhanced sentencing. State v.
Chase, 873 S.W.2d 7, 9 (Tenn. Crim. App. 1993).

While the defendant correctly points out that the state did not specify in its notice what
offender status it was seeking, the evidence in the record clearly establishes that the defendant had
notice of the state’s intent to seek enhanced punishment. The record shows that the state filed a
“Notice of Enhanced Punishment” listing enough prior convictions to qualify the defendant as a
Range Il1, persistent offender. The record also indicates that the trial court’ s inquiries were made
regarding the convictions listed on the state’s notice. As such, the court’s action in requesting
certified copies of some of the defendant’ s convictionslisted on the state’ senhancement notice was
not only proper but commendable. Clearly, the defendant has failed to show prgudice, and
therefore, heis not entitled to relief on thisissue.

B. Sentence Length

The defendant next contends that the trial court improperly enhanced his sentences for
especially aggravated robbery and second degree murder. Specifically, the defendant submits that
thetrial court improperly considered enhancement factors: (6), (10), and (14). See Tenn. Code Ann.
8 40-35-114. As an aside, the defendant also submits that the trial court erred in applying these
enhancement factors contrary to the ruling of Blakely v. Washington, 542 U.S. 296 (2004).

Especialy aggravated robbery and second degree murder are Class A felonies. Tenn. Code
Ann. 88 39-13-403(b), -210(c). The sentencing range for a Range Ill, persistent offender who
commitsaClass A felony isforty to sixty years. 1d. 8§ 40-35-112(c)(1). Starting at the midpoint in
therange, thetrial court should adjust the sentencelength within the range as appropriate based upon
the presence or absence of mitigating and enhancement factors set out in sections 40-35-113 and
40-35-114.' Id. § 40-35-210(c). The weight to be afforded an existing factor is left to the trial
court’s discretion so long as the court complies with the statutory sentencing guidelines and its
findings are adequately supported by the record. See Sate v. Souder, 105 S.W.3d 602, 606 (Tenn.
Crim. App. 2002).

In the instant case, the court found the following enhancement factors applicable:

(1) Thedefendant hasaprevioushistory of criminal convictionsor criminal behavior,
in addition to those necessary to establish the appropriate range;

(6) The personal injuriesinflicted upon . . . the victim was particularly grest;

(10) The defendant had no hesitation about committing a crime when the risk to
human life was high;

1The defendant was convicted and sentenced prior to the June 2005 revisions to the sentencing act.
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(14) The defendant abused a position of public or privatetrust . . . .

See Tenn. Code Ann § 40-35-114. The court specifically limited its application of enhancement
factors (6) and (10) to the defendant’ s conviction for especially aggravated robbery. With regard to
factor (1), the court found that the defendant had additional grand larceny convictions, federal
escape, federal mail theft, and“ at |east, six misdemeanor convictionsfor assault, theft, unauthorized
use of amotor vehicle, [and] multiple shopliftings.” With regard to factor (6), the court found that
the victim’s bodily injuries resulted in his death; therefore, the factor was applicable because the
injuries went beyond those injuries necessary to establish the defendant’s especially aggravated
robbery conviction. Applying factor (10), the court found that the defendant had no hesitation in
committing the crime of especially aggravated robbery when the risk to human life was high. The
court further found that the defendant abused aposition of privatetrust asan employee of thevictim.
Thecourt finally noted that it placed great weight on enhancement factor (1), the defendant’ shistory
of criminal convictions.

Enhancement Factors (6) and (10)

It iswell-settled that statutory enhancement factors may not be applied if they are essential
elements of the offense, or if they are inherent within the offense. See Imfeld, 70 S\W.3d at 704.
Previoudly, this court has expressly held that sentence enhancement based upon particularly great
injuries cannot be applied to the offense of especially aggravated robbery because serious bodily
injury is an essential element of this offense. See State v. Nix, 922 SW.2d 894, 903 (Tenn. Crim.
App. 1995). In other words, proof of serious bodily injury will always constitute proof of
particularly great injury. See Statev. Jones, 883 S.W.2d 597, 602 (Tenn. 1994). For similar reasons,
this court has also held that sentence enhancement based upon the high risk to human life cannot be
applied to especially aggravated robbery because high risk to human life exists whenever adeadly
weaponisused. SeeNix, 922 SW.2d at 903. Thus, thetrial court improperly applied enhancement
factors (6) and (10).

Enhancement Factor (14)

Theapplication of theprivatetrust factor “isatask that must be undertaken on acase by case
basis.” Satev. Poole, 945 S.W.2d 93, 96 (Tenn. 1997). The sentencing court isdirected to examine
“the nature of the relationship” and whether that relationship “ promoted confidence, reliability, or
faith.” Satev. Kissinger, 922 SW.2d 482, 488 (Tenn. 1996). “If such aredationship or ‘private
trust’ isshown, the State must then prove that the perpetrator abused that rel ationship in committing
thecrime.” Satev. Gutierrez, 5 SW.3d 641, 646 (Tenn. 1999).

Initially, we recognize that arelationship of private trust may exist between employer and
employee. See, e.g., Satev. Grissom, 956 S.W.2d 514, 518 (Tenn. Crim. App. 1997). Often, this
factor isapplied when an employer entruststheemployeewith accessto money (i.e. payroll, business
records, bank accounts), and the empl oyee stealsfrom theemployer. See, e.g., Satev. Elizabeth M.
Clark, No. E2002-01592-CCA-R3-CD, 2003 WL 22843171, *3 (Tenn. Crim. App., a Knoxville,
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Dec. 1, 2003) (noting that defendant exploited her position as the bookkeeper to steal money from
her employer); Satev. Kavious L. Newsom, No. 02C01-9806-CR-00166, 1999 WL 588155, at *5
(Tenn. Crim. App., at Jackson, Aug. 6, 1999) (noting that store manager let others come into the
storeand steal). Moreover, we note “that the employee’ s presence on the employer’s premises or
work site when the offense is committed may be a strong indicator of an abuse of trust, especialy
when the status asempl oyee enabled or facilitated the offense.” See Statev. Antonio D. Richardson,
No. M2005-01161-CCA-R3-CD, 2006 WL 1173168, * 10 (Tenn. Crim. App., a Nashville, May 4,
2006). Nonetheless, based upon our review of therecord, we conclude that enhancement factor (14),
abuse of private trust, was improperly applied in this case. Here, the record establishes that the
defendant had been employed as atemporary employeefor about two weeks. The defendant’ sonly
duties consisted of food preparation in the restaurant and some minor construction work in the
bakery. Of course, some element of trust was inherent in this relationship as in al
employer/employee relationships. However, beyond establishing the fact that the defendant was a
temporary employee who worked in the victim'’s restaurant and used a kitchen knife to stab the
victim, the evidence in the record neither established a relationship which promoted confidence,
reliability, or faith, nor the abuse of such a relationship by the defendant when committing the
offensesof especially aggravated robbery and second degreemurder. Accordingly, weconcludethat
this enhancement factor does not apply to the defendant’ s convictions.

In sum, the record reflects that the court improperly applied enhancement factors (6), (10),
and (14), but properly applied enhancement factor (1). The improper application of enhancement
factors, however, does not necessarily lead to a reduction in a defendant’s sentence. State v.
Winfield, 23 SW.3d 279, 284 (Tenn. 2000). Given the fact that the court properly considered and
placed great weight on enhancement factor (1), we conclude that the court did not err in sentencing
the defendant as a persistent offender to fifty-five years for his especialy aggravated robbery
conviction, and sixty years for his second degree murder conviction. See Sate v. Gomez, 163
S.W.3d 632, 659 (Tenn. 2005) (uponthefinding of even oneenhancement factor, the“ statute affords
to the judge discretion to choose an appropriate sentence anywhere within the statutory range”)
(emphasis added). Accordingly, the defendant is not entitled to relief on thisissue.

Blakely v. Washington
In Satev. Gomez, 163 S.W.3d 632 (Tenn. 2005), our supreme court concluded that Blakely
v. Washington neither announced a new rule of constitutional law nor invalidated Tennessee's
sentencing scheme, by which atrial court is permitted, rather than required, to enhance a sentence
within the statutory range based on its finding of relevant enhancement factors. Gomezis binding
authority. Accordingly, the defendant is not entitled to relief on thisissue.
C. Consecutive Sentencing

As his final issue, the defendant challenges the trial court’s imposition of consecutive
sentencing. Specifically, the defendant argues that the imposition of consecutive sentencing was
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improper because there was insufficient evidence to support the court’ s finding that the defendant
was a dangerous offender or that he had arecord of extensive criminal activity.

A tria court may impose consecutive sentencing upon a determination by a preponderance
of the evidence that one or more of the criteria set forth in Tennessee Code Annotated section
40-35-115(b) exists. Therefore, pursuant to this code section, atrial court may impose consecutive
sentencing if it determines any one of the following criteria applies:

(1) The defendant is a professional criminal who has knowingly devoted such
defendant’ slife to criminal acts as amgjor source of livelihood;

(2) The defendant is an offender whose record of criminal activity is extensive;

(3) The defendant is a dangerous mentally abnormal person so declared by a
competent psychiatrist who concludes as a result of an investigation prior to
sentencing that the defendant's criminal conduct has been characterized by apattern
of repetitive or compulsive behavior with heedless indifference to consequences;
(4) Thedefendant isadangerous offender whose behavior indicateslittleor noregard
for human life, and no hesitation about committing a crime in which the risk to
human lifeis high;

(5) Thedefendant isconvicted of two (2) or more statutory offensesinvolving sexual
abuse of a minor with consideration of the aggravating circumstances arising from
the relationship between the defendant and victim or victims, the time span of
defendant’ s undetected sexual activity, the nature and scope of the sexual acts and
the extent of the residual, physical and mental damage to the victim or victims;

(6) The defendant is sentenced for an offense committed while on probation; or

(7) The defendant is sentenced for criminal contempt.

Tenn. Code Ann. 8 40-35-115(b). Thecriteriaare stated in the alternative; therefore, only one need
exist to support the imposition of consecutive sentencing. However, if the tria court imposes
consecutive sentencing based solely upon afinding that the defendant is a dangerous offender, the
court must also determine whether the sentences imposed are reasonably related to the severity of
the offenses and necessary to protect the public from further criminal activity by the defendant.
Satev. Wilkerson, 905 S.W.2d 933, 939 (Tenn. 1995). Additionally, thetrial court should consider
genera sentencing principlesincluding whether or not the length of asentenceisjustly deservedin
relation to the seriousness of the offense. See Imfeld, 70 SW.3d at 708. It is within the sound
discretion of thetrial court whether or not to impose consecutive or concurrent sentences. See Sate
v. Adams, 973 SW.2d 224, 230-31 (Tenn. Crim. App. 1997).

As previously noted, the trial court ordered the defendant’ s fifty-five-year sentence for the
especially aggravated robbery conviction be served consecutively to the defendant’s life sentence
for hisfelony murder conviction. The court imposed consecutive sentences after finding that the
defendant was adangerous of fender and had arecord of extensive criminal activity. See Tenn Code
Ann. 8 40-35-115 (b)(2), -(4). In imposing consecutive sentencing, the court made the following
statements:
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TheCourt doesfind, under [40-35-115], intermsof multipleconvictions, that
the Defendant . . . is an offender whose record of criminal activity is extensive, and
that heisadangerousoffender whose behavior indicateslittle or no regard for human
life, and has no hesitation about committing this crimeor crimesin the past, inwhich
the risk to human lifeis high.

| understand, under [ Statev. Wilkerson], | haveto. .. consider|[] theaggregate
term. | understand that [the Defendant] already hasalife sentence, asto Count One.

But, hopefully, those sentences will stand and he will serve out that Count
Onesentence. But, to make sure of that and, because of the severity of these offenses
and in order to protect the public from further serious criminal conduct by this
Defendant, the Court does find that consecutive sentencing is necessary, based on
those factors and that case law and that statute.

[The Defendant], according to the presentence report, has prior parole
revocations, multiple prior probation revocations; has this volume of convictions,
many of which are personal, assaultive, violent offenses on his record.

So, it’ sapparent to methat consecutive sentencingis- - athough not required
- - Isnecessary.

Inour view, thesefindingsreflect that thetrial court considered the sentencing principlesand
al relevant facts and circumstances required for the imposition of consecutive sentences. Here, the
record clearly supports the court’s finding of extensive crimina history. Moreover, the violent
nature of the defendant’s action in stabbing the victim multiple times with a kitchen knife before
taking the victim's wallet and van support a finding that the consecutive sentences imposed
reasonably rel ate to these serious crimesand are necessary to protect the public from further criminal
activity by the defendant. Accordingly, the defendant is not entitled to relief on thisissue.

CONCLUSION

Following our review of the record and the parties’ briefs, we affirm the judgments of the
tria court.

J.C. McLIN, JUDGE
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