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OPINION

|. Background Information

The victim, Defendant’ s mother, testified that Defendant had recently moved in with her
prior to the offenses and slept on a couch in the victim’s living room. The victim said that at



approximately 2:30 am. on April 8, 2003, Defendant cameinto her bedroom without his clotheson
and told thevictim that she* was supposed to be punished for hearing his conversation on the phone”
and for harassing him since he had moved in. The victim said that Defendant tore her clothes off,
threw her on the floor, slapped her three or four times, and dragged her from room to room by her
wrist. At one point, Defendant threw the victim over a couch, hurting her leg and shoulder. The
victim said that Defendant stuck hishand in her vaginaand madeher “ pull” on hispenis. Thevictim
told Defendant to stop, but Defendant slapped her across her face. The victim denied that she had
ever engaged in consensua sexual intercourse with Defendant.

On cross-examination, the victim said that after Defendant fell asleep around 5:00 am. she
left her house and went to the apartment of her friend, Frederick Hill. Thevictim said that she did
not call 911 at that time because she did not want to wake up Defendant and because she was upset.
The victim said that she stood on the sidewalk outside of Mr. Hill’s apartment and then went back
to her apartment, where she stood outside until approximately 6:30 am. The victim said that her
grandson, Albert Ryan, called the 911 dispatcher. The victim was transported to the hospital and
then the Rape Crisis Center.

Thevictim denied that her daughter, Mary Coburn, told the victim that she would get some
money if the victim reported the rape, or that the victim should allege that Defendant raped her in
order to get money from him. The victim denied that she paid Mr. Ryan $100 for hisrole in the
incident. The victim acknowledged that she picked up Defendant’ s paycheck on April 9, 2003, and
spent part of it, but the victim said that Defendant told her to do so.

Rochelle Copeland, aregistered nurse specializing in the areaof sexual assault, testified that
she worked at the Sexual Assault Resource Center in Memphis as aforensic nurse examiner. Ms.
Copeland examined the victim at the Center on April 8, 2003. She stated that the victim was born
on October 27, 1935, and was sixty-seven yearsold at thetime of theincident. Thevictim described
toMs. Copeland digital and penile penetration by Defendant during the assault. Thevictim said that
Defendant was unable to ejaculate until he made the victim masturbate him, and then he gjacul ated
on her hand.

Ms. Copeland said that the victim had superficial multiple scratches on her upper and lower
back, athree-inch scratch on her lower left arm, and aone centimeter scratch on her left breast. Ms.
Copeland said these injuries were consistent with the victim’ s description of being dragged through
the apartment and thrown over a couch. A physical examination of the victim’s vagina area
revealed bilateral vulva edema and interior genital injuries, including multiple lacerations, which
were consistent with the victim’s medical report.

On cross-examination, Ms. Copeland acknowledged that she did not request that Defendant
undergo DNA testing. Ms. Copeland stated that the victim’'s vagina injuries could not have
happened on Sunday, April 6, 2003, because of the time frame within which the healing process
would occur. Ms. Copeland said that she could not tell exactly when thevictimincurred her injuries,
but they were recent in origin. The victim told Ms. Copeland that she had not had vaginal, oral or
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anal coituswithin four days of the offense, and no consensual intercourse within the previous hours.
Ms. Copeland said that the victim was not compensated for reporting the offense, but she wastold
about the crime victim’ s reparations fund as part of her exit interview.

Officer Robert L. Edwards, Jr., with the Rossville Police Department, arrived at thevictim's
house at approximately 6:22 am. inresponseto Mr. Ryan’s911 call. Officer Edwardssaid that Mr.
Ryan was grappling with Defendant when he arrived. Officer Edwards pushed Mr. Ryan away,
handcuffed Defendant, and took him outside. Defendant wasread his Mirandarightsand placedin
the police car. Officer Edwards said that the victim was “highly disheveled, crying,” and “really
fearful.” Officer Edwards called for an ambulance to transport the victim to the hospital. Officer
Edwards followed the victim to the hospital and took her to the rape crisis center after she was
released.

On cross-examination, Officer Edwards said that he transported Defendant to the hospital
in Somerville for DNA testing. The physician on call, however, said that DNA testing would be
futile because of the amount of time that had passed since the incident and because Defendant had
aready washed himself.

Officer Ricky Wilson, with the Fayette County Sheriff's Department, testified that
Defendant’ s statement was taken at hisoffice on April 14, 2003. Officer Wilson said that his office
door remained open during the interview. Defendant sat in the corner chair, Officer Wilson sat
behind his desk, and Officer Michael Draper with the Rossville Police Department sat by the door.
Defendant was read his Miranda rights. Defendant said that he had a high school education and
some college credits, and that he understood hisrights. Defendant executed awritten waiver of his
Miranda rights. In hiswaiver, Defendant stated that he was willing to make a statement, and that
no promises, threats, pressure or coercion had been used against him.

Officer Wilson read Defendant’ s statement to the jury, a portion of which is as follows:

[OFFICER WILSON]: Do you understand why you are here?
[DEFENDANT]: Yes. | have asexual assault charge on my mom.
[OFFICER WILSON]: What night did this assault happen?
[DEFENDANT]: [April 8, 2003] around 1:30 am.

[OFFICER WILSON]: Where did this [assault] occur at?
[DEFENDANT]: 5185 Highway 57, Ap[artment] #28, Rossville, TN.
[OFFICER WILSON]: On that night, did you have sex with your mother?



[DEFENDANT]: Yes. | wouldn't call it sex, but | may have put it in
her. Shehad it in her hand and put it in her herself.
We were on the couch. | had been drinking that night
and had about afifth of whiskey. She camein there
whilel waswatching asex movie. | may have put my
fingersin her aso.

[OFFICER WILSON]: Are you saying the sex was consensual ?

[DEFENDANT]: It was on my part.

[OFFICER WILSON]: Why do you think your mother is saying you raped
her?

[DEFENDANT]: A dispute over money.

Defendant saidin hisstatement that the victim must haveinflicted theinjuries on herself and
said that he and the victim had engaged in consensual sex since February 2003.

The State rested its case-in-chief, and Defendant presented the following defense. Albert
Ryan testified that his mother, Minnie Ryan, called him about the incident. He arrived at the
victim’s apartment between 6:05 am. and 6:10 am. Mr. Ryan said hefound the victim standing on
the sidewalk, and that she was “shaken up” and “scared.” Thevictim told Mr. Ryan that Defendant
had dragged her around her apartment, slapped her, and raped her. Mr. Ryan called 911. Mr. Ryan
acknowledged that the victim paid some of her household bills with some of the proceeds of
Defendant’ s paycheck after the incident.

Frederick Hill testified that the victim knocked on his door around 7:00 am. on April 8,
2003, and called her daughter, Sarah Boyd. Mr. Hill said that the victim’ s head was down and she
was crying. Mr. Hill did not recollect seeing any bruises but the victim'’s face appeared a little
swollen. Mr. Hill said that he did not accompany the victim when shereturned to her apartment, and
hedid not call thepolice. Mr. Hill acknowledged that he and the victim visited often in each other’s
apartments, and that he had spent the night with the victim in her apartment prior to the incident.

Defendant testified on hisown behalf. Defendant said that the charges against him werethe
result of a conspiracy between the victim, her daughter, Mary Coburn, and Frederick Hill to force
Defendant to givethem money for gambling. Defendant said heworked hard, and thevictim became
upset if he did not give her any money so that she could go to the casinos. Defendant said that he
loved and respected his mother and denied committing the offenses. Defendant said that on April
8, 2003, he arrived home around 11:00 p.m., took a shower, and drank abeer. The victim argued
with him over money. At one point, Defendant said that he was in the bathroom when the victim
began an argument. Defendant said that the victim told him that if he did not give her some money
she“kn[e]w what to do.” Defendant said the prosecutor then “becameinvolved” in the conspiracy.
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On cross-examination, Defendant denied that he was watching a*“ sex tape” the night of the
offense, but he acknowledged that the movie he was watching had sexual connotations. Defendant
denied making a statement to Officer Wilson, and said that Officer Wilson was part of the
“congpiracy.” Defendant conceded that Ms. Copeland “made agood point” when shetestified that
the victim'’ sinjuries were consistent with her medical history, but Defendant pointed out that Ms.
Copeland did not testify that he was the perpetrator of the offenses. Defendant denied that he drank
afifth of whiskey on the night of the offense, but he said that he may have had some whiskey two
daysearlier. Defendant acknowledged that he had prior robbery convictions, but he said, “we' re not
comparing no rape with no robbery.”

II. Sufficiency of the Evidence

When reviewing Defendant’ s challenge to the sufficiency of the convicting evidence, we
must review the evidence in a light most favorable to the prosecution in determining whether a
rationad trier of fact could have found all the essential elements of the crime beyond a reasonable
doubt. Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed.2d 560, 573 (1979).
Once ajury finds a defendant guilty, his or her presumption of innocenceis removed and replaced
with a presumption of guilt. Sate v. Black, 815 S.W.2d 166, 175 (Tenn.1991). The defendant has
the burden of overcoming this presumption, and the State is entitled to the strongest |egitimate view
of the evidence along with all reasonable inferences which may be drawn from that evidence. 1d.;
Sate v. Tuggle, 639 SW.2d 913, 914 (Tenn.1982). The jury is presumed to have resolved all
conflicts and drawn any reasonable inferences in favor of the State. State v. Sheffield, 676 SW.2d
542, 547 (Tenn.1984). Questions concerning the credibility of witnesses, the weight and valueto be
given the evidence, and all factual issues raised by the evidence are resolved by thetrier of fact and
not this court. State v. Bland, 958 S\W.2d 651, 659 (Tenn.1997). These rules are applicable to
findings of guilt predicated upon direct evidence, circumstantial evidence, or acombination of both
direct and circumstantial evidence. Satev. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim. App 1990).

As relevant in the case sub judice, aggravated rape is defined as the “unlawful sexual
penetration of avictim by the defendant, or the defendant by avictim,” and the defendant “causes
bodily injurytothevictim.” T.C.A. 839-13-502(a)(2). “ Sexual penetration” includesany intrusion,
however dlight, of aperson’ sbody “into the genital or anal openingsof thevictim’sbody.” Id. 8 39-
13-501(7). The emission of semenisnot required. 1d. “*Bodily injury’ includes a cut, abrasion,
bruise, burn or disfigurement, and physical pain or temporary illness or impairment of the function
of a bodily member, organ, or mental faculty.” 1d. 8 39-11-106(a)(2). The offense of incest is
committed by engaging in sexual penetration with, among other familial relationships, a person’s
natural parent. Id. 8 39-15-302(a)(1).

Defendant does not dispute that the victim is his natural parent. The victim testified that
Defendant placed hishand in her vaginaand instructed her to masturbate him. Thevictim stated that
Defendant threw her on the floor, tore her clothes off, slapped her, and threw her over a couch,
hurting her leg and shoulder. Ms. Copeland testified that the victim had various scratches and
bruises on her upper and lower back, her left arm and her |eft breast, and genital injuries consistent
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with the victim’s medical history. The victim reported both penile and digital penetration to Ms.
Copeland and stated that Defendant g acul ated after he made the victim masturbate him. Defendant
argues that there was no physical evidence to indicate that he was the perpetrator of the offenses.
Thelack of physical evidence, such as DNA test results, however, goesto the weight of the State’s
evidence. Based on our review of the record, we conclude that arational trier of fact could find
beyond a reasonable doubt that Defendant was guilty of the offenses of aggravated rape and incest.
Defendant is not entitled to relief on thisissue.

[I1. Denial of Pre-Trial Motions
A. Preliminary Hearing Transcript

We note initially that Defendant proceeded pro se at trial as well as now on appeal.
Defendant argued that his constitutional right to confront witnesses was viol ated because he was not
allowed to personally cross-examine the State' s witnesses at the preliminary hearing even though
he was represented by counsel. Thetrial court interpreted Defendant’ s argument as arequest for a
second preliminary hearing. In denying Defendant’s motion, the trial court found that Defendant

was provided apreliminary hearing and was represented by Counsel. Hiscomplaint
is that he did not like the way his counsel conducted the hearing, and that some
witnesses were not truthful. Rule 5, Tennessee Rules [of] Criminal Procedure]
provides for a preliminary hearing, which was provided to the Defendant.

We find no error in thetrial court’s denial of a second preliminary hearing. We note that
a defendant “does not have a constitutional right under the State or Federa Constitution to
participate in propria persona in his own defense and simultaneously to be represented by
participating counsel. He may conduct his own defense without benefit of counse or with an
attorney present in the capacity of ‘elbow counsel.” The choiceis his; he represents himself or he
isrepresented-one or the other, but not both.” Statev. Burkhart, 541 SW.2d 365, 371 (Tenn. 1976).
Defendant is not entitled to relief on thisissue.

Defendant also argues that the State’ sfailure to provide him with awritten transcript of the
preliminary hearing violated his constitutional rights to present a defense and effectively cross-
examine the State' s witnesses in violation of Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194,
1196-97, 10 L. Ed. 2d 215 (1963). Defendant alleges that the transcript would show that the victim
recanted her charge against Defendant at the preliminary hearing and thus contains excul patory
evidenceas contemplated by Brady. Under Brady, the State had aduty to furnish the defendant with
any exculpatory evidencein its possession. Id. at 87, 83 S. Ct. at 1196-97.

Defendant requested a copy of his preliminary hearing transcript at his motion hearing to
which the trial court responded, “All right.” Initially, we note that a written transcript of a
preliminary hearing is not required. Tenn. R. Crim. P. 5.1, Advisory Commission Comments. A
general sessionscourt isnot acourt of record. See Statev. Black, 897 S.W.2d 680, 682 (Tenn.1995)
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(“[1]tisundisputed that aGeneral Sessionscourt isnot acourt of record.”). Theclerksof the general
sessions courts are required to keep such recordsin criminal proceedings as required by law and the
Tennessee Rules of Criminal Procedure. Tenn. R. Crim. P. 55. In apreliminary hearing,

[t]he evidence of the witnesses does not have to be reduced to writing by the
magistrate, or under the magistrate’s direction, and signed by the respective
witnesses; but the proceedings shall be preserved by electronic recording or its
equivalent. If the defendant is subsequently indicted, such recording shall be made
available to the defendant or defense counsel so they may listen to the recording in
order to be apprised of the evidence introduced in the preliminary examination.

Tenn. R. Crim. P. 5.1(a)(3)

Thereis no indication in the record that an audio recording of the preliminary hearing was
not preserved. There is also no indication in the record that Defendant requested access to the
electronic recording as was his responsibility. The State is not required to disclose information a
defendant already possesses or is able to obtain. State v. Marshall, 845 SW.2d 228, 233 (Tenn.
Crim. App.1992). Nor isthe State required to disclose information that is not possessed by or under
the control of the prosecution or other governmental agency. Id. “When exculpatory evidence is
equally available to the prosecution and the accused, the accused ‘ must bear the responsibility of
[hig] failureto seekitsdiscovery.’” Id. (citing United Statesv. McKenze, 768 F.2d 602, 608 (5th Cir.
1985)). It was incumbent upon Defendant to request access to the electronic recording of his
preliminary hearing, which he apparently did not do. Defendant is not entitled to relief on thisissue.

B. Psychological Evauation of State’s Witnesses

Defendant filed agenerd pre-trial motion requesting that al of the State’ switnesses submit
toa“medical mental examination. . . to insurethat [Defendant] receive[s] afair and impartial trial.”
More specifically, Defendant requested that Mr. Hill undergo a psychiatric examination because he
had previously been hospitalized for “extreme use or excess [sic] use of beer and whiskey and
cocaine.” Defendant contended that Mr. Hill was incompetent to testify. In another motion,
Defendant requested that witnesses Mr. Hill, Ms. Coburn, Detective Edwards, the victim, and an
“unknown trustee, Somerville Jail” be examined at the Western State Mental Hospital in Bolivar.
Finally, Defendant suggested in another motion that the victim was incompetent to testify because
of her “writing ability and not being ableto read.” Thetria court found that Defendant had failed
to establish that a psychological examination of the listed witnesses was necessary and denied
Defendant’ s motion.

Defendant arguesthat the denial of hismotion requiring theabove named witnessesto submit
to psychological examinations violated his constitutional right to present a defense and hisright of
confrontation. Rule 601 of the Tennessee Rules of Evidence provides that “[€]very person is
presumed competent to be a withess except as otherwise provided in these rules or by statute.”
“Virtually al witnesses may be permitted to testify: children, mentally incompetent persons,
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convictedfelons.” Tenn. R. Evid. 601, Advisory Commission Comments. Rule 603 of the Tennessee
Rules of Evidence providesthat “[b]efore testifying, every witness shall be required to declare that
thewitnesswill testify truthfully by oath or affirmation, administered in aform cal cul ated to awaken
the witness's conscience and impress the witness's mind with the duty to do so.” Further, the
determination asto whether awitness is competent to testify isadiscretionary decision of thetrial
court, which will not be overturned on appeal unlessthe court clearly abused its discretion. Satev.
Hallock, 875 S.W.2d 285, 293 (Tenn. Crim. App.1993). Asfor thevictim, while our supreme court
has held that a trial court has the inherent power to compel a psychiatric or psychological
examination of asex abuse victim, it has also stated that “[s|uch power should be invoked only for
the most compelling of reasons, al of which must be documented in the record. This discretion
should be exercised sparingly.” Forbes v. Sate, 559 SW.2d 318, 321 (Tenn.1977). “Compelling
reasons’ include situations “such as where substantial doubt is cast upon the victim’s sanity, or
wherethereisarecord of prior mental disordersor sexual fantasies, or wherethe story isincredible,
and even in these situations, only if thereislittle or no corroboration to support the charge.” State
v. Ballard, 714 S\W.2d 284, 287 (Tenn. Crim. App.1986); see also Sate v. Campbell, 904 SW.2d
608, 612-13 (Tenn. Crim. App.1995).

At the motion hearing, the only information advanced by Defendant in support of hismotion
for a psychiatric examination of the victim and Mr. Hill is that Defendant did not know “if the
witnesses was [sic] high on medication and they’ ve been in the hospital the other two times.” The
record is devoid of any basis for granting Defendant’s motion, or any evidence that the witnesses
were incompetent to testify at the time of trial. The Confrontation Clause is atria right, designed
to prevent improper restrictions of thetypes of questionsthat defense counsel may ask during cross-
examination, and not a “constitutionally compelled right of pretrial discovery.” Pennsylvania v.
Ritchie, 480 U.S. 39, 52, 107 S. Ct. 989, 999, 94 L. Ed. 2d 40 (1987). “The Clause’ s ultimate goal
isto ensure reliability of evidence. . . by testing in the crucible of cross-examination.” Crawford
v. Washington, 541 U.S. 36, 62, 124 S. Ct. 1354, 1370, 158 L. Ed. 2d 177 (2004). “The ability to
guestion adverse witnesses, however, does not include the power to require the pretria disclosure
of any and all information that might be useful in contradicting unfavorabletestimony.” Ritchie, 480
U.S. at 53, 107 S. Ct. at 999. Defendant is not entitled to relief on thisissue.

C. DNA Testing

Defendant arguesthat thetria court erred in denying Defendant’ srequest for DNA analysis
on himself and the victim. A rape kit was collected from the victim at the time of her medical
examination. No samplewas collected from Defendant for comparison purposes, however, because
of the passage of time before the collection of asample was contemplated. The State, therefore, did
not intend to introduce DNA evidence at trial. Thetria court found that “[s]ince there isno DNA
evidenceto beintroduced, and no reasons have been shown or presented for thistesting, thisrequest
isdenied.”

Based on our review of the record, wefind no error in thetrial court’ sdenial of Defendant’s
motion concerning DNA analysis.



D. Motion to Dismiss the Indictment

Atthemotion hearing, Defendant argued that theindictment agai nst him shoul d be dismissed
because the grand jury was selected in “adiscriminatory manner.” Defendant alleged that the panel
“was coerced and forced by the District Attorney, like | say, the prosecutor, which is supposed to be
their legal counsel, which forced the Grand Jury to votein favor of the State, because they failed to
submit evidence on my own, the evidence that the Grand Jury failed to hear.”

Thetria court denied Defendant’s motion, finding that:

the Defendant presented no proof or statement other than the allegation that the
Grand Jury was selected in a discriminatory manner. More than a conclusion is
required. The Defendant also included in his motion that the indictment should be
dismissed because the Grand Jury only heard one side, the officer’ stestimony. The
Motion to Dismissis denied.

Wefind no abuseof discretionindenying Defendant’ smotion to dismisstheindictment. See
Satev. Bonderant, 4 SW.3d 662, 675 (Tenn. 1999)(rejecting the defendant’ s motion to quash the
indictment in the absence of any proof that discrimination tainted the entire grand jury). Defendant
isnot entitled to relief on thisissue.

E. Change of Venue

Defendant filed apre-trial motion requesting achange of venue based on ageneral allegation
that “the State officials have obstructed justice” in avariety of ways. At the hearing on hismotion,
Defendant argued that “most likely most of the people, like | say, in Fayette County are related to
each other.” Thetrial court found that “ Rule 18 requires venueto bein the County wherethe offense
was committed. The Defendant made no showing of publicity or any reason to suspect that the
Defendant could not receive afair tria in Fayette County. If it appears during jury selection that a
fair trial probably cannot be had, the Court will reconsider this motion.”

At the conclusion of the State’ svoir dire of the prospective jurors, Defendant was extended
an opportunity to ask the panel questions, but Defendant responded that he had no questionsfor the
prospective jurors. None of the jurors indicated that they knew Defendant or had been unduly
exposed to pre-tria publicity.

A change of venue may be granted if it appearsthat “afair trial isunlikely because of undue
excitement against the defendant in the county where the offense was committed or for any other
cause.” Tenn. R. Crim. P. 21(a). A motion for change of venue is|eft to the sound discretion of the
tria court and the court’s ruling will be reversed on appeal only upon a clear showing of an abuse
of that discretion. Satev. Howell, 868 S.W.2d 238, 249 (Tenn.1993); Satev. Hoover, 594 SW.2d
743, 746 (Tenn. Crim. App.1979). Based on our review of the record, we conclude that the trial
court did not abuse its discretion in denying Defendant’s motion for change of venue.
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F. Pre-trial Motions not Brought to the Attention of the Trial Court

Defendant filed approximately 130 pre-trial motions, which, although at times repetitive,
covered awide spectrum of issues. A hearing was held on Defendant’ s pre-trial motions on March
22, 2004, at which time Defendant addressed nineteen of the issues raised in his pre-trial motions.
Defendant acknowledged that he had filed anumber of pre-trial motions, but stated, “ I’ m not going
to wastethe Court’ stime, likel say, with all themotions.” At the conclusion of the hearing, thetrial
court issued itsorder, ruling on thoseissueswhich werebrought to itsattention. Inhisdirect appeal,
Defendant argues generally that thetria court erredin failing to ruleon al of his pre-trial motions.
He seeks appellate review of those issues not presented to thetrial court at the motion hearing, and
upon which no factual findings were made.

ThisCourt’ sjurisdictionisappellate only; appellate courtsgenerally do not review issuesnot
presented to or dealt with by thetrial court. T.C.A. 816-5-108; Tenn. R. App. P. 36(8). Itisawell-
established rule of law that the failure to bring a motion to the attention of thetrial court constitutes
awaiver of theissue. Satev. Locke, 771 S.W.2d 132, 138 (Tenn. Crim. App. 1988); Satev. Kinner,
701 SW.2d 224, 227 (Tenn. Crim. App. 1985). “The filing of a motion with the clerk without
presenting it tothetrial court for determinationisof no effect.” Kinner, 701 SW.2d at 227. A tria
judgewill not beplacedinerror for failing to consider something which was never presented to him.
Satev. Williams, 638 S.\W.2d 417, 421 (Tenn. Crim. App. 1982). Accordingly, weconsider waived
thoseissuesreflected in Defendant’ s pre-trial motionswhich were not presented to thetrial court by
Defendant at his motion hearing. See Locke, 771 SW.2d at 138 (“When the record transmitted to
this Court does not reveal that a pre-trial motion was brought to the attention of thetrial court prior
to trial so that the trial court could rule upon the motion, the defendant waives the issue.”).

V. Evidentiary Rulings
A. Standard of Review

Theadmissibility of evidenceisgenerally within the sound discretion of thetrial court. State
v. Saylor, 117 SW.3d 239, 247 (Tenn. 2003). The threshold determination is whether or not the
proffered evidenceisrelevant. Pursuant to Rule 401 of the Tennessee Rules of Evidence, evidence
isdeemed relevant if it has “any tendency to make the existence of any fact that is of consequence
to the determination of the action more probable or less probable than it would be without the
evidence.” See State v. Forbes, 918 SW.2d 431, 449 (Tenn. Crim. App. 1995). Even relevant
evidence, however, may beexcluded“if itsprobativevalueissubstantially outwel ghed by the danger
of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence.” Tenn. R. Evid. 403. “When
arriving at adetermination to admit or exclude even that evidencewhich isconsidered relevant, trial
courts are generally accorded awide degree of latitude and will only be overturned on appea when
thereis a showing of abuse of discretion.” Saylor, 117 SW.3d at 247.
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A pro se defendant is not exempt from the rules of evidence and procedure. Sate v.
Carruthers, 35 S.\W.3d 516, 552 (Tenn. 2000); Satev. Bradfield, 973 S.W.2d 937, 945 (Tenn. Crim.
App. 1997). The pro se defendant “is bound by the record he has created in thetrial court.” Sate
v. Gillespie, 898 S\W.2d 738, 741 (Tenn. Crim. App. 1994); seeal so United Statesv. Dujanovic, 486
F.2d 182 (9th Cir. 1973) (observing that “one of the penalties of self-representation is that [the
appellant] is bound by his own acts and conduct and held to hisrecord”).

Defendant argues generdly that the trial court’s evidentiary rulings denied him his
constitutional right to confront the witnesses against him and to conduct meaningful cross-
examination. In examining the relationship between the constitutional rights extended under the
Sixth Amendment and the Due Process Clause of the Fourteenth Amendment and the evidentiary
rules governing relevance and the impeachment of witnesses, this Court has observed,

[w]e begin by noting that the defendant’s constitutional right to confront the
witnesses against him includes the right to conduct meaningful cross-examination.
Pennsylvaniav. Ritchie, 480 U.S. 39, 51, 107 S.Ct. 989, 998, 94 L. Ed. 2d 40 (1987);
Satev. Brown, 29 SW.3d 427,431 (Tenn.2000); Satev. Middlebrooks, 840 SW.2d
317,332 (Tenn.1992). Denial of the defendant’ sright to effective cross-examination
is*“ ‘constitutional error of the first magnitude’ ” and may violate the defendant’s
right to a fair trial. State v. Hill, 598 SW.2d 815, 819 (Tenn. Crim. App.1980)
(quoting Davisv. Alaska, 415 U.S. 308, 318, 94 S.Ct. 1105, 1111, 39 L. Ed. 2d 347
(1974)). “The propriety, scope, manner and control of the cross-examination of
witnesses, however, rests within the sound discretion of the trial court.” Sate v.
Dishman, 915 S.W.2d 458, 463 (Tenn. Crim. App.1995); Coffeev. Sate, 188 Tenn.
1,4,216 SW.2d 702, 703 (1948). Furthermore, “ adefendant’ sright to confrontation
does not preclude atrial court from imposing limits upon cross-examination which
takeinto account such factors as harassment, prejudice, i ssue confrontation, witness
safety, or merely repetitive or marginally relevant interrogation.” State v. Reid, 882
S.W.2d 423, 430 (Tenn. Crim. App. 1994). This court will not disturb the limitsthat
atrial court has placed upon cross-examination unless the court has unreasonably
restricted the right. Dishman, 915 S.W.2d at 463; Sate v. Fowler, 213 Tenn. 239,
253, 373 SW.2d 460, 466 (1963).

We also recognize that the “ Sixth Amendment and the Due Process Clause of the
Fourteenth Amendment clearly guarantee a criminal defendant the right to present
a defense which includes the right to present witnesses favorable to the defense.”
Brown, 29 SW.3d at 432; Chambers v. Mississippi, 410 U.S. 284, 302, 93 S.Ct.
1038, 1049, 35 L.Ed.2d 297 (1973) ( “Few rights are more fundamental than that of
an accused to present witnessesin hisown defense.”) Although thisright iscritical,
at timesit“ ‘must yield to other legitimate interests in the criminal trial process,””
including “‘established rules of procedure and evidence designed to assure both
fairness and reliability in the ascertainment of guilt and innocence.”” Brown, 29
S.W.3d at 432 (quoting Chambers, 410 U.S. at 295, 302, 93 S.Ct. at 1046, 1049).

Sate v. Wyrick, 62 SW.3d 751, 770 (Tenn. Crim. App. 2001).
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With that in mind, we now turnto Defendant’ sissuesconcerning thetrial court’ sevidentiary
rulings.

B. Rule412

Defendant challenges the trial court’s ruling under Rule 412 of the Tennessee Rules of
Evidence denying Defendant the opportunity to cross-examine the victim about the victim's
consensual relationship with him and her sexual relationship with Mr. Hill. Although not entirely
clear, it appears that Defendant argues that the evidence is admissible under Rule 412 to show that
Defendant’ s sexual conduct with the victim was consensual, or, alternatively, that the evidence was
relevant to explain thevictim’ smedical injuries by showing that the victim had sexual relationswith
Mr. Hill instead of Defendant. See Tenn. R. Evid. 412(c)(3) and (4)(1).

Rule412isfrequently referredto as Tennessee’ srapeshield law and“ limitstheadmissibility
of evidence about the prior sexual behavior of a victim of a sexual offense, and establishes
procedures for determining when evidence is admissible.” State v. Sheline, 955 SW.2d 42, 45
(Tenn.1997). “Thelaw wasenacted to reflect the general view that evidenceof prior sexua behavior
isirrelevant or, if relevant, has little probative value compared to its prejudicial effect, unless the
evidence is within one of the enumerated exceptions.” State v. Brown, 29 SW.3d 427, 429-30
(Tenn. 2000).

As pertinent to Defendant’s contentions, Rule 412 provides that evidence of specific
incidents of a victim’'s sexua behavior is inadmissible unless offered in accordance with the
procedural requirements embodied in the rule, and, (1) is offered on the issue of consent if the
sexual behavior iswith the defendant, or (2) is offered to rebut or explain medical evidence if the
sexual behavior was with a person other that the defendant. Tenn. R. Evid. 412(c)(3) and (4)(1). If
the proferred evidence sati sfies subsection (c), subsection (d)(4) further requires asaprerequisiteto
admissibility a determination by the trial court that the probative value of the evidence outweighs
itsunfair prgudiceto thevictim. Tenn. R. Evid. 412(d)(4).

In order to introduce such evidence, the defendant must file awritten motion ten days prior
to trial, accompanied by an offer of proof describing the specific evidence and the purpose for
introducing it. 1d. 412(d)(i) and (iii). The motion must “be served on all parties, the prosecuting
attorney, and the victim.” 1d. 412(d)(ii).

Although Defendant filed the required motion within the allotted time limit, his motion
contains only conclusory statementswithout an offer of proof to support the allegations. Defendant
stated that “the purpose of this motion [is] to prove that this[is g false charge, and allegation, and
that someone else committed this aleged charge. And their personal vandetta[sic] between victim
and state witnesg[es], and state only [has] evidence based on perjury and this evidence should be
admitted part of accused[‘s| due process rights. And this case was conducted with improper
investigation.”
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The trial court deferred ruling on Defendant’s motion in the absence of the victim at the
hearing on March 22, 2004, and directed that the “procedure set forth in Rule 412(d) will be
conducted by thetrial judge, upon notice by the defendant.” During the victim’ scross-examination,
thetria court conducted ahearing out of the presence of thejury to allow Defendant the opportunity
to present an offer of proof that would support the introduction of evidence concerning specific
incidents of the victim’'s sexua conduct under Rule 412. Defendant stated that Mr. Hill
“[slometimes . . . spendsthenight . . . in [the victim’s] bedroom.” When asked for clarification,
Defendant explained, “ The crime happened on April the 8", you know what I'm saying. I'mtelling
the offer [sic] what I'm saying right now is sexual behavior misconduct in February of 2003.”
Defendant alleged that the victim watched “Playboy tapes’ with him. In conclusion, Defendant
stated:

Y our Honor, you know what I’'m saying right now hey, the victim, you know what
I'm saying right now, [the victim], right, what I’ m saying right now, in the past, right
what I’'m saying right now, it was consensual in the past. So consensual, what I'm
saying right now, she was speaking that night, that night that it happened, Y our
Honor, what I’ m saying right now. It don’t say it happened at night. Y ou know what
I"'m saying. |I'm thinking thiswitness, what I’ m saying, thinking about what you see
on avideo tape or some Playboy tape in the past or something on this incident that
she’s speaking of today. |I'm alleging this crime never occurred on April the 8" of
2003. It probably happened in the past or prior or misconduct had happened.

Other than genera alegations that the victim watched a video tape with Defendant on the
night of the offense, and that “ probably” Defendant and the victim had engaged in consensual sexual
relationships in the past, or the victim had engaged in sexual relationships with Mr. Hill at some
point prior to the date of the offense, Defendant offersno specificincidents of sexual behavior which
arerelevant to theissue of consent or asexual act with another person to rebut the medical evidence.
Based on our review, we conclude that the trial court did not abuse its discretion in excluding the
challenged evidence, nor did such exclusion violate Defendant’ s confrontation rights. Defendant
isnot entitled to relief on thisissue.

C. Subpoenas

Defendant arguesthat thetrial court’ sgrant of the State’ sapplication to quash the subpoenas
issued by the Defendant requiring the attendance and testimony of Elizabeth Rice, District Attorney
Generd for Fayette County, and Ron Swanton, with the Rossville Police Department, violated his
constitutional right to present a defense. The Sixth Amendment to the United States Constitution
grants an accused aright to compulsory process for obtaining witnessesin hisor her favor. Faretta
v. California, 422 U.S. 806, 816, 95 S.Ct. 2525, 2532 (1975). However, acriminal defendant’ sright
to compul sory process is not absol ute; rather, the United States Constitution only prohibits a state
from denying adefendant the ability to present testimony that is“‘ relevant and materia, and. . . vita
to the defense.’” United States v. Valenzuela Bernal, 458 U.S. 858, 867, 102 S.Ct. 3440, 3446
(1982)(quoting Washington, 388 U.S. at 16, 87 S.Ct. at 1922)); see also, e.g., United Sates v.
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Williamson, 202 F.3d 974, 979 (7th Cir.2000); United Statesv. Soape, 169 F.3d 257, 268 (5th Cir.),
cert. denied, 527 U.S. 1011, 119 S.Ct. 2353 (1999); Richmond v. Embry, 122 F.3d 866, 872 (10th
Cir.1997); United Sates v. North, 910 F.2d 843, 889 (D. C .Cir.1990), withdrawn and superceded
in part on other grounds by United Satesv. North, 920 F.2d 940 (D. C. Cir.1990). The Tennessee
Congtitution similarly affordsadefendant facing criminal prosecution theright “to have compul sory
process for obtaining witnessesin [the defendant’ 5] favor.” Tenn. Const. art. |, 8 9. Moreover, like
the United States Constitution, our state constitution only extends to a defendant a right to
compulsory process“[i]f aprospective witnessisor probably will beamateria one. ... The matter
turns on whether theissuance of processwould in fact be an abuse of process, and, if the Court finds
such isthe case the Court has power to prevent such abuse.” Bacon v. Sate, 385 S.W.2d 107, 109
(Tenn.1964); see also Sate v. Smith, 639 SW.2d 677, 680 (Tenn. Crim. App.1982)(“‘[T]he
constitutional right to compulsory process requires such process for, and only for, competent,
material, and resident witnesses whose expected testimony will be admissible.’”); seealso T.C.A.
840-17-105 (* Asprovided by the Constitution of Tennessee, theaccused, inall criminal prosecution
has a right to meet the witnesses face to face, and to have compulsory process for obtaining
witnesses in the accused’ s favor.”)

At ahearing outside the presence of the jury, the State argued that Officer Swanton was not
involvedinthe case other than presenting the matter to thegrand jury. Defendant argued that Officer
Swanton “probably” was involved in the investigation. The main thrust of Defendant’s desire to
secure Officer Swanton as a withess concerned a past encounter between the victim and Officer
Swanton when Officer Swanton wasinvestigating achargeagainst Defendant’ sbrother, Robert Tate.
Defendant alleged that Officer Swanton had visited the victim’'s house at some point in the past
looking for Defendant’s brother, Robert Tate, “with the victim probably standing there and [the
victim] told” Officer Swanton that Robert Tate was not there when he was. Defendant submits that
thistestimony wasrelevant toimpeach thecredibility of thevictim. Asfor District Attorney General
Rice, Defendant submitted that “[Ms.] Ricewas—had visit[ed] also Frederick Hill. Herodearound
in [her] car in Rossville, you see what I'm saying. [S]he had investigated the case as well as[s]he
had talked to the witness.”

Thetrial court found that neither witness could present either relevant or material testimony
at trial and granted the State’ s application to quash the subpoenas.

Inreviewing atrial court’ sexercise of its power and duty to prevent the abuse of its process,
appellate courtsin Tennessee have generally applied an abuse of discretion standard. See, e.g., Sate
v. Burrus, 693 S.W.2d 926, 929 (Tenn. Crim. App. 1985). Aspertinent to Genera Rice, “[i]t isleft
to the sound discretion of the tria court as to whether to either alow or require a member of the
prosecuting team to testify. Because of the potential for misuse of the privileges by the defense, the
practice is not to be permitted unless absolutely necessary.” State v. Baker, 931 SW.2d 232, 238
(Tenn. Crim. App. 1996) (citing Bowman v. Sate, 598 SW.2d at 811). Based on our review, we
conclude that thetrial court did not abuse its discretion in granting the State’ s application to quash
the subpoena as to General Rice.
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Wealso concludethat thetrial court did not abuseitsdiscretion asto the requested subpoena
for Officer Swanton’s testimony. Assuming arguendo that the incident actually, as opposed to
“probably” occurred, Officer Swanton was apparently not privy to the victim’s deception asto her
son’ swhereabouts, if indeed such deception occurred. Officer Swanton’s proposed testimony was
inadmissible on any number of grounds. See, e.g., Tenn. R. Evid. 608(b) (“ Specific instances of
conduct of a witness for the purpose of attacking or supporting the witness's character for
truthfulness . . . may not be proved by extrinsic evidence.”). Defendant is not entitled to relief on
thisissue.

D. Violation of “The Rule’ of Witness Sequestration

Defendant filed apre-trial motion requesting that all witnesses be excluded at trial pursuant
to Rule 615 of the Tennessee Rules of Evidence, familiarly known as the “Rule.” Thetrial court
granted Defendant’ s motion and called for the exclusion of all witnesses from the courtroom prior
to opening arguments. During the presentation of hisdefense, Defendant called aswitnessesMinnie
Ryan and Mary Coburn (Ford), both of whom were present in the courtroom during the trial. Ina
hearing outside the presence of the jury, Defendant made an offer of proof as to the testimony of
thesewitnesses. Defendant said that the affidavit of complaint erroneously said that thevictim called
her daughter, Mary Coburn, immediately after the offense when, in fact, Ms. Coburn would testify
that the victim called her other daughter, Sarah Boyd. The State did not dispute that the affidavit
listed Mary Coburn’s namein error and pointed out that the trial testimony was consistent that the
victim called Sarah Boyd. Asfor Minnie Ryan, Defendant said that she had knowledge asto “what
was going on inside this particular residence. . . . sinceit’s[the victim’s] daughter, you know what
I’'m saying right now, most likely, you know what I' m saying, her son going to tell, you know what
I’'m saying, what she said, you know what I’m saying right now. . ..” Thetrial court found that even
if Ms. Coburn and Ms. Ryan were permitted to testify, the proposed testimony of both witnesses
would be inadmissible on relevancy and hearsay grounds, and it excluded the testimony.

“At the request of a party the court shall order witnesses, including rebuttal witnesses,
excluded at trial or other adjudicatory hearing. In the court’ s discretion, the requested sequestration
may be effective before voir dire, but in any event shal be effective before opening statements.”
Tenn. R. Evid. 615. The Tennessee Supreme Court has said that “[t]he purpose of theruleis to
prevent onewitnessfrom hearing thetestimony of another and adjusting histestimony accordingly.”
Satev. Harris, 839 SW.2d 54, 68 (Tenn. 1992) (citing Smith v. Sate, 554 S.W.2d 648, 651 (Tenn.
Crim. App. 1977)). We have previously explained the authority of the trial court in considering
alleged violations of therule:

Rule 615 does not prescribe aspecific sanction for itsviolation. Instead, courtsretain
thediscretion toimposeavariety of sanctionsappropriateto the circumstances. State
v. Anthony, 836 S.W.2d 600, 605 (Tenn. Crim. App. 1992); seealso N. Cohenetd.,
Tennessee Law of Evidence § 6.15[11][b] (4th ed.2000). Thetrial court may, asa
sanction, excludethetestimony of awitnesswho hearsother testimony while subject
to a sequestration order. See Sate v. Weeden, 733 SW.2d 124, 125 (Tenn. Crim.
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App. 1987). The decision to exclude or allow the testimony is a matter within the
discretion of the trial court, subject to a showing of abuse and prgudice to the
complaining party. Sate v. Chadwick, 750 SW.2d 161, 166 (Tenn. Crim. App.
1987).

Satev. Black, 75 SW.3d 422, 424-25 (Tenn. Crim. App. 2001).

Based upon our review of the record, we conclude that Defendant hasfailed to show that he
was prejudiced by the exclusion of the testimony of Mary Coburn and Minnie Ryan. Defendant is
not entitled to relief on thisissue.

After the exchange about these two witnesses' testimony, Defendant acknowledged to the
trial court that all of his witnesses had been present during the course of the trial. According to
Defendant’s brief, but not clear from the record, Defendant believed that the trial court’s ruling
excluding the testimony of Ms. Coburn and Ms. Ryan also served as an exclusion of the testimony
of his other witnesses, including Maggie Jones and Craig Andreas. Defendant argues that the
exclusion of these witnesses under Rule 615 violated his constitutional right to present a defense.

Defendant, however, did not call these witnesses to testify or even bring the witnesses
presence to thetrial court’ s attention. Accordingly, thetrial court was not given an opportunity to
consider the proposed testimony of thewitnessesin order to exerciseitsdiscretionary authority under
Rule 615.

“Error may not be predicated upon a ruling which admits or excludes evidence unless a
substantial right of the party isaffected and.. . . [i]n casetheruling is one of excluding evidence, the
substance of the evidence and the specific evidentiary basi s supporting admission were made known
to the court by offer or were apparent from the context.” Tenn. R. Evid. 103. Moreover, no relief
on appeal may be granted “in contravention of the trier of fact,” and no relief may be “granted to a
party responsible for an error or who failed to take whatever action was reasonably available to
nullify the harmful effect of anerror.” Tenn. R. App. P. 36(a). Defendant is not entitled to relief on
thisissue.

E. Witness Michael Draper

Although not entirely clear, Defendant appears to argue that the trial court erred in not
requiring the State to call Officer Draper to testify because Officer Draper was included on the
State’ s list of potential witnesses. Officer Draper and Officer Wilson participated in the interview
that culminated in Defendant’ s written statement. The State chose to call Officer Wilson to testify
instead of Officer Draper.

Tennessee Code Annotated section 40-17-106 createstheduty for thedistrict attorney general

to endorse on each indictment or presentment the names of the witnesses he intends to summon for
thestate. Thestatute, directory in nature, does not necessarily disqualify awitnesswhose name does
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not appear on the indictment from testifying and does not mandate the state to call all witnesses
actually endorsed on the indictment. Statev. Street 768 S.W.2d 703, 710 -711 (Tenn. Crim. App.,
1988) (citing Aldridge v. Sate, 4 Tenn. Crim. App. 254, 470 S.W.2d 42 (1971); Houston v. Sate,
567 SW.2d 485 (Tenn. Crim. App. 1978)).

Defendant was entitled to request the issuance of subpoenas. The record does not show
whether or not he subpoenaed Officer Draper to testify. Defendant is not entitled to relief on this
issue.

F. 911 Tape

At the start of the presentation of his defense and before calling hisfirst witness, Defendant
sought to introduce the recording of the 911 call made by Mr. Ryan. Defendant acknowledged that
Mr. Ryan called 911 but insisted that he also spoke to the dispatcher. The tria court denied the
admission of the tape on hearsay grounds. Defendant argues that the trial court’ s ruling was error
because the tape contained “exculpatory evidence.” Defendant does not suggest what this
exculpatory evidence might be beyond his allegation that he talked to the dispatcher and told the
dispatcher that he knew what “was going on at the apartment.”

Hearsay is defined as “a statement, other than one made by the declarant while testifying at
the trial or hearing, offered in evidence to prove the truth of the matter asserted.” Tenn. R. Evid.
801(c). Generally, hearsay statements are inadmissible unlessthey fall under one of the recognized
exceptions to the hearsay rule. Tenn. R. Evid. 802. Accordingly, atrial court’s ruling on whether
astatement is hearsay isaquestion of law, and the appellate court reviewsthe issue de novo without
apresumption of correctness. See Satev. Schiefelbein, 2007 WL 465151, *31 (Tenn. Crim. App.
2007)(citing Shelia Rae Gibbs v. Robin Media Group, No. M1999-00820-COA-R3-CV, dlip op. at
3 (Tenn. Ct. App., Nashville, Aug. 25, 2000); Russell v. Crutchfield, 988 SW.2d 168, 170 (Tenn.
Ct. App.1998)).

Defendant does not suggest what exception might be applicablein the case sub judicewhich
wouldwarrant disturbing thetrial court’ sruling. We concludethat thetrial courtdid noterrinruling
that the 911 tape was inadmissible hearsay. Defendant is not entitled to relief on thisissue.

G. Suppression of Statement

Defendant filed numerous pre-trial motions seeking to suppress certain evidence and his
statement to the police. At the hearing on Defendant’ s pre-trial motions, Defendant argued that the
evidence seized when he was arrested should be suppressed. Thisevidenceincluded “al the sheets,
bedspreads, clothing, beer contai ner, whiskey bottle, pictures, everythingthey seized, [and the] VCR
... and videotapes.” The following colloquy occurred:

[THE COURT]: Excusemejust asecond. Doesthe State have any videotapes
they intend to introduce in the case in chief?
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[THE STATE]:

[DEFENDANT]:

[THE COURT]J:

[DEFENDANT]:

[THE COURT]:

[DEFENDANT]:

[THE COURT]:

[DEFENDANT]:

Defendant did not raise the issue of the suppression of his statement at the motion hearing,

No, your Honor.

The State hasn’t provided anything in discovery.

I’'m just finding out. 1f you want something suppressed, and
they’re not intending to introduce anything, then there’'s no
point in having amotion.

Yessdir. That'sfine.

What elseisit specifically that you want suppressed?
Specificaly, like | say, the arrest warrant, you know what |
say, number one — the arrest warrant and the affidavit of

complaint.

All right. The arrest warrant and affidavit of complaint will
not be introduced to the jury.

They will not.

nor did he offer any proof on thisissue. Thetrial court found:

The Defendant moved to suppressanumber of items, including all sex tapesor video
tapes. The tapes were the only things addressed at the hearing, and the State
indicated that there are no tapes to be introduced or suppressed. The Defendant
requested that the arrest affidavit not beintroduced, and that request isgranted. The
Stateis required to call witnesses to testify.

Following opening statements, the trial court again addressed Defendant’ s pre-trial motions
during a hearing outside of the jury’s presence, and Defendant did not raise any issues concerning
the suppression of his statement. At trial, Defendant’s statement was introduced into evidence

during the testimony of Officer Wilson . Defendant made the following objection:

I’m going to object to the statement because that’ s not my initials there. Somebody
wrote those initials there. But you can enter it into evidence. That's fine. I'm
objection [sic], you know what I’ m saying, to the statement. Those initials are not

my initials.

Upon further direct examination, Officer Wilson testified that he personally observed
On cross-examination, Defendant did not challenge Officer
Wilson'’ stestimony concerning the circumstances under which Defendant’ s statement was made, or

Defendant initial his statement.
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histestimony that Defendant was read his Miranda rights, executed awritten waiver of thoserights,
and voluntarily gave a statement to the police. Defendant did not raise the issue during his direct
testimony.

“The manner of objecting to the admissibility of a confession in this State is a travel-worn
path. The proper procedureisto conduct ahearing outside the presence of thejury, at the conclusion
of which the trial judge determines the question of admissibility of the confession.” Sate v.
Robinson, 622 SW.2d 62, 67 (Tenn. Crim. App., 1980) (citing State v. Pursley, 550 S.W.2d 949,
(Tenn.1977)). At such a hearing, it is incumbent upon the parties to offer all of their proof on the
issues. Id. (citing Shafer v. State, 381 S.W.2d 254, 214 Tenn. 416 (1964)). Although Defendant
clamedinhispre-trial motionsthat hewasnot read hisMirandarights prior to making his statement
and that his statement was involuntary, Defendant did not bring these issues to the trial court’s
attention at the hearing on his motion to suppress, nor did he offer any evidence at the hearing
concerning the circumstances surrounding the taking of his statement. Thus, thetrial court did not
even makeany factual findingsasto thisissue, much lessrule ontheissue. ThisCourt’ sjurisdiction
is appellate only; appellate courts generally do not review issues not presented to or dealt with by
the trial court. T.C.A. 8 16-5-108; Tenn. R. App. P. 36(a). As aresult, review of thisissueis
waived.

H. Victim’'sprior injuries
Defendant argues that his right to cross-examine the victim was impermissibly impaired
when he was prevented from questioning the victim about certain injurieswhich Defendant alleged
she had sustained a a casino at some unspecified point in time. During the victim’'s cross-
examination, the following colloquy occurred:

[DEFENDANT]: How did you get your shoulder injury?

[THE VICTIM]: Because you throw [sic] me on the floor. That’s how.

[DEFENDANT]: But you never had ashoulder injury beforel throwed [sic] you
on the floor?

[THE VICTIM]: No.

[DEFENDANT]: So you never went to the doctor for no shoulder injury or
nothing?

[THE VICTIM]: No, | go to the doctor and didn’t go for no shoulder. | go for
muscle pains.

-19-



[DEFENDANT]: What kind of medication are you taking?
[THE STATE]: I’m going to object to the relevance.
[THE COURT]: That'll be sustained. Y ou have to be more specific.

[DEFENDANT]: Thevictim, you know what I’ m saying, have you ever fallen,
right you know what I'm saying, on the floor of your
apartment, the victim?

[THE STATE]: I’m going to object to relevance.

[THE COURT]: That' Il be sustained. Y ou have to be more specific, sir.

[DEFENDANT]: Do you have any medical records saying that you already had
an injury before that day occurred?

[THE VICTIM]: No. No.

Defendant argues that the trial court erred in sustaining the State’ s objectionsto thisline of
guestioning. Defendant does not say when this injury was supposed to have occurred. Thevictim
testified that she had not hurt her shoulder prior to the offense, and that she had never seen adoctor
about an injury to her shoulder.

The propriety, scope, manner, and control of testimony and other evidence are matters
entrusted to the sound discretion of the trial court. See Sate v. Hutchison, 898 SW.2d 161, 4172
(Tenn. 1994); Statev. Barnard, 899 SW.2d 617, 624 (Tenn. Crim. App.1994) (citing Satev. Banks,
564 S.W.2d 947, 949 (Tenn. 1978)); seealso Tenn. R. Evid. 611. “Absent aclear abuse, which has
resulted in manifest pregudice to the accused, this court will not interfere with the trial court’s
exerciseof itsdiscretionin matters pertaining to the examination of witnesses.” Statev. Humphreys,
70 SW.3d 752, 766 (Tenn. Crim. App.2001) (citing Coffee v. Sate, 216 S.W.2d 702, 703
(Tenn.1948)). In the exercise of hisright to present a defense, an accused generally “must comply
with established rules of procedure and evidence designed to assure both fairness and reliability in
the ascertainment of guilt and innocence.” Chambersv. Mississippi, 410 U.S. 284, 302, 93 S. Ct.
1038, 1049, 35 L. Ed. 2d 297 (1973). Defendant did not make an offer of proof asto the testimony
he deemed relevant. Without an offer of proof as to the victim’s testimony, we are unable to
determine whether the trial court’s ruling was error. State v. Baxter, 938 SW.2d 697, 703 (Tenn.
Crim .App.1996); seealso Satev. Martin, 642 SW.2d 720, 724 (Tenn.1982) (offer of proof needed
for appellate court to assess the impact of aruling).
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Based on our review, wefind no abuse of discretion inthetrial court’ sevidentiary ruling on
thisissue. Defendant is not entitled to relief on thisissue.

|. Expert Witness

Defendant filed severa pre-trial motionsfor the appointment of an experttoassisthiminhis
defense. Defendant did not raise theissue at the motions hearing. Beforethe opening of the State’s
case-in-chief, Defendant requested that the trial court provide him with the services of an expert,
which the trial court denied because it was raised past the last day for filing motions, a date well
within the discretion of the court to set. Defendant now challenges the trial court’s denia of his
motion for an expert witness, arguing that the ruling denied him the opportunity to present adefense
or effectively cross-examine witnesses.

According to Defendant’s “Motion for appointment [of an] Expert Witness,” Defendant
states that the victim and Mr. Hill have been hospitalized in the past for substance abuse, both have
fallen or “passed out,” and are on medication. Defendant stated, “ A mental expert isrequire[d] to
test their mental state and mine.” In a second motion, Defendant stated that he needed an expert
witness “to testify concerning evidence offer[ed] by the State and cross-examine their witness|es|
concerning truthful documents, [whether] any injury occurred or [whether] somebody else could
have committed the crime. The Defendant need[s] an expert in the medical field to dispute [the
State's witness].” In another motion, Defendant requested an expert witness to “conduct [a]
gynecologist examination” on the victim in order to rebut the State’ s medical evidence, and to give
testimony concerning the victim’s prior injuries.

The court may set atime for the making of pretrial motions or requests and, if required, a
later date of hearing. Tenn. R. Crim. P. 12(c). Clearly, the granting of amotion for arequest of this
nature made on the day of trial would probably have required a continuance and delay of thetrial.
The decision whether to grant or deny a continuance rests within the sound discretion of the tria
court. Sate v. Morgan, 825 SW.2d 113, 117 (Tenn. Crim. App.1991). The trial court has
substantial discretion “to control the docket and the flow of justice therefrom” in order for the court
systemto function properly. Satev. BarbaraNorwood, No. 03-C-01-9111-CR-00366 (Tenn. Crim.
App. a Knoxville, Dec. 10, 1992).

We conclude that thetrial court did not abuse its discretion in denying Defendant’ s request
for the appointment of an expert. Defendant had the opportunity to argue the necessity for his
request at the motions hearing prior to trial, and he chose not to do so. Moreover, even had
Defendant’s request for the assistance of an expert been made timely, Defendant has failed to
establish a particularized need for such services as required by Rule 13(c)(2) of the Rules of the
Tennessee Supreme Court. To support hisrequest, Defendant wasrequired to show that asubstantial
need existed which required the assistance of state paid supporting services, and that his defense
could not be fully developed without such expert before the trial court was required to grant his
request for expert services. State v. Barnett, 909 SW.2d 423, 430 (Tenn. 1995). Generally,
unsupported assertions that the services are needed to counter the State’ s proof are insufficient to
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establishthe*® particularized need” for such services. 1d.; Satev. Cazes, 875 S.W.2d 253, 261 (Tenn.
1994). Defendant is not entitled to relief on thisissue.

J. Tria Court’s Failure to Declare a Mistrial

Defendant argues that the trial court erred in not declaring a mistrial when the trial court
excluded his defense witnesses from testifying because of violation of Rule 615 of the Tennessee
Rulesof Evidence. Whether to grant amistrial lieswithin the sound discretion of thetrial court, and
we will not disturb the court’ sdecision in thisregard absent a clear showing of abuse of discretion.
Satev. Land, 34 SW.3d 516, 527 (Tenn. Crim. App. 2000) (citations omitted). A mistrial should
be declared in a criminal case only when something has occurred that would prevent an impartial
verdict, thereby resulting in amiscarriage of justiceif amistrial isnot declared. Seeid. (citing Sate
v. McPherson, 882 S\W.2d 365, 370 (Tenn. Crim. App.1994)); Sate v. Jones, 15 S.W.3d 880, 893
(Tenn. Crim. App.1999) (citing Arnold v. Sate, 563 S.W.2d 792, 794 (Tenn. Crim. App.1977)).
“Generally amistrial will be declared in a criminal case only when thereis a‘manifest necessity’
requiring such action by the trial judge.” Sate v. Millbrooks, 819 S\W.2d 441, 443 (Tenn. Crim.
App.1991) (quoting Arnold, 563 S.W.2d at 794). Theburdento show the necessity for amistrial falls
upon the party seeking the mistrial. Land, 34 SW.3d at 527 (citing Sate v. Williams, 929 SW.2d
385, 388 (Tenn. Crim. App.1996)).

Thetrial court did not exclude Ms. Coburn and Ms. Ryan fromtestifying solely because they
remained in the courtroom during thetrial. Thetrial court also ruled that their proposed testimony
was not relevant and was inadmissible hearsay. Defendant also sought amistrial because the State
did not call Michael Draper asawitness, aswasthe prosecution’ s prerogativeto do. Defendant was
granted subpoena power, and, as noted earlier in this opinion in connection with another issue, the
record is not clear as to whether he subpoenaed Officer Draper to testify for the defense as was
Defendant’ s responsibility. See T.C.A.8 40-17-107(b) (requiring the clerk of the court in which a
criminal cause is pending to issue subpoenas, at any time, to any part of the state, for witnesses as
either the district attorney general or the defendant may require). Defendant also argued that the
failure to appoint an expert witness to assist him at trial warranted a mistrial. As noted above,
Defendant failed to properly present hisrequest for an expert witness or show aparticularized need
for such awitness. Based on the foregoing, we conclude that the trial court did not err in denying
Defendant’s motion for amistrial. Defendant is not entitled to relief on thisissue.

K. Prosecutorial Misconduct

Defendant assertsthat the prosecutor improperly commented on the credibility of the State’s
witnessesduring closing arguments. Thiscourt hasobserved that therearefivegenerally recognized
areas of prosecutorial misconduct related to closing argument: (1) it is unprofessional conduct for
the prosecutor intentionally to misstate the evidence or mislead the jury as to the inferences it may
draw; (2) itisunprofessional conduct for the prosecutor to express his personal belief or opinion as
to the truth or falsity of any testimony or evidence or the guilt of the defendant; (3) the prosecutor
should not use arguments calculated to inflame the passions or prejudices of the jury; (4) the
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prosecutor should refrain from argument which would divert thejury fromitsduty to decidethe case
on the evidence, by injecting issues broader than the guilt or innocence of the accused under the
controlling law, or by making predictions of the consequences of the jury’s verdict; and (5) it is
unprofessional conduct for a prosecutor to intentionally refer to or argue facts outside the record
unless the facts are matters of common public knowledge. Satev. Goltz, 111 SW.3d 1, 6 (Tenn.
Crim. App. 2003) (citations omitted).

Based on our review, we conclude that the State properly restricted its closing argument to
mattersin evidence or issues at trial. Moreover, Defendant made no objection to the prosecutor’s
remarks. “It iswell settled that without a contemporaneous objection to a prosecutor’ s statements,
the error iswaived.” Satev. Farmer, 927 S\W.2d 582, 591 (Tenn. Crim. App.1996) (citing State
v. Sutton, 562 S.W.2d 820, 825 (Tenn.1978)). Defendant is not entitled to relief on thisissue.

L. Biason the Part of the Trial Court

Defendant arguesthat thetrial court’ sevidentiary rulings, when considered in their entirety,
evidence an impermissible bias against him. Under Tennessee law, “[i]t is well-established that a
trial judge has broad discretion in controlling the course and conduct of the trial, and that in
exercising that discretion, he or she must be careful not to express any thought that might lead the
jury to infer that the judgeisin favor of or against the defendant in acriminal trial.” State v. Cazes,
875 S\W.2d 253, 260 (Tenn. 1994) (citing Sate v. Caughron, 855 S.W.2d 526, 536 (Tenn.1993)).
After athorough examination of therecord in the case sub judice, weare unableto agreethat thetrial
judge demonstrated bias agai nst the Defendant. We conclude that thetria judge acted appropriately
within his discretion. Defendant is not entitled to relief on thisissue

M. Miscellaneous Issues

Defendant, in his multiple briefs, raises a multitude of alleged errors on the part of thetrial
court and the State. However, many of these issueswere not properly preserved for appeal. We are
constrained to reiterate that it is not sufficient for an appellant, whether represented by counsel or
proceeding pro se, to rely on bare allegations of error without supporting such argument with a
complete record, or without taking the steps necessary to preserve theissue for purposes of appeal.
See, eg., T.C.A. 8§40-18-110(c) (stating that adefendant’ s failure to submit awritten request to the
trial court for an instruction on a specific lesser included offense waives the issue for purposes of
appeal); Tenn. R. App. P. 36(a) (“Nothing in this rule shall be construed as requiring relief be
granted to a party responsible for an error or who failed to take whatever action was reasonably
availableto prevent or nullify the harmful effect of an error.); Tenn. R. Crim. P. 12(f) (“Unless the
court grants relief for good cause, a party waives any defense, objection, or request by failing to
comply with: (1) rules requiring such mattersto be raised pretrial; (2) any deadline set by the court
under Rule 12(c); or (3) any deadline extension granted by the court.”).

Nevertheless, we havereviewed all of theissuesraised by Defendant in hisbriefswhich are
not specificaly addressed in this opinion, and conclude that Defendant is not entitled to relief on
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theseissues. We aso conclude that none of Defendant’ sissuesriseto the level of “plain error” as
contemplated in Rule 52(b) of the Tennessee Rules of Criminal Procedure.

V. Sentencing | ssues

Defendant does not challenge the length or manner of service of his sentence for hisincest
conviction. Defendant argues on appeal that the trial court erred in determining the length of his
sentence for his aggravated rape conviction because the trial court did not place its findings on the
record as to the applicable enhancement factors, and failed to consider any mitigating factors. The
State argues on appeal that the trial court erred in not sentencing Defendant to life imprisonment
without the possibility of parole for his aggravated rape conviction after the trial court found, in
addition to his classification as a career offender, that Defendant was a repeat violent offender
pursuant to Tennessee Code Annotated section 40-35-120.

When adefendant challenges the length or the manner of service of hisor her sentence, this
Court must conduct a de novo review with a presumption that the determinations made by thetrial
court are correct. T.C.A. 8 40-35-401(d); Satev. Imfeld, 70 SW.3d 698, 704 (Tenn. 2002). This
presumption, however, is contingent upon an affirmative showing in the record that the trial court
considered the sentencing principles and all relevant facts and circumstances. State v. Pettus, 986
S.W.2d 540, 543-44 (Tenn. 1999). If the record failsto show such consideration, thereview of the
sentence is purely de novo. Satev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App. 1992).

In making its sentencing determinations the trial court must consider: (1) the evidence
presented at the sentencing hearing; (2) the pre-sentence report; (3) the principles of sentencing and
arguments as to sentencing alternatives; (4) the nature and characteristics of the criminal conduct;
(5) any appropriate enhancement and mitigating factors; (6) the defendant’s potential or lack of
potential for rehabilitation or treatment; and (7) any statements made by Defendant in his own
behalf. T.C.A. 8840-35-103 and -210; State v. Williams, 920 S\W.2d 247, 258 (Tenn. Crim. App.
1995). The defendant bears the burden of showing that his sentenceisimproper. T.C.A. § 40-35-
401(d) Sentencing Commission Comments, Sate v. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991).

Notwithstanding these well settled principles, when a defendant is possibly subject to
sentencing asa* career offender,” we must note that Tennessee Code Annotated section 40-35-108
mandates a“ maximum sentence within the applicable Range I11” whenever the court finds beyond
areasonable doubt that the defendant is a career offender.

The Statefiled anotice of intent to seek enhanced punishment and anotice of repeat of fender
status on November 26, 2003. At the sentencing hearing, however, the State sought sentencing
based on Defendant’s status as a career offender. In support of Defendant’s enhanced range
classification, the Stateintroduced certified copiesof Defendant’ sconvictionsof aggravated robbery
in Texas in 1983 and 1985. The State relied on Defendant’s presentence report to support his
Tennessee convictions of robbery in 1997, aggravated robbery in 1995, and one count of rape, one
count of robbery, and three counts of robbery by use of adeadly weaponin 1987. Defendant did not
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challengeor offer any evidenceto rebut these prior convictionsat the sentencing hearing. Heargued,
however, that thefive 1987 Tennessee convictions, and thetwo Texasconvictions, should bemerged
for offender status classification purposes. See T.C.A. § 40-35-108(b)(4).

Defendant stated:

Yes, Your Honor. The State has—they have filed the notice of enhancement, likel
say. The State— defendant was convicted on several of those chargeshe’slisted, but
the charges he got convicted on in the state of Texas, Y our Honor, like | say, they
was considered being one prior in the state of Texas, Y our Honor. The ones he got
convicted [of], like | say, in 1982 — excuse me — like | say —in 1987, in the state of
Tennesseg, like | say, is under the Jury Sentencing Act, and they passed an act, like
| say, (indiscernible) 1989. The two robberies coming out of Memphis, like | say,
cameout of the same episode, lessthat 25 apart, concerning, likel say, | had therape
aswell asthetwo robbery charges, likel say. Defendant isnot acareer offender, like
| say. The sentence | agree, but not a career offender.

At the conclusion of the sentencing hearing, thetrial court found that Defendant wasaRange
[11, career offender, for sentencing purposes, and arepeat violent offender as defined in Tennessee
Code Annotated section 40-35-120. Thetrial court, however, apparently at the urging of the State,
sentenced Defendant asaRangell|, career offender, to sixty yearsfor hisaggravated rape conviction.
Thetria court did not make any findings of fact with regard to Defendant’ sstatus asarepeat violent
offender.

“A ‘career offender’ isadefendant who hasreceived . . . any combination of six (6) or more
Class A, B, or C prior felony convictions, and the defendant’ s conviction offenseisaClass A or B
felony.” T.C.A 8§ 40-35-108(a)(1). A “prior conviction” includes “a conviction for an offense
occurring prior to the commission of the offense for which the defendant is being sentenced.” Id.
§ 40-35-108(b) ().

Defendant was convicted of aggravated rape, aClass A felony, id. 8 39-13-502(b), and thus
qualifies for consideration as a career offender. According to the pre-sentence report, Defendant
entered pleas of guilty in 1987 in Tennessee to one count of robbery, one count of rape, and three
counts of robbery accomplished by the use of a deadly weapon. Defendant was sentenced to ten
yearsimprisonment for each 1987 conviction. Defendant was convicted in Tennessee of aggravated
robbery, a Class B felony, in 1995, and robbery, a Class C felony, in 1997.

The applicable statute at the time of Defendant’ s offenses provided that “[c]onvictions for
multiple felonies committed as part of a single course of conduct within twenty-four (24) hours
constituteone (1) convictionfor the purpose of determining prior convictions, however actsresulting
in bodily injury or threatened bodily injury to the victim or victims shall not be construed asasingle
course of conduct[.]” Id. § 40-35-108(b)(4)(2003). The presentence report indicates that
Defendant’ s 1987 convictions arose out of offensesall occurring on February 26, 1987. Atthetime

-25-



of thecommission of the offenses, former Tennessee Code Annotated section 39-2-501 provided that
“[r]obbery is the felonious and forcible taking from the person of another, goods or money of any
value by violence or putting the personinfear.” T.C.A. 8 39-2-501(a)(1987) (repealed 1989). The
statute further provided that if a deadly weapon was used during the commission of an offense, the
offense was considered a Class X felony. Id.

Various panels of this Court have concluded that arobbery offense committed with the use
of a gun clearly does not fall within the scope of the “one conviction” proviso of section 40-35-
108(b)(4) because by itsnature, the offensethreatensbodily injury. See Satev. RodriquesD. Pruitt,
M2005-01862, CCA-R3-CD, 2006 WL 2682822, at * 11 (Tenn. Crim. App., a Nashville, Sept. 8,
2006); Sate v. Jerry L. Sandridge, W2004-0199-CCA-R3-CD, 2005 WL 1215967, at *2 (Tenn.
Crim. App., a Jackson, May 20, 2005); State v. Anthony Murff aka Anthony Muff, W2001-01459-
CCA-R3-CD, at *11 (Tenn. Crim. App., at Jackson, June 11, 2002); see also Nix, 922 SW.2d at
903. Thus, thetrial court did not err in considering Defendant’ s three 1987 Tennessee convictions
for robbery accomplished with the use of a deadly weapon as separate offenses under Tennessee
Code Annotated section 40-35-108(b)(4).

The State did not introduce any evidence concerning the circumstances surrounding the
commission of Defendant’s 1987 robbery and rape convictions or whether the acts resulted in or
threatened bodily injury. Nonetheless, even if these offenses were construed to be a single course
of conduct so that they constituted only one conviction for the purpose of determining prior
convictions, thismerged conviction, inadditionto Defendant’ s 1995 aggravated robbery conviction,
his 1997 robbery conviction, and the three 1987 convictions of robbery by use of a deadly weapon
are sufficient to support Defendant’s classification as a career offender for his aggravated rape
conviction. As noted above, the tria court does not have any discretion in sentencing a career
offender. A career offender convicted of aClass A felony issubject to amandatory sentence of sixty
years. Inother words, this sentence cannot be enhanced dueto the presence of enhancement factors
or reduced due to the existence of mitigating factors.

The State argues on appeal that Defendant should be sentenced to life without the possibility
of parole becausethetrial court found that Defendant isarepeat violent offender. See T.C.A. 8§ 40-
35-120(g) (“The court shall sentence a defendant who has been convicted of any offense listed in
subdivision (b)(1), (c)(1), or (d)(1) to imprisonment for life without possibility of paroleif the court
finds beyond a reasonable doubt that the defendant is a repeat violent offender as defined in
subsection (a).”). A tria court’s finding that a defendant is or is not a repeat violent offender is
appedable by either party. T.C.A. 8§ 40-35-120(h).

Under the Repeat Violent Offender Act, defendants convicted of certain violent crimeswho

have arecord of specified prior convictionsqualify for an automatic sentence of life without parole.
See T.C.A. 8§40-35-120. The statute provides that:
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@ A “repeat violent offender” is a defendant who:

Q) is convicted in this State on or after July 1, 1994, of any
offense classified in subdivision (b)(1) as a violent offense;
and

2 Has at least two (2) prior convictions for offenses classified
in subdivision (b)(1) or (b)(2) asaviolent offense; . . .

T.C.A. § 40-35-120(a).

Defendant was convicted of aggravated rape which is defined as a violent offense in
subdivision (b)(1) of Tennessee Code Annotated section 40-35-120 and qualifies Defendant for
consideration as a repeat violent offender. Thetria court, however, made no specific findings on
the record that Defendant has the requisite prior convictions to support a repeat violent offender
classification. To support such a classification, Defendant must have two prior qualifying
convictions of violent offenses for which he served two separate periods of confinement. T.C.A. §
40-35-120(a)(2) and (e)(1)(A). If the State intendsto rely on one of Defendant’ s Texas convictions
to support his classification as arepeat violent offender, the State must show that Defendant served
aseparate period of incarceration for the Texas offense, and that the Texas conviction, if committed
inthis state, constituted a predicate offense in subsection (b), (c) or (d), or, if not anamed predicate
offense, that the elements of the Texasfelony arethe same asadesignated predicate offense. I1d. 40-
35-120(e)(4).

CONCLUSION

After athorough review of the record, we affirm Defendant’ s convictions, and his sentence
for theincest conviction. Weremand this matter, however, for anew sentencing hearing on the sole
issue of whether Defendant should be sentenced as arepeat violent offender or acareer offender for
his aggravated rape conviction.

THOMAST. WOODALL, JUDGE
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