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O P I N I O N



  The State raises the issue of the statute of limitations.  We do not review1

this issue in light of the holding of this Court in Smith v. State, 873 S.W.2d 5 (Tenn.
Crim. App. 1993).
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The appellant asserts eight issues of alleged action of counsel which he

claims show he was represented by incompetent counsel at trial and on appeal.

The resolution of these issues was determined in a trial court hearing in

which the appellant, his brother and trial counsel testified.

The trial judge weighed the testimony of the witnesses, examined the record

of his conviction, and found the appellant had failed to carry the burden of proof to

support his claims, as he must do to prevail.  State v. Kerley, 820 S.W.2d 753

(Tenn. Crim. App. 1991).

We are bound by the findings of the trial judge on the evidence unless the

evidence preponderates against the finding.  Rhodes v. State, 816 S.W.2d 56

(Tenn. Crim. App. 1991).  We find the evidence supports the finding of the trial

judge.

The judgment is affirmed.1

                                                                     
John K. Byers, Senior Judge

CONCUR:

                                                               
Joseph B. Jones, Judge

                                                                 
Joseph M. Tipton, Judge                                                                
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