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OPINION

The petitioner was convicted of murder during the commission of a felony on

April 9, 1987 by jury trial, and he was sentenced to life in prison for this crime.  On

March 5, 1991, he filed a petition for post-conviction relief claiming incompetence of

counsel.  The trial judge denied the petition of the Appellant.

Petitioner alleged that his attorney was ineffective by: 1) forcing the

defendant to testify on his own behalf; 2) not objecting when one of the police

officers testified that the Appellant had been previously convicted of a felony and

had served time in the state penitentiary; 3) failing to move for  judgment of acquittal

at the end of the State’s case in chief;  4) failing to ascertain through discovery when

the Appellant first became a suspect;  5) failing to question the expert on the effects

of ritalin and demerol on the mind when taken in combination;  6) failed to object or

adequately cross examine the State’s witness when the testimony suggested the

Appellant had forged the victim’s name on a car title, and, by inference, that the

Appellant murdered the victim in order to facilitate the theft of the vehicle.

We affirm the decision of the trial court.

In a post-conviction relief proceeding, the burden is upon the petitioner to

prove the allegations in his petition by a preponderance of the evidence.  State v.

Kerley, 820 S.W.2d 753, 755 (Tenn. Crim. App. 1991); Bratton v. Kerley, 477

S.W.2d 754 (Tenn. Crim. App. 1971).  On review of the post conviction proceedings,

the trial court’s findings of fact are conclusive on appeal unless the evidence

preponderates against the judgment.  Cooper v. State, 849 S.W.2d 744, 746 (Tenn.

1993).  

In the post-conviction hearing, the trial court heard the testimony of the

petitioner and his former counsel.  After considering the testimony, the trial judge

found that the petitioner failed to prove his allegations by a preponderance of the

evidence, and denied the petition for post-conviction relief.  We find that the

evidence does not preponderate against the findings of the trial judge in this case. 

We affirm the judgment of the trial court.
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John K. Byers, Senior Judge

CONCUR:

                                                                
David H. Welles, Judge

                                                                
Thomas T. Woodall, Judge


