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The appel l ant was convicted by a jury of the crim nal
of fense of driving a notor vehicle while intoxicated (second
offense). The trial court sentenced the appellant to el even
nont hs, twenty-nine days in the county jail, suspended after
service of forty-five (45) days, and fined himone thousand ei ght
hundred dol | ars.

Appel | ant presents seventeen issues for review by this
court. Appellant has failed to include in his brief any argunent
relating to i ssue nunbers 6, 9, 11, 12, 13, 14, 15, 16, and 17.
Accordi ngly, these issues are waived. Rule 10(b) Rules of the
Court of Crimnal Appeals. |In addition, Appellant has failed to
cite any authority whatever in his argunment concerning issues 7
and 8. These issues are also waived. Rule 10(b) Rules of the
Court of Crimnal Appeals; State v. Dickerson 885 S.W2d 90
(Tenn. Crim App. 1983).

The remai ning i ssues are:

1). Did the trial court err in refusing to dismss the
i ndi ctment on the ground that there was no probable cause for the
arrest of the appellant for the offense of driving under the
i nfl uence of an intoxicant?

2, 3, 4 and 10). Were the appellant’s constitutional
and statutory rights violated by the jailing of Appellant w thout
a witten order and the failure of the arresting officer to take
t he appel l ant w thout unnecessary delay before a commtting
magi strate so that the appellant could be examined in his present
state of sobriety by the nagistrate; told of his right to a
breath al cohol test and allowed to be released fromjail in order
to obtain a bl ood al cohol test on his own?

5). Were Appellant’s constitutional rights violated by

t he destruction and/or suppression of the video tape made of the



Appel l ant on the night of his arrest when the attorney for
Appel | ant had requested that same be preserved?

W find that Appellant’s failure to preserve any record of a
hearing and ruling on the notions concerning the first two issues
constitutes a waiver of any error. The final issue is not found

to constitute reversible error. Accordingly, we affirm

FACTS

Oficer Murray of the Johnson City Police Departnent was on
patrol when he encountered a van parked on the apron on the on-
ranp to Interstate 181 with its engine running. |t was
approximately 4 a.m and the driver appeared to be sl unped over
the steering wheel. The officer approached the vehicle and woke
up the driver, who was Appellant. The officer noticed a strong
snel|l of an al coholic beverage about Appellant and al so noticed
that Appellant’s speech was slow and “sort of slurred”. Field
sobriety tests were adm nistered to Appellant, which he failed to
performsatisfactorily. Appellant was arrested and taken to the
police station where he refused a breath al cohol test. Wen at
the police station, Appellant apparently performed additional
field sobriety tests while being video taped. The video tapes
were inadvertently taped over before they could be viewed by

counsel for the defense.

ANALYSI S

In his first issue presented for review, Appellant submts
that the trial court erred in refusing to dism ss the indictnent
in this case because there was no probabl e cause for the arrest
of the defendant for D. U I.

Appellant filed a notion to dismss the indictnment or
suppress the evidence on July 9, 1993, three days after
i ndictment. The technical record contains no ruling of the trial
court on said notion. The transcript of the trial |ikew se
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contains no such ruling. Mtions to dism ss based upon defects
in the institution of the prosecution and nptions to suppress are
required to be raised before trial. Rule 12(b) Tenn. R Cim P.
If these notions are not raised prior to trial, they are waived.
Rule 12(f) Tenn. R Crim P. The nere filing of a notion to
suppress is not sufficient to raise an issue for the court to
deci de. The proponent nust bring the notion to the attention of
the trial judge and obtain a ruling thereon; otherw se the issue
IS waived. State v. Burtis, 664 S.W2d 305 (Tenn. Crim App.
1983); Tenn. R Cim P. 12(f). In this case, the defendant never
sought a ruling on his notion.

In addition, if the record contains no ruling by the tria
court on the notion, the trial court cannot be found in error.
See State v. Wal ker 910 S.W2d 381 (Tenn. 1995).

The issue is waived.

Del ay i n appearance before a magistrate

In issues 2, 3, 4 and 10, Appellant conplains that the
police incarcerated himw thout a witten order and then del ayed
in taking himbefore a magi strate resulting in a loss of his
opportunity to be advised of his right to a blood test in
sufficient time to have a neaningful test done or to be rel eased
(apparently on bail) within a tinme which woul d have all owed him
to have a blood test done on his own.

The notion to dismss was filed on July 9, 1993. No hearing
of the notion appears in the transcript. No ruling of the trial
court appears in the transcript. No order denying the notion to
suppress appears in the technical record. The facts upon which
Appellant’s notion is based have never been established by proof.
Al | egations contained in pleadings are not evidence. State v
Roberts 755 S.W2d 833 (Tenn. Crim App. 1988).

As has been stated in reference to i ssue nunber 1, above,

the failure of the appellant to raise this issue prior to trial



and obtain a ruling thereon amounts to a waiver of the issue.
State v. Burtis, 664 S.W2d 305 (Tenn. Crim App. 1983). W are
wel |l aware that the trial court stated, on page 178 of the trial
transcript, that the nmatter of the defendant going before a
“judge or clerk or anything like that” had al ready been rul ed on.
The problemis that the hearing and the ruling of the trial

court, if they occurred, have not been preserved in the record on
appeal. As far as this court is concerned, the hearing and
ruling never occurred. W certainly cannot review the sanme for
correctness. The failure of counsel to include these proceedi ngs
in the record have precluded any appellate review

The issue is waived.

Destruction of Video Tape

In his fifth issue presented for review, Appellant submts
that the inadvertent erasure of the video tape of Appellant’s
booki ng and performng field sobriety tests constitutes a
viol ation of Appellant’s constitutional right to due process of
law in that material evidence concerning this case has been
dest royed.

No record of a pre-trial hearing and ruling on this exists
ei ther; however, the trial judge allowed proof to be devel oped
and argunents nade concerning this issue during the trial. The
ruling of the trial judge can be found in the record of the
trial. W nust assune, therefore, that the trial judge all owed
this notion to be made during the trial and held that relief from
t he waiver provision of Rule 12(f), Tenn. R Cim P., should be
allowed in this instance. Accordingly, we will deal with the
nerits of Appellant’s issue presented on appeal.

There are two types of instances in which the state can be
sanctioned for |loss or destruction of video or audio tapes which
are material to the subject matter of the trial. The first is
the I oss or destruction of the taped statenent of a wtness to

which a defendant is entitled under the Tennessee Jencks Act
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(Rule 26.2 Tenn. R Crim P.). This may result in the state
being in violation of Rule 26.2. The sanctions for said
violation are set out in the Rule as foll ows:
(e) Sanction for Failure to Produce
Statenent. If the other party elects not to
conply with an order to deliver a statenent
to the noving party, the court shall order
that the testinony of the witness be stricken
fromthe record and that the trial proceed,
or, if it is the attorney for the state who
el ects not to conply, shall declare a
mstrial if required by the interest of
justice.

In a situation involving | oss/destruction of a recording of
Jencks material, there exists a higher burden upon the State to
preserve the evidence. The State nust use due diligence in
obtaining a statenent and providing it to a defendant. State v
Cannon 661 S.W2d 893, 899 (Tenn. Crim App. 1983). This duty
extends not only to material in the prosecutor’s inmedi ate
custody, but also to statenents in the possession of |aw
enforcenent officers participating in the case. State v H cks 618
S.W2d 510,514 (Tenn. Crim App. 1981). 1In cases involving
Jencks material, the inposition of sanctions do not necessarily
rest upon a showi ng of bad faith. Any intentional w thholding or
destruction of statenents may be viewed as a violation of Rule
26.2 for which appropriate sanctions nay be applied. State v Jim
I nman (unreported) No. 03C01-9201-CR-00020 Tenn. Crim App. at
Knoxville, opinion filed Novenber 23, 1993.

The second type is the denial to a defendant of due process
of law by the State | osing or destroying evidence which m ght
excul pate the defendant. This Iine of cases is based upon Brady
v. Maryland 83 S. C. 1194, 1197, 373 U. S. 83,88, 10 L.Ed 2d 215
(1963).

Since this case involves a video tape which was not a

recordi ng of Appellant’s statenent, this issue concerns the

second type of case. The cases dealing with failure to conply



wi th the Tennessee Jencks Act do not apply.
In this second type of case, there are two types of

| oss/ destruction dealt with by the court. |If the material is
known to have been favorable to the accused on a material matter,
the good or bad faith of the police is not relevant. As was
stated in Brady v Maryland 83 S. Ct. 1194, 1197, 373 U.S. 83,88, 10
L. Ed. 2d 215 (1963):

We now hold that the suppression by the

prosecuti on of evidence favorable to the

accused upon request viol ates due process

where the evidence is material either to

guilt or to punishnent, irrespective of the

good or bad faith of the prosecution.

In addition, the failure of the prosecution to preserve
evi dence which is potentially useful (as opposed to favorable) to
t he defendant may constitute a denial of due process of law, if
t he defendant can show bad faith on the part of the police.
Arizona v Youngbl ood 488 U S. 51, 109 S.Ct. 333, 337, 102 L. Ed.2d
281(1988). It should be noted that our exam nation does not
i nvol ve failure of the prosecution to disclose the existence of
evidence to the defense. See, e.qg., United States v Bagley 473
US 667, 105 S.C. 3375, 87 L.Ed.2d 481 (1985). Qur exam nation
relates to the loss or destruction of evidence which is known to
have exi sted although its specific contents may or may not be
known.
In a situation involving | oss/destruction of known

excul patory evidence by the prosecution, the burden is (and
shoul d be) upon the defendant to establish that the undiscl osed
evi dence woul d have been excul patory. |In the case of evidence
which is potentially useful to the defendant, the burden is upon
t he defendant to establish both that the evidence was potentially
useful and that the police acted in bad faith. This is a
reasonabl e burden when the character of the disposed evidence is
known.

The reasonabl eness of such a requirenent disappears,

7



however, where the character of the undisclosed evidence cannot
be determ ned because it has been |ost or destroyed. Because of
the fact of the | oss/destruction by the police, it is difficult
or inpossible to determ ne what appeared on the tape. W have
been unable to find any Tennessee cases invol ving such a
situation which do not involve Jencks material. Qher states and
federal circuits hold that a defendant need only show that the
di sposed evidence was clearly material to the issue of guilt or

I nnocence (not that it would have been excul patory). See, e.qg.,
State v. Booth 295 N.W2d 194, 19 ALR 4th 498 (Wsc. App. 1980)
and U.S. v Bryant 439 F.2d 642, 648 (D.C. Cr 1971). This seens
to be a reasonabl e requirenent.

| f the accused establishes the materiality of the di sposed
evi dence and al so establishes the bad faith of the police in
di sposing of sane, the rule is the sane as with known evi dence
whi ch has been destroyed. The police, by their conduct, have
shown that the evidence would have been favorable to the accused
and a violation of due process has occurred. See Arizona v
Youngbl ood 488 U.S. 51, 58, 109 S.C. 333, 337, 102 L.Ed.2d
281(1988) .

What remains, then, is the situation in which the bad faith
of the police has not been established in the | oss/destruction of
evi dence, the content of which is not known, but which would have
been clearly nmaterial to the issue of guilt or innocence.

There are situations, of course, in which evidence is
di sposed of by the police wi thout any bad faith whatever. An
exanple is the case of State v Inman, supra. In Inman, it was
di scovered that the T.B.l. typing pool routinely erased audio
tapes of interviews with witnesses after the sanme had been
transcri bed. The court found this practice to be ill-advised but
not bad faith on the part of the T.B.I. The case was deci ded
upon principles pertaining to Jencks Act statenents; however,

this court did examne this practice in |ight of due process.
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The principle of Arizona v Youngbl ood was di scussed along with
the principle suggested in the concurrence by M. Justice Stevens
and that suggested in M. Justice Blackmun’s dissent but this
court adopted no specific rule pertaining to this situation. It
was held that since bad faith was not found and there was no

i ndication that the tapes contained material, excul patory

i nformati on which was not otherw se brought out at trial, there
was no due process violation under any of the principles
contained in the Youngbl ood opinion. The case was actually

deci ded on principles pertaining to Jencks material, as it should
have been.

In the case before us, however, the evidence is not Jencks
material. The due process issue is dispositive. Arule for
eval uating violations of due process in these cases should be
adopted. What is the role of the police with regard to
preservation of evidence?

Al though bad faith is not present, it is the police who are
handl i ng this evidence. One of the main functions of the police
when a crinme has been conmtted is to gather and preserve
evidence. This function is discharged just as surely if the
evidence is favorable to the accused as it is if it is
incrimnating. The police nust preserve material evidence
regardl ess of its character.

On the other hand, we do not intend to require the police to
gat her and preserve every piece of evidence pertaining to a crine
whet her material or not. Neither do we inpose a duty to
antici pate the useful ness of evidence to defense counsel and
preserve that which mght be of use to the defense. The police
do not have “an undifferentiated and absolute duty to retain and
preserve all material that m ght be of conceivabl e evidentiary
significance in a particular prosecution”. Arizona v Youngbl ood
488 U. S. 51, 109 S.Ct. 333, 337, 102 L.Ed.2d 281(1988).

Havi ng defined the Iimts of the obligations of the police
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in this respect, it appears that the standard set out in the
di ssent in Youngbl ood best acconplishes the goal of preservation
of material evidence w thout inposing an unreasonabl e burden upon
the police. The inquiry of the trial court in this situation
shoul d be focused upon:

1). the materiality of the evidence;

2). the potential of the evidence to excul pate, if that
can be determ ned; and

3). the existence of other evidence on the sane point
of contention.

See Arizona v Youngblood 488 U.S. 51, 67-70, 109 S.Ct. 333,
342-3(1988).

We now exanm ne the case at bar using these criteria.

The arresting officer testified that Appellant was given two
field sobriety tests at the scene and that he could not renenber
taped field sobriety tests being given at the station; however,
It was standard procedure to do so. According to the officer
Appel lant failed both field sobriety tests adm nistered at the
scene. The appellant’s physician was called to testify that
Appel lant’s injuries would cause himto appear intoxicated and
woul d hanper his performance of the field sobriety tests.
Appel l ant testified that the officer only gave hima horizontal
gaze Nystagmus test at the scene and gave himtwo taped field
sobriety tests at the police station. The appellant further
testified that the officer told himthat Appellant had
satisfactorily perforned the tests adm nistered at the station.

The vi deo tape obviously contai ned the appellant perform ng
field sobriety tests and going through the booking procedure. A
vi deo tape of the appellant performng field sobriety tests and
talking to the officers would have been instructive to the jury
of the issue of Appellant’s intoxication, which is an essenti al
el enent of the offense of D.UI. The tape would have been

mat eri al .
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The potential of the contents of the tape to excul pate is
doubtful. Appellant testified that he successfully perforned the
field sobriety tests recorded on the tape and that the officer
acknow edged that he had done so. However, Appellant introduced
nmedi cal testinony to establish that his injuries wuld have
prevented himfrom successfully acconplishing field sobriety
tests. Appellant’s physician testified that Appellant’s bal ance
was affected by his vascul ar headaches. Appellant hinself
testified that his injuries, particularly those to his knee,
woul d have hindered his ability to successfully performa field
sobriety test. |If the video tape showed Appellant perform ng
poorly, the cause of the performance could be either intoxication
or injury. |If the video tape showed Appel |l ant perform ng
satisfactorily, Appellant’s testinony concerning his injuries
woul d have becone questionable. Appellant hinself admtted that
he appeared to be intoxicated but offered an explanation for so
appearing. W see little or no potential for exculpation in the
m ssi ng evi dence.

Finally, we note that there exists other evidence on this
poi nt of contention (the intoxication of the appellant). The
of ficer gave field sobriety tests at the scene and testified
concerning Appellant’s performance thereof. He also testified
concerning the odor of an al coholic beverage on Appellant’s
breat h and Appellant’s physical appearance and speech bei ng
i ndicative of intoxication. Appellant had an opportunity to
avail hinself of a breath al cohol test but refused sane. The
appel  ant introduced evidence of his sobriety and of a nedi cal
expl anati on of his appearance of intoxication.

In short, the evidence contained on the tape was material to
an issue in the case. The evidence contained little or no
potential to excul pate the appellant. There was anpl e other
evi dence from which the sobriety, or lack thereof, of Appell ant

could be determ ned. Based on these factors, we find no
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deprivation of Appellant’s right to due process.
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The issue is without nerit.

The judgnent of the trial court is affirmed.

Robert E. Burch,

Speci al Judge

CONCUR:

((SEE_CONCURRI NG OPI NI ON)

Gary R Wade, Judge

(SEE_CONCURRI NG _OPI NI ON)

Joseph M Tipton, Judge
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CONCURRING OPINION

| concur in the result. | write separately only to note that this court has

followed the majority opinion in Arizona v. Youngblood, 488 U.S. 51 (1988); thus, |

do not believe we should now adopt a conflicting view. In Hershel Clark v. State,

No. 02C01-9112-CR-00273, slip op. at 12 (Tenn. Crim. App., at Jackson, June 2,
1993), our court followed the Youngblood majority. In Clark, the defendant alleged
that the state failed to preserve certain of a rape victim's clothing. Id. at 12. There

was also proof that the state probably never had possession of any of the items. Id.



Our court concluded as follows:

From a due process perspective, when it is not shown
that the evidence in issue is, in fact, materially
exculpatory, but, instead, is shown that it might be
materially exculpatory, it is usually necessary to show
that the evidence no longer exists and that the state had
an improper hand in the lack of its preservation. See
Arizona v. Youngblood, 488 U.S. 51, 109 S.Ct. 333
(21988). No such showing was made in this case.

Id. See also State v. Jerry Dwayne Cammuse, No. 01C01-9107-CR-00216, slip op.

at 13 (Tenn. Crim. App., at Nashville, Apr. 29, 1992) (quoting Youngblood's majority

opinion with approval). Permission to appeal was denied in the Cammuse case on

September 14, 1992.



In my view, there was no due process violation here because the
defendant has failed to show any bad faith on the part of the state. While | concur

in the result, | believe the majority opinion in Youngblood to be the better course.

Gary R. Wade, Judge
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AT KNOXVI LLE FILED

DECEMBER 1994 SESSI ON

July 17, 1997
Cecil Crowson, Jr.
STATE OF TENNESSEE, ) Appellate Court Clerk
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Appel | ant . g
CONCURRI NG OPI NI ON
| concur in the result, as well. As for the issue of
destruction or loss of potentially excul patory evidence, | think

we should not use this case to resolve any potential issue about

the extent to which Arizona v. Youngbl ood, 488 U.S. 51, 109 S

Ct. 333 (1988), defines the due process considerations to be
appl i ed under the Tennessee Constitution. This is because, as
Judge Burch concludes, the defendant does not prevail under any

of the Youngbl ood standards.

| do recognize that this court has recently foll owed the

maj ority opinion in Youngblood in several unpublished opinions

t hat have focused on the lack of bad faith by the state. See

State v. Fabien Eldridge, No. 01C01-9504-CC-00106, Putnam County

(Tenn. Crim App. May 7, 1997); Robert Lloyd Wqggins v. State,

No. 03C01-9606- CC-00191, McM nn County (Tenn. Crim App. Mar. 20,

1997); State v. Jerry Douglas Franklin, No. 01C01-9510-CR-00348,

Davi dson County (Tenn. Crim App. Feb. 28, 1997). However, | am
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not ready to concede that due process under the Tennessee
Constitution requires bad faith on the part of the state in al

I nstances. In fact, our suprene court has shown that the
fundanmental fairness requirenent in a crimnal prosecution is not

limted to circunstances involving state action. See State v.

Gay, 917 S.W2d 668, 673 (Tenn. 1996) (pre-accusatorial delay
may bar prosecution without any state rel ated cause). Al so,
note that the majority of states to consider Youngblood in
relation to their state constitutions have rejected the majority

opinion. See, e.qg., State v. Mrales, 657 A 2d 585, 594-95

(Conn. 1995) (listing states and noting that only Arizona and

California had, at that time, agreed w th Youngbl ood).

Qur suprene court has recogni zed that due process is
flexible and calls for such procedural protections as the
particul ar situation demands. Gay, 917 SSW2d at 673. This
case certainly does not call for any protection beyond

Youngbl ood. Thus, | would hesitate to use this case to test the

[imts of Youngbl ood against the limts of our state

constitution.

Joseph M Tipton, Judge

18



