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1The petitioner was sentenced separately on the crimes he committed while released.  These
senten ces are  not involve d in the insta nt petition for p ost-con viction relief.
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O P I N I O N

The petitioner filed a petition for post-conviction relief, arguing that but for his attorney’s failure to advise him

of his right to appeal after the sentencing hearing, he would have appealed from the sentence imposed and likely succeeded.

Following a hearing, the trial court denied the petition, and the petitioner now appeals.  After a review of the record, we agree with

the petitioner and reverse the action of the trial court.

The petitioner was charged with and pled guilty to several counts of aggravated assault, aggravated burglary,

and burglary.  For one of the aggravated burglary counts, the trial court ordered the petitioner to successfully complete the Lifeline

drug treatment program and imposed a one-year sentence of incarceration to be served day-for-day.  By agreement, the trial court

postponed sentencing on the remaining counts, stating that it would sentence the petitioner to concurrent sentences on the

remaining counts if he successfully completed the Lifeline program and maintained a “good institutional record.”  At the time of this

hearing, the petitioner was represented by Mr. David Baker of the Public Defender’s Office in Nashville.

After the petitioner was released early from jail to the Community Corrections program, and while his

sentencing hearing on the remaining charges was still pending, the petitioner committed other crimes.  When the petitioner

appeared in court for sentencing on the remaining charges,1 M r .  P a u l  N e w m a n ,  a l s o  o f  t h e  P u b l i c  D e f e n d e r ’ s

O f f i c e  i n  N a s h v i l l e ,  a p p e a r e d  o n  b e h a l f  o f  t h e  p e t i t i o n e r  b e c a u s e  M r .  B a k e r  h a d  b e e n

t r a n s f e r r e d  t o  a n o t h e r  c o u r t .   A t  t h i s  s e c o n d  s e n t e n c i n g  h e a r i n g ,  t h e  t r i a l  c o u r t  i m p o s e d

c o n s e c u t i v e  s e n t e n c e s  o n  t h e  r e m a i n i n g  c o u n t s .   T h e  d e f e n d a n t  d i d  n o t  a p p e a l  f r o m

t h e s e  s e n t e n c e s ,  a n d  t h e  r e c o r d  i n  t h i s  c a s e  d o e s  n o t  c o n t a i n  a  w r i t t e n  w a i v e r  o f  a p p e a l

p u r s u a n t  t o  T e n n e s s e e  R u l e  o f  C r i m i n a l  P r o c e d u r e  3 7 ( d ) .

T h e  p e t i t i o n e r  f i l e d  a  p e t i t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f ,  w h i c h  h a s
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s u b s e q u e n t l y  b e e n  a m e n d e d  t o  a l l e g e  t h a t  M r .  N e w m a n  w a s  i n e f f e c t i v e  f o r  f a i l i n g  t o

i n f o r m  h i m  o f  h i s  r i g h t  t o  a p p e a l  f r o m  t h e  c o n s e c u t i v e  s e n t e n c e s  i m p o s e d  o n  t h e

r e m a i n i n g  c h a r g e s .   A  p o s t - c o n v i c t i o n  h e a r i n g  w a s  h e l d ,  a t  w h i c h  t h e  p e t i t i o n e r  t e s t i f i e d

t h a t  M r .  N e w m a n  n e v e r  i n f o r m e d  h i m  o f  h i s  r i g h t  t o  a p p e a l  a n d  t h a t  i f  h e  h a d ,  h e  w o u l d

h a v e  a p p e a l e d .   M r .  N e w m a n  a l s o  t e s t i f i e d  a t  t h e  h e a r i n g .   H e  t e s t i f i e d  t h a t  p r i o r  t o  t h e

s e n t e n c i n g  h e a r i n g ,  h e  t o l d  t h e  p e t i t i o n e r  t h a t  h e  w o u l d  p r o b a b l y  r e c e i v e  c o n s e c u t i v e

s e n t e n c e s  a n d  t h e  p e t i t i o n e r  r e s p o n d e d  t h a t  h e  w a n t e d  t o  a p p e a l .   T o  t h a t ,  M r .  N e w m a n

t o l d  h i m  t h a t  i f  h e  w a n t e d  t o  a p p e a l ,  h e  n e e d e d  t o  c o n t a c t  t o  M r .  B a k e r .   A f t e r  t h e

s e n t e n c i n g  h e a r i n g ,  M r .  N e w m a n  h a d  n o  c o n t a c t  w i t h  t h e  p e t i t i o n e r  a t  a l l ,  e v e n  t h o u g h

h e  a d m i t t e d  t h a t  t h e  P u b l i c  D e f e n d e r ’ s  O f f i c e  w a s  t h e  p e t i t i o n e r ’ s  c o u r t - a p p o i n t e d

a t t o r n e y  a n d  t h a t  h e  w a s  a s s i g n e d  t o  r e p r e s e n t  t h e  p e t i t i o n e r ’ s  i n t e r e s t s  a t  t h a t  t i m e .

H o w e v e r ,  h e  d i d  t a l k  w i t h  M r .  B a k e r ,  i n f o r m i n g  M r .  B a k e r  o f  w h a t  h e  t o l d  t h e  p e t i t i o n e r

a n d  t h a t  t h e  p e t i t i o n e r  w o u l d  l i k e l y  b e  g e t t i n g  i n  t o u c h  w i t h  h i m .   M r .  B a k e r  t e s t i f i e d  t h a t

h e  d i d  n o t  r e c a l l  a d v i s i n g  t h e  p e t i t i o n e r  o f  h i s  r i g h t  t o  a p p e a l  o r  t a l k i n g  t o  t h e  p e t i t i o n e r

a b o u t  w h e t h e r  h e  w a n t e d  t o  a p p e a l .   A f t e r  h e a r i n g  t h i s  t e s t i m o n y ,  t h e  t r i a l  c o u r t  f o u n d ,

i n t e r  a l i a ,  t h a t  t h e  p e t i t i o n e r  w a s  a w a r e  o f  h i s  r i g h t  t o  a p p e a l  a n d  t h a t  h i s  f a i l u r e  t o  a p p e a l

w a s  d u e  t o  h i s  o w n  n e g l e c t .

I n  r e v i e w i n g  t h e  p e t i t i o n e r ’ s  S i x t h  A m e n d m e n t  c l a i m  o f  i n e f f e c t i v e

a s s i s t a n c e  o f  c o u n s e l ,  t h i s  C o u r t  m u s t  d e t e r m i n e  w h e t h e r  t h e  a d v i c e  g i v e n  o r  s e r v i c e s

r e n d e r e d  b y  t h e  p e t i t i o n e r ’ s  a t t o r n e y ,  M r .  N e w m a n ,  a r e  w i t h i n  t h e  r a n g e  o f  c o m p e t e n c e

d e m a n d e d  o f  a t t o r n e y s  i n  c r i m i n a l  c a s e s .   B a x t e r  v .  R o s e ,  5 2 3  S . W . 2 d  9 3 0 ,  9 3 6  ( T e n n .

1 9 7 5 ) .   D e f e n s e  c o u n s e l  h a s  a n  a f f i r m a t i v e  d u t y  t o  a d v i s e  h i s  o r  h e r  c l i e n t  o f  t h e  r i g h t  t o

a p p e a l  a  s e n t e n c e ,  a n d  t h e  f a i l u r e  t o  d o  s o  c o n s t i t u t e s  d e f i c i e n t  p e r f o r m a n c e .   G a r v i n

S h e p h e r d  v .  S t a t e ,  C . C . A .  N o .  0 1 C 0 1 - 9 3 0 3 - C R - 0 0 0 8 0 ,  D a v i d s o n  C o u n t y  ( T e n n .  C r i m .

A p p .  f i l e d  M a r c h  1 7 ,  1 9 9 4 ,  a t  N a s h v i l l e ) .   M o r e o v e r ,  c o u n s e l  f o r  a  d e f e n d a n t  w i t h  a  r i g h t
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t o  a p p e a l  f r o m  a  j u d g m e n t  o f  c o n v i c t i o n  m u s t  e i t h e r  t i m e l y  f i l e  a  n o t i c e  o f  a p p e a l  o r  a

w r i t t e n  w a i v e r  o f  a p p e a l  s i g n e d  b y  t h e  d e f e n d a n t .   T e n n e s s e e  R u l e  o f  C r i m i n a l  P r o c e d u r e

3 7 ( d ) .   F a i l u r e  t o  f i l e  a  w r i t t e n  w a i v e r  o f  a p p e a l  d o e s  n o t  r e n d e r  a  j u d g m e n t  i n v a l i d  i f  t h e

r e c o r d  c l e a r l y  a n d  u n a m b i g u o u s l y  s h o w s  t h a t  t h e  d e f e n d a n t  k n e w  o f  h i s  r i g h t  t o  a p p e a l

a n d  i n t e n d e d  t o  w a i v e  t h a t  r i g h t .  S e e  D a l e  M .  J e n k i n s  v .  S t a t e ,  C . C . A .  N o .  0 1 C 0 1 - 9 4 0 5 -

C R - 0 0 1 5 6 ,  M o n t g o m e r y  C o u n t y  ( T e n n .  C r i m .  A p p .  f i l e d  A p r i l  1 3 ,  1 9 9 5 ,  a t  N a s h v i l l e ) ;  s e e

a l s o  R a i n e r  v .  S t a t e ,  9 5 8  S . W . 2 d  3 5 6  ( T e n n .  C r i m .  A p p .  1 9 9 7 ) .

H e r e ,  t h e  e v i d e n c e  s h o w s  t h a t  M r .  N e w m a n  t a l k e d  t o  t h e  p e t i t i o n e r  p r i o r  t o

t h e  s e n t e n c i n g  h e a r i n g  a b o u t  h i s  r i g h t  t o  a p p e a l  a n d  t h a t  h e  k n e w  t h e  p e t i t i o n e r  w a n t e d

t o  a p p e a l  h i s  s e n t e n c e  i f  h e  r e c e i v e d  c o n s e c u t i v e  s e n t e n c e s .   H o w e v e r ,  a f t e r  t h e  t r i a l

c o u r t  i m p o s e d  c o n s e c u t i v e  s e n t e n c e s ,  M r .  N e w m a n  f a i l e d  t o  d i s c u s s  w i t h  t h e  p e t i t i o n e r

w h e t h e r  h e  h a d  c h a n g e d  h i s  m i n d  o r  w h e t h e r  h e  s t i l l  w a n t e d  t o  a p p e a l  h i s  s e n t e n c e ,  e v e n

t h o u g h  h e  w a s  t h e  a t t o r n e y  a s s i g n e d  t o  r e p r e s e n t  t h e  p e t i t i o n e r ’ s  i n t e r e s t s .   I n s t e a d ,  M r .

N e w m a n  i n e x p l i c a b l y  r e f e r r e d  t h e  p e t i t i o n e r  t o  M r .  B a k e r ,  w h o  w a s  n o  l o n g e r  a s s i g n e d

t o  r e p r e s e n t  t h e  p e t i t i o n e r .   M r .  N e w m a n  n e v e r  c o m m u n i c a t e d  w i t h  t h e  p e t i t i o n e r  a f t e r  t h e

s e n t e n c i n g  h e a r i n g  a n d  n o  w r i t t e n  w a i v e r  o f  a p p e a l  a p p e a r s  i n  t h e  r e c o r d .   U n d e r  t h e s e

c i r c u m s t a n c e s ,  t h e  p e t i t i o n e r  s h o u l d  h a v e  b e e n  g r a n t e d  a  d e l a y e d  a p p e a l .   S e e ,  e . g . ,

C h a r l e s  H a r r i l l  v .  S t a t e ,  C . C . A .  N o .  0 3 C 0 1 - 9 6 0 5 - C C - 0 0 1 8 5 ,  B l o u n t  C o u n t y  ( T e n n .  C r i m .

A p p .  f i l e d  J u n e  1 8 ,  1 9 9 7 ,  a t  K n o x v i l l e ) ;  M a r k  W .  R a w l i n g s  v .  S t a t e ,  C . C . A .  N o .  0 2 C 0 1 -

9 5 0 4 - C R - 0 0 1 1 2 ,  S h e l b y  C o u n t y  ( T e n n .  C r i m .  A p p .  f i l e d  A p r i l  1 7 ,  1 9 9 6 ,  a t  J a c k s o n ) .   T h e

p e t i t i o n e r  n e e d  n o t  s h o w  p r e j u d i c e  b e f o r e  b e i n g  g r a n t e d  s u c h  r e l i e f .   S t a t e  v .  L e s t e r  D .

H e r r o n ,  C . C . A .  N o .  0 3 C 0 1 - 9 1 0 9 - C R - 0 0 2 8 4 ,  H a w k i n s  C o u n t y  ( T e n n .  C r i m .  A p p .  f i l e d

M a r c h  1 0 ,  1 9 9 2 ,  a t  K n o x v i l l e ) .   T h e r e f o r e ,  o f  c o u r s e ,  i n  n o  w a y  d o  w e  a d d r e s s  t h e  m e r i t s

o f  s u c h  a p p e a l  b e f o r e  g r a n t i n g  t h i s  r e l i e f .   S e e ,  e . g . ,  i d . ;  P i n k s t o n  v .  S t a t e ,  6 6 8  S . W . 2 d

6 7 6  ( T e n n .  C r i m .  A p p .  1 9 8 4 ) .   T h e  t r i a l  c o u r t ’ s  d e n i a l  o f  t h e  p e t i t i o n  f o r  p o s t - c o n v i c t i o n
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r e l i e f  i s  r e v e r s e d  a n d  t h e  p e t i t i o n e r  i s  g r a n t e d  a  d e l a y e d  a p p e a l  o f  t h e  s e n t e n c e s

i m p o s e d .

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

J O H N  H .  P E A Y ,  J u d g e

C O N C U R :

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

J O S E P H  M .  T I P T O N ,  J u d g e

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

D A V I D  G .  H A Y E S ,  J u d g e


