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OPINION

The appellant, Roger Harris, appeals pursuant to Rule 10, Tenn. R. App. P., from
an order of the trial court ordering the appellant’s family to pay $500 to the Unicoi County
Public Defender before allowing substitution of counsel. The state agrees the trial court
erred in ordering such payment. After a review of the record in this cause, briefs of the
parties, and appropriate law, we agree. The trial court’s order is reversed, and the cause
is remanded for consideration of substitution of private counsel without requiring the

appellant’s family to pay $500 to the Public Defender.

BACKGROUND

On March 15, 1995, the appellant filed a petition for post-conviction relief in the
Unicoi County Criminal Court. In June, 1991, the appellant was found guilty of first degree
murder and reckless endangerment with a deadly weapon. The appellant was sentenced
to life in prison for the murder charge and to two years imprisonment for the reckless
endangerment with a deadly weapon charge. In his petition, the appellant alleged
ineffective assistance of counsel at both the trial and appellate levels. Shortly after the
appellant’s petition was filed, the Public Defender’s office was appointed to represent the
appellant due to indigence. The record reflects two amendments to the post-conviction
petition were filed by the Public Defender. For various reasons, the petition was continued

to October, 1997.

On September 23, 1997, Kenneth F. Irvine, Jr., Esq. filed an entry of appearance
in behalf of the appellant. On October 17,1997, the trial court conducted a hearing on the
appellant’s request for substitution of counsel and a continuance. Mr. Irvine appeared at
the hearing. During the discussion with counsel, the trial court expressed its concern over
the inability to dispose of the cause. Mr. Irvine advised the trial court that the appellant was
still incarcerated, but the appellant’s family was willing to pay his fee, and he would be
ready to dispose of the petition within thirty days. The trial court determined that the Public
Defender had invested approximately 25 hours in its representation of the appellant at a

rate of $40 per hour. The trial court determined that the appellant’srepresentation cost the



taxpayers in excess of $1,000.

It is clear from the record that the trial court was irritated with the appellant’s family
suddenly coming forth with the funds to pay private counsel at such late date. The trial
court permitted the substitution of counsel with the requirement that the appellant’s family
pay $500 to the Public Defender’s fund. The trial court cited no authority for its ruling. An
order was entered on November 7, 1997, reflecting the conditional grant of the appellant’s
request for substitution of counsel and resetting the case for December 9, 1997 to

determine if the family had paid the $500.

LEGAL ANALYSIS

In his interlocutory appeal to this Court, the appellant asserts that the trial court
erred in requiring hisfamily to pay $500 to the Public Defender before allowing substitution
of private counsel. The state agrees with the appellant’s position. We agree with both

parties that the trial court was in error and remand for further proceedings.

In an analogous case, this Court, in State v. Gardner, 626 S.W.2d 721, 724 (Tenn.
Crim. App. 1981), reversed a trial court’s decision denying appointed counsel, where the

defendant’s father had previously posted the defendant’s bond. This Court held:

The financial condition of a defendant’s relatives has no
bearing on the question of the defendant’s solvency. Sapio v.
State, 223 So. 2d 759, 760-61 (Fla. App. 1969). Relativeswho
have heretofore come to the aid of an accused cannot be
looked to as the source of funds for an accused, asthere is no
legal way to force them to provide for their adult child. State v.
VanGorder, 192 lowa 353, 184 N.W. 638, 639 (1921).

The question in inquiries as to insolvency is not whether the
defendant’s friends or spouse or relatives have the ability or
readiness or willingness to provide the funds, but whether the
defendant personally has the means to employ an attorney to
represent him.



Itis clear that the appellant is indigent after being incarcerated for manyyears, and,
therefore, is unable to hire private counsel to assist in the presentation of his petition for

post-conviction relief.

The trial court’s orderis reversed, and the cause is remanded for consideration of
substitution of private counsel without requiring the appellant’s family to pay $500 to the

Public Defender.
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