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OPINION
The defendart, JohnWayne Slae, was convicted of second degree nmurder. The trial
court inposed asentence of twenty-five years. Inthis appeal o right, the defendant presents the
follonMng issues far review:

(1) whether the trial court erred by ordering the defendant to serve
twenty-five years in prison; and

(2) whether thetrial cout erred by Sgninga judgnent that ordered
an effective sentence of thirty-three years.

We dfirm the sentence of the trial court. The sentence must be modified to provide
for a twenty-four year sentence, a consecutive three-year sentence and a concurrent five-year

sentence.

In 1989, the defendant was convicted ina jury tial of first degree murder, atenpted
jail escape, and possession of a firearmwhile incarcerated. The trid court inposed alife sentence for
first degree murder enhanced by five years far the use o a firearmduring the commission of the
offense. A three-year consecutive sentence was imposed for attempted jail escape and a five-year
conaurrent sentence wasimposed far the possession of afirearmwhileincarceraied  In the initid

appeal, this court affirmed the judgmert of the trid court. State v. John Wayne Slate, No. 101 (Tenn.

Crim App., a Kroxville, Nov. 1, 1989). Appication for permssionto gpped to the suprenme cout was
dened on March5, 1990. Thereafter, the defendant's right of past-conviction relief inthe trial court
was denied and the defendant appeaed to this court. A pane of this court deternined that the
evidence of deliberation was insufficiert, reversedthe first degree nmurder conviction, and remmanded
the cause to the trial caurt for entry of a judgnent of corviction for second degree murder and

resertencing. JohnWayne Slate v. Stete, No. 03Q01-9201-CR-00014 (Tem. Qim App., at Kroxville,

Apr. 27), app. denied conaurring in results only, (Tem., Oct. 24, 1997). Onremand, the trial court

imposed asentence o twerty-five yearsunder the Sentencing Refom Ad of 1989. On gpped, this

caurt reversed and remanded the cause for resentencing because the trial court failed to cacuate the
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defendant's sentence under boththe 1989 and 1982 Acts asrequired by the holdngin State v.

Pearson, 858 SW.2d 87 (Tem. 1993). State v. JohnWayne Slae, C.CA. No. 03C01-9511-CC-

00352, dip op. a 5 (Tem. Gim App., a Krnoxville, Oct. 18, 1996), app. denied, (Tenn., Jan. 27,
1997). On remand, the trid court inposed asentence o twerty-five years far second degree nurder.

The judgemert form reflected an effective sentence of thirty-three years due to the other offenses.

Tennessee Code Annotated § 40-35-117 provides that persons
sentenced after November 1, 1989, for crimes committed between July 1, 1982, and
November 1, 1989, must be sentenced under the 1989 Act, "[u]nless prohibited by
the United States or Tennessee Constitution." Tenn. Code Ann. 8§ 40-35-117(b).
Tenn. Code Ann. 8§ 39-11-112 provides that if the 1989 Act provides for a "lesser
penalty,” the lesser punishment shall be imposed. In Pearson, our supreme court
set forth guidelines for making certain the sentence imposed is constitutional:

[Iln order to comply with the ex post facto prohibitions of

the U.S. and Tennessee Constitutions, trial court judges

imposing sentences after the effective date of the 1989

statute, for crimes committed prior thereto, must

calculate the appropriate sentence under both the 1982

statute and the 1989 statute, in their entirety, and then

impose the lesser sentence of the two.

858 S.W.2d at 884.

In this drect apped of the sentence, the defendart argues that the trial court
erroneoudy gpplied two enhancement fadors, failed to apply several nitigating factors, and faled to
reMewthetrial transcript befare ariving a a sentence. The state conceded in oral argument that our
review was de novo without a presumption of correctness. It nonetheless contended that the effective

thirty-three year sentence was warranted.

Our de novo review requires an andysis of (1) the evidence, if any, received at the

trial and sentenang hearing; (2) the presentence repart; (3) the principles of sentencing andthe
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argumerts of counsd relative to sentencing dterratives, (4) the nature and charaderidtics of the
offense; (5) any mitigating or enhancing factors; (6) any statements made by the defendant in his own
behalf; and (7) the defendant's patential for rehabilitation or treatrent. Tenn Code Ann. 88 40-35-
102, -103, and -210; State v. Smith, 736 SW.2d 859, 863 (Tem. Qim App. 1987); Stiller v. Sate, 516

S.W.2d 617 (Tenn 1974).

The summary of facts presented in John Wayne Slate v. State, C.C.A.

No. 03C01-9201-CR-00014 (Tenn. Crim. App., at Knoxvile, Apr. 27, 1992), provides
an accurate and complete account of the evidence presented at trial:

The [defendant] was prosecuted for killing David Jackson at
the [defendant]'s home and for his subsequent passession of a
wegpon and escape attempt whilein jal anaiting trial. WilliamBalley
was tried with the [defendant] as an accessory after the fact of
murder, dthough he changed his plea to guilty after testifying for the
[deferdant].

Fromthe state's perspedive, the primarywitness to the
evens was Genda Hanptoan. Shetedifiedtha the vidimwas
acquainted with her brother and that she first met him on the day of
the shooting Shesad that she wert with himto the [defendart]'s
home on the evening of January 30, 1988. The [defendant] met them
at the gate to the property and he and the victim hugged. They went
intothe house and she taked with the [defendant]'s wife, Thdma
Slate, in the living room while the two men went to the kitchen.

Hanpton testified that she heardtalkingin the kitchen  Atthe
vidim's regues, they dl gatheredin the kitchen Hanpton Sated that
the [defendant], his wife, William Baley and the victimwere present.
She dso sad that two of the [defendant]'s sons came infor afew
minues. She sad that the aduts sat a the kitchen table talking and
drinking, the [defendant] and his wife drinking wine and the others,
induding hersdf, drirking beer. She sad that Bailey wasdrunk She
stated that Baley puled up her sweater and she asked himnat to do
it. He dd it asecondtime andthe vidimand he got into an
argument. She said that while they were arguing, Bailey stood up
and the [defendant] "smadked himin the face."

Hanpton testified that the victimand the [defendant] began
arguing badk andforth and that the [defendant] said that the vidim
did nat respect the [defendant]'s wife, horme and family. She said that
the two were standng up, panting fingers a each other and yelling.
She sad that she asked the victimat about 925 pm. if he was ready
to go because she dd ot like the arguing  She said that he replied
that they woud leave in abou fifteen minutes. She testified that
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abaut 9:45 the vicimdeddedto leave. She dated that "they were
still arguing’ andthat she was gettinga little scaredwhen the victim
asked her if she was ready to go.

Hanpton testified that she and the victim got up to leave and
that she walked to the front door with the vicim behind her. As she
reached for the knadb, she heard anoise and immediately turned
around. She stated that she saw the victim, with a hole in his head,
falling tothefloar. Shesaid that the victimonly had a beer can inhis
hand The[defendant] was standing at the kitchen door with agun in
hishand Although sheindcatedthat she dd not seewhere Bailey
had been at the exact time of the shot, she stated that he was
standing near her and not near the [defendant]. She said that she
ydled and she admitted that she becane hysterical. She said that
the [defendant] dd not sayaword IMrs. Sate talked Hanrpton into
hiding in a closet in the sons' bedroom where, according to Hampton,
they were sleeping. Hanpton stated that she fell asleep, but later
awoke and came aut when the police were present.

When the police investigated, responding to a call received
about 10:05p.m, they talked to Mrs. Sate. The [defendant] and
Baleywerenad there. Mrs. Slae referred toan urknown mandang
the shooting. Several hours into the investigation, Hampton walked
ou of abedroom The pdice foundnoweagpans. Thevidimhad
been shot inthe center of the farehead and he died about aweek
later.

In March, 1988, the [defendant], his farrily and Bailey were
foundin LaQrosse, Wisoonsin, usng assumed names with supparting
identification. The [defendant] was retumed to Sevier County. In
May, 1988, a search of the [defendant]'s jail cdl uncovereda loaded
handgun, two hadksawblades and a letter written by himto his family
which indicated an escape dan  Sawmarks were found onthe cell
bars.

The defense evidence related to an acddenta shoating with
sdf-defense undertores. The [defendant] and Bailey testified. Both
related a history o ill will by the vicim for Bailey. The [defendant]
testified that the victim and Harmpton came to his house in drunken
condiions. He said that there were twenty or thirty empty beer cans
in the vctims car and that the ictim carried a six-pack into the
house. He sad that the victimyelled at Bailey and that an argument
began. At orne poirt, the vidim began smoking a marijuana dgarette
The [defendart] said that he got upset with the \ictims smoking and
arguing and that he told the vicim to leave.

The [defendart] tedified that Hanpton walked intothe living
roam, follonved by the vidim. Balley gat up fromthe kitchen table.
The [defendant] saidthat he saw a small gun inthe victims hand and
saw Balley pul a gunout of apocket. The [defendant] said that he
ydledfor noguns, grabbed Bailey's gun andit discharged  The bullet
hit the victim. The [defendant] said that Harmpton became hysterical
and that he wasin shock, dropping Bailey'sgun. He said that Bailey
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picked up both guns. The [defendant] said that he did not know what
to do, hut after leaving to call far anambuance, he and Bailey left.
He acknowledged that he was scared and tried to avoid being
arresed He met with his family in Kansas and was with themand
Bailey in Wisconsin when he was arrested. He admitted having a gun
in the Sevier County Jall and plaming toescape. He denied
intendng to shoot the victim

Balley's testinony essertially carrabarated the [defendant]'s.
He said that he had had prdblems with the victimfor threeto four
yearsand that every time the victimgat drurk, he woud argue o fight
with Bailey. He testified that both Hanpton and the vidim goaded
himand an argument began. Bailey saidthat he had a.22 pigtol in
his pocket, but said that he had just baught it and thought that there
was noclip in it. He said he sawthe victim"going for sonrething’ and
that he pulled out his gun. He said he knew the children had seen
the idimwith a pistdl and he wasn'taboutto take any chances. He
stated that the [defendant] gralboed his gunand that the shooting was
anaccident. He acknoMedged picking bath guns up and taking them
with him

On rebuttal, Sevier County Sg. Preson Ronines testified
that he searched the \ictins car an the nght of the shoatingand
found one beer can, not twenty to thirty cans. He said no spent
cartridges or gunswere found in the [defendant]'s house or the
vidim's car. Investigator John Schmidt, fraomthe LaCrosse County
Skheriff's Department in Wiscorsin, tedtifiedthat the [defendant] tad
him that he, the [defendant], threw away the gun which had been
usedin the incident. Schmidt stated that the [defendant] said that the
vidim had the gunand that when the [defendant] grabbed it, it wert
off. He dtated that the [defendart] did nat say anything about
grabbing a gun from Bailey.

Slate, slip op. at 2-6.

At the sentencing hearing, the fifty-three-year-old defendant testified that he has been
married for seventeen yearsand had maintained a dose rdationshipwith his childeen Since his
incarceration, the defenrdant has obtained his G.E.D. and three years of mllege credits. In his
discussion of the events leading up to the shooting, the defendant stated that the victim, who was a
friend, came by his residence to ask to borrowmorey. The defendant daimed that the victim had
beendrinkingand confided that he was "introuble." The defendart recdledtha heloaned the victim
some norey and that the vctimleft the resdence anlyto return sonetine later that evening

accompanied by Ms. Hanpton.  The defendant daimed that bath were intaxicated and that when the



victim attempted to smoke marijuana, he objected. The defendant testified that the victim became
increasingly argunrentative and fought with the co-defendant Balley over aforner grifriend. The
defendant contended that he asked bath of themto leave but they refused. The defendant maintained
that Balley drew a gun, panting it firg at the defendant and thenthe vidim He daimed that he
intervened at that paint by gralbing the wegpon because his children werein the room and the gun
discharged, striking the vidimin the farehead. The defendant stated that he dropped the gun after
which Bailey picked up bah that gunand that of thevidim  The deferdant then placed a pillov under
the vidim's head and cdled for an ambuance. He contended that the shooting was accidental, that he

tried to help the \ictim, and that he left the State because he was afraid and "half drunk."

Atthe sentendng hearing, the defendant presented thirty-seven exhihits to showhis
exemplary behavior since being incarcerated. He has successfully completed numerous programs,
pursued education goportunities, partidpated in substance abuse caunseling, spokento youth about
crime, and oltained the support and reconmendation of anumber of instructars, prison dfficias, and
socid services providers. The state then presented prod that the defendant had beenreprimanded by
prison offigals for infractions on four accasions: an one occasion, the defendant had sandpayper in his
possession; inanother, flammabe liquidwas foundin his locker; in athird incidernt he was foundin
possession o a dollar bill; andin afourth, he faled to repart to prison dfficids. The defendant

contended that all of the prison charges had been dismissed.

The presentence report estalished that the defendant has convictions for driving
under the influence, driving on arevoked license, resisting a stap, puldic intoxication, shoplifting
assault and battery, felony forgery, felony contributing to the ddinquency of a minar, and larceny. The
report shows that sonme of these offenses were committed while the defendant was on prabation. At
the sentencing hearing, the defendart disputed the aacuracy o the report and pointed out several
inddentsin which charges hadbeendismissed From1974 urtil 1988, the defendant maintained

steady employmert as a machinist and salesman. He has a history of alcohol abuse.
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The prinaples underlying the Sentenang Ads of 1982 and 1989 are amilar. Both
Acts were designed to ensure that every sentence is justly deserved in relation to the seriousness of
the offense. Fair and consistent treatment is paramount. Confinement is appropriate, as in this case,
when measuresless restridive have been unsuccessfu. The patertial far rehabilitetion or treatnert is
an important consideration. Al sentences should be "the least severe measure necessary to achieve

the purposes of a sentence.” Tenn. Code Ann. § 40-35-103.

The state argued that the sentence should be enhanced because the defendant had a
previous higory o crimina convctions or behaviar, that he had a histary o unwillingnessto conply
with conditions of release to the community, and had no hesitation about committing a crime in which
the riskto human life was high. Tenn Code Ann. §40-36-111(1), (8), & (10) (Repl. 1982); §40-3%5-
114(2), (8), & (10) (Repl. 1990). The state withdrew its request that the sentence be enhanced
because a firearm was used during the comnission of the offense. Tenn. Code Ann. 8 40-35-
111(9)(Repl. 1982); Tenn Caode Ann. 840-35-114(9)(Repl. 190). The date rdlied instead on firearm

erhancement pusuart to Tem. Code Ann 8§ 39-6-1710 (Repl. 1982).

While conceding his history of convictions, the defendant argued that there was no
proof in the record that he had a history of unwillingness to comply with the conditions of a sentence
involving release tothe community. He dso objected to gpplication of the enhancement fador that the
riskto human life was high, maintaining that that fador was already accounted for in the offense. The
defendant claimed mitigati ng factors because he did not contemplate that his conduct would cause
serious bodly inury; he argued that substantial grounds exst to excuse or justify his condua and that
the offense was cammitted under urusud circunstances so that it is unlikely that a sustained intent to
violate the law notivated his conduct. He also submitted that his conduct and achievement since
incarceration shoud be amitigaingfador. Tem. Code Ann § 40-35-110(2), (4), (12), & (13) (Rep.

1982): Tenn. Code Am. § 40-351133), (11), & (13) (Repl. 1900).



The victim who was attempting to leave the defendant's resdence, was shot once in
theforehead. He may or may nat have beenarmed. The defendant admitted he was intaxicated at
thetime. There was evdence that the aime scene had been atered and that the deferdant had
disposed of the weapons, left the sate, and attenrpted to avoid identification by police in VMsconsin

After being retuned to Tenressee, he pamed ajail escape and pracured a wegpon.

Under the 1982 Act, the defendant qualifies as aRange | offender. A that time, the
sentence range for second degree murder was fromtento thirty-five years. Tenn. Code Ann. 8
40-35-109(@@), (€), & (d)(2) (Repl. 1982). The trial court, which found several enhancement factors and
no mitigating factors, arrived at a sentence of thirty-five years. The following enhancement factors
apply under the 1982 Ad::

(1) That the defendart has ahistory of aimina convictions, Tenn
Code Ann. §40-3-111(1) Repl. 1982);

(2) That the defendant has a previous history of unwillingness to

comply with the conditions of a sentence invalving releaseto the

comnunity, Tenn. Code Ann. 8 40-35-111(8) (Repl. 1982); and

(3) That the defendant had no hestation about conmittinga aime

when the risk to human life was high. Tenn. Code Ann. § 40-35-

111(10) (Repl. 192).
The record supports the conclusion that the defendant has both a history of crimina condud and a
history of prabationviolations. Hs prior convictions invalved alcohol and violenae, bath of which were
contributing fadors tothe murder o thevidim Moreover, the defendant's adtions placed Vs.
Hampton in danger. She was standing next to the victim when he was shot. Enhancement factor (10)
may be used "where the defendant creates a high risk tothe life of a person other than the victim™

State v. Bingham, 910 SW.2d 448 (Tem. Gim App. 199%6). The evidence presented at trid and the

presentence repart suggest that fadors (1) and (10) warrant consideralle weight.

The defendant argues that he did not contemplate that his conduct would cause or

threaten serious bodily injury. Tenn. Code Ann. § 40-35-110(2) (Repl. 1982). The evidence



supporting his second degree murder convidion, honever, undermmnes his argument. Secord, he
contends that he acted under strong provocation and submits that substantia grounds exist that tend
to excuse or justify his conduct. Tenn. Code Ann. 8 40-35-110(3), (4) (Repl. 1982). In our view, these
factors mertt little or no weight. The state’s theory was that the shooting was intentional and
unprovoked, while the defense theory was that the shodtingwas anaccidert. The jury rejected the
defense theory. Finally, the defendant maintains that the circumstances of the offense were so
unusud that he did not have asugainedintent to violate the law. Tenn Code Ann. §40-35-110(12)
(Repl. 1982). Following the offense, however, the defendant fled the scene, disposed of the weapors,
and duded autharities for nornths. Once captured and returned to Tennessee, he armed hinself and

attempted toescgpe fromjail. These ciraunrstances do nat sypport his clam

Under the 1982 Act, the defendant is €ligible for a sentence between ten and thirty-
five years. "Every case is judged on its own merits. Consideration of similar cases and circumstances
is not inapprapriate in determining the specific length of sentence ... Such consideration assists inthe
fair and corsistent treatment of defendants and contributes to proportionate sentences ...." State v.

Moass, 727 SW.2d 229, 240 (Tem. 1986).

In State v. Dennis Edward Galloway, C.C.A. No. 925, slipop. at 67 (Tenn. Crim. App.,

at Knowville, Dec. 13, 1990), this court affirmed a twenty-two year sertence for second degree murder
under similar circumstances. There were hostilities between the defendant and the victim. They had
argued. A fight had ensued during which Galloway had stabbed the victim several imes and struck
him in the head. Galloway then disposed of the weapons and left the scene. The trial court enhanced
the sentence because Gallonay had a history of aimina convictions and probation violations, among

other factors.

In State v. Donald R. West, C.C.A. No. 128 slipop. at 1 (Temn. Gim App., &

Kroxville, Oct. 16, 1990), app. denied, (Tenn., Jan. 14, 1991), a panel of this court affirmed a thirty-
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year sentence for second degree murder aso arising under amilar circunmstances. West and victim
were drinking and playing poker at West's residence. The victim left and later retumed to find West
hidng in the bedroom  When the victimkicked the bedroam door togain entry, West insruded himto
leave and then fired a weapon throughthe door.  West then fired addtional shats, killing the vidim. In
reviewing the sentence, this court found gpplicable erhancenent fadtors that West had aprevious
history of aimina convictions, that he had treated the victimwith exceptional crudty, and that he had
cammitted the offense with no hesitation when the risk to human life was high. Id., slipop. at 8. That

West may have been provoked was consdered a mitigating factor. 1d.

Here, three enhancemen fadors are present, two o which are weighed heavily. The
defendant is entitled to little weight far mitigating factors. While in prison, however, the defendant has
demorstrated some potential for rehabilitation. Under the 1982 Act, we would impose a sentence of
twenty-eight years. Furthermore, the sentence initially imposed upon the defendant was enharnced by
theuse of a firearm See Tenn Code Ann 8 30-6-1710 (Rep. 1982) (repealed 1989). That statute
provided for afive-year enhancement upon a finding by the jury that the dffense involvedthe use of a
firrarm. Under the 1982 Act, the sentence of twenty-eight years must be enhanced by a consecutive

five-year term for an effective sentence of thirty-three years.

Turning tothe 1989 Ad, the defendant qualifies as a Range | offender. The
sentenang rangeis fiteen to twenty-five years. Tenn. Code Am. 8 40-35112a)(1). We are
instruded to begn a the mininumwithin the range if there are no enhancement or mitigating fadors.
Tenn. Code Am. § 40-35-210(c) (anrended July 1, 19 to provide that the presumptive sentencefor a
Class Afelony asthe midpoirt in the range). If there are erhancenert fadors but no mitigating
factors, the trial court may set the sentence above the minimum Tenn. Code Ann. § 40-35-210(d). A
sentence invaving both erhancement and mitigating fadors requires an assignnen of relative weight
for the enhancement fadors as a means of increasing the sentence. Temn. Code Ann. 8 40-35-210.

The sentence may then be reduced within the range by any weght assigned to the mitigating factors
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present. Id. The trial courtimposed a sentence of twenty-five years. The following enhancement
factors are applicable:

(1) That the defendant has a history of aimina convictions, Tenn.
Cade Ann. §40-35-114(1) (Repl. 1990);

(2) That the defendant has a previous history of unwillingnessto
comply with the conditions of a sentence invalving releaseto the
community, Tenn Cade Ann. § 40-35-114(8) (Repl. 1990);

(3) That the defendant enployed a firearmduringthe cammission of
the offense, Tenn. Code Ann. § 40-35-114(9) (Repl. 1990); and

(4) That the defendant had no hestation about committinga aime
when the risk to human life was high, Tenn. Code Ann. § 40-35-

114(10) (Repl. 199).

We begin at fifteen years, apply four enhancement factors, and amve at a sentence of
twenty-four years. The defendant has demonstrated some potential for rehabilitation. Nevertheless,
because the enhancement fadorsweigh so heavily, a sentence of twenty-faur years, ane less thanthe

maximumpaossible, is deemed appropriate.

As directed by our supreme court in Pearson, under the 1982 Act we have calculated
a senterce of thirty-three years and, under the 1989 Ad, we arrive at a sentence of twenty-four years.
Because the lesser d the two sentences shal be impaosed, the judgment formshall reflect a Range |,

twenty-four year sentence for second degree nurckr.

In a related issue, the defendant argues that notations on the judgment form exceed
the "scope of the remand order ... and therefore should be nodified to celete the special conditions.”
The judgment formcontains the folloning language under specia condtions: "Gredit time sened
This sentence is an effective sentence of thirty-three years because there are consecutive sentences

of (5 ard (3) years"

The judgment form does contain an error. While the defendant has a three-year
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conseautive sentence for atenpted escape and a five-year conaurrent sentence for possession of a
firrarmwhile incarcerated, he has nofive-year cansecutive sertence. The use of afirearm
erhancenent fador, pursuant to Tenn. Code Ann. § 39-6-1710 (repealed 1989), does not gpply toa

sentence calaulated under the 1989 Ad. State v. James Michad Booth, C.CA. No. 01C01-9010-CR-

00266, dip op. a 2 (Tem. Gim. App., a Nashwille, Aug 2, 1991), app. denied, (Tem., Jan27, 1992);
Statev. Gimare, 823 S.\W.2d 566, 567 n.2 (Tenn. Crim. App. 1991). The judgmert form shoud reflect
a Range |, twenty-four year sentence for second degree nmurder with a consecutive three-year
sertence for atenptedjail escape and a cancurent fiveyear sertence for possesson o a firearm

while incarcerated

Gary R. Wack, Presiding Judge

CONCUR:

David H. Welles, Judge

Thomas T. Woodall, Judge
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