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O P I N I O N

Defendant appeals as of right the trial court’s denial of alternative sentencing.

Defendant entered a plea of guilty to violation of the Motor Vehicle Habitual

Offenders Act, agreed to a sentence of 14 months and submitted the issue of

alternative sentencing to the trial court.  Based upon our review of the record, we

AFFIRM the judgment of the trial court denying alternative sentencing.  

I

Defendant was stopped on May 28, 1997, by a Memphis police officer who

observed him traveling 70 miles per hour in a 40 mile per hour zone.  The officer

determined defendant had previously been adjudicated a motor vehicle habitual

offender.  Defendant apologized for speeding and said nothing about having an

emergency.  

At the sentencing hearing defendant contended he drove because of a

medical emergency.  He contended he was at his sister’s home when his wife, then

four months pregnant, called him complaining of stomach pains.  

Defendant has an extensive criminal record consisting primarily of driving

offenses.  He had six separate convictions for driving on a revoked license, one

conviction for leaving the scene of an accident involving personal injury, and one

conviction for malicious mischief.  In March 1996, defendant was convicted of his

first violation of the Motor Vehicle Habitual Offenders Act and was sentenced to 90

days in confinement on weekends and probation for a period of one year.  The

present offense, his second violation of the Motor Vehicle Habitual Offenders Act,

was committed shortly after the expiration of his probation on the prior violation.  

The trial court denied alternative sentencing.  Defendant now contends the

trial court erred in failing to place the defendant in the community corrections

program.  
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II

This Court’s review of the sentence imposed by the trial court is de

novo with a presumption of correctness.  Tenn. Code Ann. § 40-35-401(d).  This

presumption is conditioned upon an affirmative showing in the record that the trial

judge considered the sentencing principles and all relevant facts and circumstances.

State v. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991).  

The Community Corrections Act establishes a program of community-based

alternatives to incarceration for certain eligible offenders.  See Tenn. Code Ann. §

40-36-103.  The Act does not provide that all offenders who meet these

requirements are entitled to such relief.  State v. Grandberry, 803 S.W.2d 706, 707

(Tenn. Crim. App. 1990).   

Under the Criminal Sentencing Reform Act of 1989, trial judges are

encouraged to use alternatives to incarceration.  An especially mitigated or standard

offender convicted of a Class C, D or E felony is presumed to be a favorable

candidate for alternative sentencing options in the absence of evidence to the

contrary.  Tenn. Code Ann. § 40-35-102(6).

In determining if incarceration is appropriate, a trial court may consider the

need to protect society by restraining a defendant having a long history of criminal

conduct, the need to avoid depreciating the seriousness of the offense, whether

confinement is particularly appropriate to effectively deter others likely to commit

similar offenses, and whether less restrictive measures have often or recently been

unsuccessfully applied to the defendant.  Tenn. Code Ann. § 40-35-103(1); see also

State v. Ashby, 823 S.W.2d at 169; State v. Grigsby, 957 S.W.2d 541, 545 (Tenn.

Crim. App. 1997).  

III

The trial court questioned whether defendant’s driving on this occasion was

a true emergency since the defendant did not so advise the police officer.  The trial
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court related that the defendant had a lengthy history of criminal conduct, and that

past efforts involving alternative sentencing had failed to rehabilitate the defendant.

See Tenn. Code Ann. §§ 40-35-102(5); 40-35-103(1)(A),(C).  The trial court

specifically noted that defendant’s prior violation of the Motor Vehicle Habitual

Offenders Act resulted in an alternative sentence which did not deter the defendant

from driving.  The trial court concluded, “I just don’t think anything will stop him.”

Unfortunately, it appears the trial court is correct.  

IV

The trial court’s findings are clearly supported by the record.  The defendant

has continued to display a total disregard for the law.  He has been fined, given

short jail sentences and granted alternative sentencing.  Yet, defendant continues

to violate the law.  The trial court did not err in denying community corrections for

this the defendant’s second violation of the Motor Vehicle Habitual Offenders Act.

The judgment of the trial court is AFFIRMED.

____________________________
JOE G. RILEY, JUDGE

CONCUR:

____________________________
JOHN H. PEAY, JUDGE

____________________________
THOMAS T. WOODALL, JUDGE


