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OPINION

Thisworker’ scompensation appeal hasbeenreferred to the Special Workers' Compensation
AppealsPanel of the Supreme Court in accordance with Tenn. Code Ann. § 50-6-225(¢e) for hearing
and reporting to the Supreme Court of findings of fact and conclusions of law.

Review of the findings of fact made by the trial oourt is de novo upon the record,
accompanied by a presumption of the correctness of the findings, unless the preponderance of the

evidence is otherwise. Tem. Code Ann. § 50-6-225(e)(2); Stone v. City of McMinnville, 896

S.W.2d 548, 550 (Tenn. 1995). Theapplication of thisstandard requiresthis Court toweighinmore
depth the factual findings and conclusions of thetrial court in aworker’s compensation case. See

Corcoran v. Foster Auto GMC, Inc., 746 S.W.2d 452, 456 (Tenn. 1988). However, considerable

deferencemust be givento thetria judge, who has seen and heard witnesses especially whereissues

of credibility and weight of oral testimony areinvolved. Jonesv. Hartford Accident & Indem. Co.,

811 S.W.2d 516, 521 (Tenn. 1991).

Thetria court found that the plaintiff failed to prove that he suffered a compensable injury
astheresult of hisherniaor hisepididymitis. Inaneffort to avoid additional litigation, thetrial court
ruled that if itsholding wasincorrect, it would award the plaintiff a25% permanent partial disability
to thewhole body. The plaintiff has appealed all of thetrial court’sfindings. Wefind no error on

the part of the trial court and affirm the judgment of dismissal.

FACTS

Theplaintiff isatwenty-two-year-old male. Heisahigh school graduate who wasworking
as amechanic for the defendant when he was allegedly injured. The plaintiff has attended various
automotive schools and seminars but has no other formal education. The plaintiff’s vocational
history consists primarily of manual Iabor employment.

The plaintiff alleges that he injured himself on July 5, 1994, while working on aminivan.
He testified that he was attempting to lift a motor out of the minivan and felt a sharp burning pain
in hisside that went down into histesticles. He reported the injury to his supervisor, Steve Walker,
and was seen by Dr. Bruce Brown the next day. The plaintiff subsequently had hernia surgery
performed.

The plaintiff testified that he returned to work on September 19, 1994. While at work, he
began hurting andtold Mr. Walker he needed to go home. He hasnot returned to work since that

time.



The plaintiff assertsthat he isunableto work asamechanic in hispresent conditionbecause
the job requires lifting and straining which causes pain. Prior to the injury, the plaintiff enjoyed
hunting and fishing. He no longer hunts and when he does fish it is uncomfortable. Heis unable
to pick up anything & home or at work without discomfort.

The plaintiff purchased a Harley-Davidson matorcycle after hisinjury. He testified that he
takes short trips on the motorcycle but that he does not ride it as much as he would like.

The plaintiff also owns the Past Time bar in Union Gity. Prior to the injury, the plaintiff
essentially would perform all work necessary around the bar. This included taking the beer out,
taking the garbage out and mopping the floor. He now claims that he is unable to do much of
anything at the bar.

Steve Walker was the service manager for the defendant at the time of the injury. Heisno
longer employed by the defendant. Mr. Walker testified that the plaintiff was on vacation the week
beforehisinjury. After the plaintiff reported theinjury to him, Mr. Walkerinspected thevehiclethat
the plaintiff was working on and found that the engine bolts had not been removed from the frame
of the vehicle so that the engine could not be removed.

After the plaintiff was released to return to work, Mr. Walker tegtified that he told the
plaintiff that there were several jobs available for him which did not require lifting. Mr. Walker
testified that the plaintiff never returned to work and that the plaintiff told him that his doctor would

not release him to return to work.

MEDICAL EVIDENCE

The plaintiff was initially seen by Dr. Bruce Brown on July 6, 1994. Dr. Brown is board
certified in family practice medicine. The plaintiff informed Dr. Brown that he was experiencing
painin hisright groin that radiated into his testicles on both sides and that this had been going for
approximately two weeks. He also told Dr. Brown that he had to lift and push heavy motors and
wondered if that might be the cause of the pain. The plaintiff told Dr. Brown that he had been off
work for one week and that while hewas resting, his condition was better but that he had gone back
to work the day before and started hurting again. He had not been having any symptoms until two
weeks earlier. Dr. Brown testified that the plaintiff did not recall any acute, sudden onset of pain
and that he wasn'’t having any symptoms such as difficulty urinating.

Upon physical examinaion, Dr. Brown found that the plaintiff had a slight degree of
tendernessover hislower abdomen but basically that wasall. Hehad alittle bit of tendernesson the

herniaexam but Dr. Brown was unableto find any herniahecould palpate. Dr. Brown believed that



the plaintiff had an abdomina wall muscle strain with pain radiating into his groin. He did not
believethat the plaintiff had ahernia. He prescribed a musclerelaxant and told the plaintiff to wear
an athletic supporter. Dr. Brown placed the plaintiff on light duty lifting status for two weeks and
told him not to lift any more than twenty pounds.

Dr. Brown saw the plaintiff again on July 19, 1994. The plaintiff was still complaining of
paininthelower right abdomen radiating into the right area of the scrotum. Dr. Brown still did not
diagnose the plaintiff with a hernia Dr. Brown continued the lifting restriction and placed the
plaintiff on an anti-inflammatory medicine and a pain reliever.

Dr. Brown did not diagnose the plaintiff with epididymitisand isunaware of it being caused
by any heavy lifting incidents. He testified that epididymitis can be caused by viral or bacterial
origin. He further testified that he did not notice the plaintiff having any tenderness over the
epididymis.

On August 1, 1994, the plaintiff was seen by Dr. Robert Sanner. The plaintiff was referred
to Dr. Sanner by Dr. Brown. On exam, Dr. Sanner found a small right inguinal hernia that was
palpable. He performed surgery on the plaintiff to repair the hernia.

Dr. Sanner testifiedthat the repair of the herniaseemed good and solid and that he released
him to return to work eleven days later. He advised the plaintiff to avoid very strenuous activities
initially but work back toward normal activity. He scheduled no return appointment for the plaintiff.

On September 23, 1994, the plaintiff returned to see Dr. Sanner complaining bitterly about
pain in the wound running downinto histesticle. The plaintiff stated that the pain wasworse with
activity. Dr. Sanner examined the plaintiff but did not find any signs that the plaintiff had
epididymitis. He saw the plaintiff again four days later with the plaintiff still complaining of pain
but now stating the pain had devel oped on the | eft side as well astheright. Upon examination, Dr.
Sanner found no evidence of any recurrent hernia, no hernia on the left and that the testicles were
bilaterally essentially normal. The plaintiff did not seem to be more tender on one side or the other.

Dr. Sanner next saw the plaintiff on December 1, 1994. Theplaintiff still had pain bilaterdly
running into his testicles. The plaintiff’s examination was normal. Dr. Sanner thought that the
plaintiff might have aneurological problem and referred him to see a neurosurgeon.

The plaintiff was seen by Dr. Morris Ray, a neurosurgeon. Dr. Ray wrote Dr. Sanner and
advised him that he did not know where the pain was coming from but that he did not believe that
it was nerve entrapment or any badk or disc problem.

Dr. Sanner never saw any signs of epididymitisin the plaintiff. Dr. Sanner testified that he

does not know of anyone who has ever proven that epididymitis was caused by heavy lifting.



He also tedtified that the plaintiff no longer has a hernia.  He placed no permanent
restrictions on theplaintiff and did not award the plaintiff any permanent anatomical imparment.
The plaintiff wasseen by Dr. Tewfik Rizk on April 27, 1995. The plaintiff complained of
right testicular pain and described the pain as a throbbing, aching pain, radiating down into his
testicles which was aggravated by any kind of activity and which affected him sexually. Dr. Rizk
diagnosed the plaintiff as suffering from ingunal herniarepar with chronic pan and epididymitis.
Hebelieved that the plaintiff had suffered an 8% anatomical disability to thewhdebody astheresut
of the hernia and an 8% anatomical disability to the whole body as the result of the epididymitis.
Hetestified that theplaintiff should not beinvolved in any lifting, pulling or pushing of more than
twenty pounds.
Dr. Rizk based hisfindings of pain on what the plaintiff told him. Upon examination, Dr.
Rizk did not find any abnorma physical signsintheplaintiff. ToDr. Rizk’ sknowledge, the plaintiff
has never been treated for epididymitis. Although Dr. Rizk suggested to the plaintiff that he see a
urologist or asurgeon asearly as April 27, 1995, the plaintiff failed to do so until November 1996.
Dr. Rizk’ s area of expertiseisin arthritis and chronic pain management. When questioned
regarding the diagnosis of epididymitis, he stated that his diagnosiswas based upon the patient’s

history and areport from aurologist, Dr. Tommy C. Thompson.

HERNIA

T.C.A. 8 50-6-212(a) specifically delineates what must be proven by a claimant before
compensation for a herniamay be avarded. The statute provides in petinent part:

“Inall claimsfor compensation for hernia or rupture, resulting from
injury by accident arising out of and in the course of the employee's
employment, it must be definitely proven to the satisfaction of the
court that:

(1) There was an injury resulting in hemia or rupture;

(2 The hernia or rupture appeared suddenly;

()] It was accompanied by pain;

(4)  Theherniaor rupture immediately followed the accident; and

(5) The hernia or rupture did not exist prior to the accident for which
compensation is claimed.”

Compensability of a herniaisalso discussed in Reynolds, Tenn. Workers' Comp., Prac. &
Proc. (4th Ed.) § 8-5:

“A separate provision controls the compensability of a ‘hernia or
rupture, resulting from injury by accident arising out of and in the
course of” employment. The section is intended to better insure a
causal connection between the employment and the hernia, and to
eliminate the possibility of recoveries based on conjectural and
speculative evidence.”



The statute requires that the hernia ‘did not exist prior to the
accident,” and asaconsequence, thereisno recovery for employment
aggravation of a preexisting non-employment related hernia.”

At the conclusion of the proof, the trial court found that the plaintiff had failed to carry the
burden of establishing that he suffered a work-related injury pursuant to T.C.A. § 50-6-212. The
trial court specifically stated that the issue was whether the herniaexisted prior to July 5, 1994, the
date of the aleged injury.

In analyzing this issue, the trial court primarily relied upon the testimony of the treating
physician, Dr. Bruce Brown. Thetrial court quoted Dr. Brown as follows regarding the plaintiff’s
initial visit:

“He complained of having painintheright groin, right inguinal area,
radiating into his testicles on both sides, but worse on the right side,
that he said had been going on for approximately two weeks. And he

stated that he had to lift and push heavy motors and engines as a
mechanic, and wondered if it might bedue to this.

Hetold me he’' d had one week off of work, and while he was resting
it seemed to be better. Then the day before he came in he had gone
back to work and started hurting again.

And he stated that he had not really been having any symptoms until
two weeks earlier. He didn’t really recall an acute, sudden onset of
pain, hewasn’t having any symptoms such as burning on urination or
any difficulty urinating.”

Essentially, the trial court found that the plaintiff’s hernia existed prior to the incident for
which compensationissought. Thetrial court stated that although the plaintiff disputed Dr. Brown’s
testimony,

“There has been no satisfactory explanation to the Court as to why
Dr. Brown would have such aspecific, factual finding astothe cause
of thisinjury given by Mr. McEwen the day after the injury was to
have occurred.”

Thetrial court went on to find that the facts of the case corroborated Dr. Brown'’ s history in
that the unrefuted testimony reveal ed that the plaintiff was not at work the week before theincident.

“Wherethetrial judge has seen and heard witnesses, especially where
issues of credibility and weight of oral testimony are involved, on
review considerable deference must still be accorded to those
circumstances.”

Humphrey v. David Witherspoon, Inc., 734 SW.2d 315 (Tenn. 1987).

Thetria judge heard the testimony of the witnesses and determined that the plaintiff failed
to prove all the elements necessary to recover any compensation. He pointed out theinconsistencies
of thetrial testimony aswell asthe unrefuted portions of the testimony. We find that the evidence
does not preponderate against the trial court’s decision.
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EPIDIDYMITIS

The plaintiff claims that as the result of his injury, he now suffers from epididymitis.
Apparently, thebasisof thisclaimisaletter from Dr. Tommy Thompson dated November 18, 1996,
which is found as Exhibit 5 to Dr. Rizk’s deposition. In the letter, Dr. Thompson states that the
plaintiff had atesticular ultrasound which reveal ed afinding compatiblewith right epididymitis. Dr.
Thompson also states that the plaintiff’s groin injury was work-related according to the patient’s
history.

When questioned about the cause of the epididymitis, Dr. Rizk stated that traumacan cause
or aggravate epiddymitis. However, Dr. Rizk aso testified that to his knowledge, the plaintiff has
never been treated for epididymitis. Based on thisand what the plantiff told him, Dr. Rizk opined
that the plaintiff had suffered an 8% anatomical impairment to the whole body.

Dr. Brown testified that he did not diagnose the plaintiff with epididymitis and that he was
not aware that it could be caused by heavy lifting.

Dr. Sanner was in agreement with Dr. Brown. He testified that he never saw any signs of
epididymitis in the plaintiff and that he does not know of anyone who has ever proven that
epididymitisis caused by heavy lifting.

Thetestimony of doctorsBrown, Sanner andRizk was presented by deposition. Ascorrectly
noted by the trial judge, the plaintiff has the burden of proving each and every element of hisright
to recover in a worker’s compensation case. In most cases, this requires that the causation and

permanency of awork-related injury be shown by expert medical evidence. See Smith v. Empire

Pencil Co., 781 S.W.2d 833, 835 (Tenn. 1989).

Dr. Brown and Dr. Sanner treated the plaintiff in 1994. Neither doctor ever found any
evidence of the plaintiff suffering from epididymitis. Dr. Rizk began treating the plaintiff on April
27, 1995. During the first two visits, Dr. Rizk suggested that the plaintiff see a urologist or a
surgeon. Apparently this was not done until November 18, 1996, when Dr. Thompsonwrote his
letter. Dr. Thompson did not testify in this case. Dr. Rizk opined that the plaintiff suffered an
anatomical impaimment based upon Dr. Thompson's letter and what the plaintiff told him.

When medical testimony differs, it is within the discretion of the trial judge to determine

which expert testimony to accept. Kellerman v. Food Lion, Inc., 929 SW.2d 333, 335 (Tenn.

1996); Johnson v. Midwesco, Inc., 801 S.W.2d 804 (Tenn. 1990).

“[W]here the issues involve expert medical testimony and all the
medical proof is contained in the record by deposition, asitisinthis
case, then this Court may draw its own conclusions about the weight
and credibility of that testimony, since we arein the same position as
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the trial judge . . . . With these principles in mind, we review the
record to determine whether the evidence preponderates against the
findings of thetrial court.”

Krick v. City of Lawrenceburg, 945 SW.2d 709, 712 (Tenn. 1997); see also Elmorev. Travele's

Ins., 824 SW.2d 541, 544 (Tenn. 1992) (when testimony is presented by deposition, this Court is

in as good a position asthetrial court to judge the credibility of those witnesses.) The trial court
accredited the testimony of Dr. Brown and Dr. Sanner. We find no reason to disagree with the

findings of the trid court.

CONCLUSION

_______Thetria court determined that the plaintiff failed to prove that he was entitled to receive
worker’s compensation benefits as the result of his hernia or his epididymitis. We find that the
evidence does not preponderate against the decision of thetrial court. Because we have determined
that the plaintiff is not entitled to any recovery, we are not required to address the trial court’s
tentative award of vocational disability.

Thejudgment of thetrial courtisaffirmed. The costsof thisappeal aretaxedto the plaintiff.

J.STEVEN STAFFORD, SPECIAL JUDGE

CONCUR:

JANICE M. HOLDER, JUSTICE

L.T. LAFFERTY, SENIOR JUDGE
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This case is before the Court upon the entire record, including the order of
referral to the Special Workers' Compensation Appeals Panel, and the Panel's
Memorandum Opinion setting forth its findings of fact and conclusions of law, which are
incorporated herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion of the
Panel should be accepted and approved; and

It is, therefore, ordered that the Panel's findings of fact and conclusions of
law are adopted and affirmed, and the decision of the Panel is made the judgment of the
Court.

Costs will be paid by Appellant and surety, for which execution may issue if
necessary.

IT IS SO ORDERED this 13th day of August, 1999.

PER CURIAM
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