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OPINION

AFFI RVED AND REMANDED Susano, J.
This case is a consolidation of three breach of

contract actions, each of which arose out of disputes regarding
maj or renovations and additions to a commercial building in
Harri man housi ng an autonobil e deal ership owned by Jerry Duncan
Ford, Inc. (“Jerry Duncan Ford”). Jerry Duncan Ford filed an
action agai nst the general contractor in charge of the project,
J. Roy Frost, doing business as Frost Construction Conpany
(“Frost”), after terminating Frost’s services because of

unsati sfactory performance. Frost in turn filed an action

agai nst Jerry Duncan Ford for breach of contract. The third
action was filed by Custoner Service Electric Supply, Inc.
(“Custoner Service”), against Jerry Duncan Ford, Frost, M Jerry
Duncan (“M. Duncan”), and Judy C. Duncan (“Judy Duncan”),
seeki ng paynent for certain exterior light fixtures that it had
installed at the deal ership. After a bench trial, the court
awar ded Jerry Duncan Ford damages reflecting the difference

bet ween the total cost of the construction and $313, 200, a
“ceiling” that -- as found by the trial court -- Frost had
guaranteed. The trial court also awarded Custoner Service
damages agai nst Frost, but denied the forner’s request for a

j udgnment agai nst Jerry Duncan Ford and the Duncans. Frost

appeal s, raising the follow ng issues for our consideration:

1. Didthe trial court err in admtting
parol evidence to vary the terns of the
witten contract?

2. Does the evidence preponderate against
the finding of an oral agreenment of a
guar ant eed maxi mum price?



3. |Is Frost, rather than Jerry Duncan Ford,
entitled to breach of contract damages due to
the dealership’s failure to give Frost notice
and an opportunity to cure any defects in
construction?

Custoner Service appeals the trial court’s dismssal of its

conpl aint agai nst Jerry Duncan Ford and the Duncans.

I n Decenber, 1995, the Duncans, as owners and corporate
officers of Jerry Duncan Ford, discussed with Frost the
possibility of doing najor renovations and additions to the
deal ership’s building. Upon Frost’s recomrendati on, M. Duncan
contacted Randy Denton (“Denton”), an engi neer, who, after
nmeeting with M. Duncan and Frost, drafted a floorplan detailing

the plans for the anticipated work.

In early January, 1996, Frost gave M. Duncan a one-
page estinmate show ng the projected cost of the construction to
be $100, 136.1 M. Duncan reviewed this estinmate but noted that
it did not reflect everything that he wanted done. M. Duncan
told Frost that he wanted a |ist of everything that was to be
done and what each itemwould cost. On January 20, 1996, Frost
nmet with the Duncans at their home and gave them a revised
estimate. The four-page docunent shows detailed costs for the
construction, including the cost of (1) building a new service

bui | ding and new office area; (2) renodeling of the showoom and

'Frost denies that he showed M. Duncan this one- page estimte, but
Duncan testified to the contrary.



the existing office area; (3) renodeling of the exterior; and (4)
m scel | aneous itens, such as pouring concrete slabs, renovating
restroons, patching the asphalt of the parking |lot, and replacing
the exterior lights. For each renovation phase described, Frost

i ncluded a subtotal reflecting the addition of ten percent of the
estimated cost for profit and overhead and 2.5% of the estimated
cost for workers’ conpensation and liability insurance. Every
page is signed by Frost and dated January 20, 1996. The | ast
page contains the line: “total projected cost for conplete
project: $313,200.” The trial court found that, at the January
20, 1996, neeting, Frost orally guaranteed that the cost of the

project would not exceed $313, 200.

Frost and his crew began work at the deal ership the
foll ow ng week and continued for several nonths. About once a
mont h, Frost submtted groups of invoices to M. Duncan for
paynment. These invoices included the cost of materials and | abor
pl us the agreed-upon ten percent for overhead and profit and 2.5%
for workers’ conpensation and liability insurance. The record
reflects that Jerry Duncan Ford made four paynments to Frost
totaling $134,706.93. |In addition, the deal ership paid

$92,857.09 directly to several subcontractors and suppliers.

By February, 1996, the Duncans began to notice probl ens
with Frost’s work. First, there were deviations fromthe
original plans. The parties had initially agreed that additional
concrete woul d be poured on the existing concrete floors in
several areas of the building before tile or carpet was | aid.

Frost, however, installed wood strips and pl ywood instead of



concrete in these areas. As a result, these floors squeaked,
noved, and in sone places, swelled. The plans also called for
the two existing restroons to be renovated and nmade wheel chair-
accessible in accordance with the Arericans with Disabilities Act
(“ADA”). However, the restroons were not renovated in accordance
with the ADA. Consequently, a unisex restroom which is ADA

conpliant, had to be built between the two existing restroons.

The Duncans al so experienced probl enms when changes were
made to the original plans. |In the shop area, the original plans
called for a two-foot drain in the center of the room Wthin
the drain, PVC pipe was to be installed for an exhaust systemto
hook up to cars being serviced. M. Duncan decided instead to
install the exhaust systemw thin the concrete that would be
poured for the floor. The exhaust ports were to be installed 30
feet fromthe wall on each side of the shop area. M. Duncan
di scussed the change in plans wwth Frost before the concrete was
poured. However, after the exhaust systemwas installed, M.
Duncan noticed that on one side of the building, the exhaust
ports were only 15 feet fromthe wall. M. Duncan testified that
the m spl acenent of the exhaust ports made access to the ports

difficult and time-consum ng.

O her problens developed as well. A wall in a hallway
was bowed, causing the tile on the floor to be laid out of
square. Shelving installed in the storage area coll apsed due to
i nadequate bracing. Doors were installed to cover an existing
comuni cations system but were installed in a way that bl ocked

access to part of the system Doors and wi ndows in the parts



area were inproperly framed. The existing roof, which had been
re-roofed just nonths prior to Frost’s work, was danmaged when a
support beam was renoved from underneath the air conditioner on

t he roof, causing the roof to sag and water to collect around the
air conditioner. The roof of the new service building | eaked due
to excessive screws being placed in the nmetal. Leaks also

devel oped in the hallway where the roof of the new service
bui | di ng connected with the existing roof. Cracks appeared in
the concrete poured in the service area. The drain in the newy
constructed wash bay did not have a proper slope. The wong type
of carpet was installed in the general storage area and in a
hal I way. The drain installed in the center of the shop area
woul d not drain properly, and the grate installed over the drain
had to be replaced because it was not strong enough to w thstand

t he wei ght of an autonobile driving over it.

As these defects becanme evident, M. Duncan noticed
that Frost was rarely, if ever, on the job site. Frost admtted
that during the nonths of March and April, he was spending only

30 minutes to an hour at the deal ership, and that he usually

woul d conme by at 6:00 or 6:30 in the norning -- well before the
Duncans got to the dealership — to discuss the project with his
crew. In late April, M. Duncan went to another of Frost’'s job

sites at the Rocky Top Market in Harriman and confronted Frost.
M. Duncan told Frost that Frost had to spend nore tine at the
site or he would pull Frost’s nmen off the job. The follow ng
week, Frost spent over 50 hours at the deal ership. During the
next four weeks, however, he spent no nore than six hours per

week at the site. During the first week of June, M. Duncan nade



several unsuccessful attenpts to contact Frost. On the norning
of June 5, 1996, Frost contacted the deal ership several tines to
say that he would be there shortly. When he did not arrive by

t hat afternoon, Duncan “fired” Frost’'s crew.

At the tinme of Frost’s term nation, the work was only
50 to 60 percent conplete, and Jerry Duncan Ford had al ready
expended $227,564.05 on the renovations and additions. On June
15, 1996, ten days after his termnation, Frost submtted a group
of invoices, totaling $76,237.81, to Jerry Duncan Ford for
paynent, but M. Duncan refused to pay them Anobng these unpaid
bills was an invoice from Custoner Service for the |ights that

were installed on the exterior of the dealership in May, 1996.

On July 24, 1996, Jerry Duncan Ford filed a conpl aint
agai nst Frost for breach of contract. On the sane day, Frost
filed a conpl aint against Jerry Duncan Ford, also alleging a
breach of contract. On April 21, 1997, Custoner Service filed a
conpl ai nt agai nst Jerry Duncan Ford, Frost, M. Duncan, and Judy
Duncan, seeking paynment for the exterior light fixtures. Al
three actions were subsequently consolidated for trial, a trial

whi ch ext ended over seven days of testinony.

At the conclusion of the proof, the trial court nade

findings, including the follow ng:

M. Frost admts that M. Duncan was upset
about the progress and the quality of the
work being performed in the deal ership. He
says that M. Duncan cane to where he was
wor ki ng on the Rocky Top Market.



He clains that M. Duncan had his fi st

cl enched and told himto spend nore tine on
the job or just get his nen off the job.

QO hers apparently sent requests for Frost to
cone to the job, but he apparently, other
than his early norning visits, did not do so.

M. Frost does admit —- does not admt, but
the Court finds, that the work was not
progressing properly. The work was
progressing slowy, and sone defective

wor kmanshi p was showi ng up. Had M. Frost
been on the job nore of the time, sone of
this could have been avoi ded.

Time sheets clearly show that M. Frost,

after the first few nonths, spent very little
time at the deal ership. He may have cone by
early in the norning to give instructions for
the day, but M. Frost could have avoi ded
much of these problens by giving his personal
attention to the actual performance of the
wor k, and the Court feels that this is not,
per se, a breach of the contract but is
related to the plaintiff’s conplaint that the
wor k was being inproperly supervised, was not
maki ng reasonabl e progress, and that sone
defects in the workmanship were resulting.

The trial court held that Jerry Duncan Ford was
entitled to recover $215,826.10, the difference between the
guar ant eed maxi mum price of $313,200 and the total cost expended
by the deal ership on the renovations and additions.? The court
t hen reduced this anmount by $25,000, to reflect work that the
court determ ned was not reasonably necessary to renedy the
exi sting problens and for work done in excess of the origina
contract. The trial court also awarded breach of contract
damages to Custoner Service against Frost in the anmount of
$24,856.53, plus attorney’s fees of $8,285.51. Because Custoner

Service had failed to prove the reasonabl e value of the |ight

2Duncan hired another crew to fix the defects in the work performed by
Frost Construction and to conplete the renovations of the building. The total
cost to conplete the renovations was $529, 026. 10.
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fixtures in order to establish a claimfor quantumneruit, the
trial court dismssed its action against Jerry Duncan Ford and

t he Duncans.



In this non-jury case, our review is de novo upon the
record, with a presunption of correctness as to the trial court’s
factual determ nations, unless the preponderance of the evidence
is otherwse. Rule 13(d), T.R A P.; Union Carbide Corp. v.

Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993). The trial court’s
concl usi ons of |aw, however, are accorded no such presunption.

Canpbell v. Florida Steel Corp., 919 S.w2d 26, 35 (Tenn. 1996).

We al so note that the trial court is in the best
position to assess the credibility of the witnesses; therefore,
such determ nations are entitled to great wei ght on appeal .
Massengal e v. Massengal e, 915 S.W2d 818, 819 (Tenn. C . App.
1995); Bowman v. Bownan, 836 S.W2d 563, 566 (Tenn.Ct.App. 1991).

In fact, this court has noted that

on an issue which hinges on witness
credibility, [the trial court] wll not be
reversed unl ess, other than the oral
testinony of the witnesses, there is found in
the record clear, concrete and convi nci ng
evidence to the contrary.

Tennessee Valley Kaolin Corp. v. Perry, 526 S.W2d 488, 490

(Tenn. Ct. App. 1974).

The first issue raised by Frost is that the trial court

erred in admtting parol evidence to vary the terns of the

10



witten contract between Frost and Jerry Duncan Ford. The trial
court, inits oral remarks after closing argunent, nmade a
specific finding that the contract between the parties consisted
of the floorplan and the four-page estimte (“estimte” or
“Exhibit 8") drafted by Frost. Later inits remarks, the trial
court referred only to the estimate as the witten contract. The

trial court stated that

[o]n the face of the witing, there is
not hi ng anbi guous about it. It is clear and
unanbi guous. The figures set out were
plainly estinmates or projected costs. The
witten contract purports to contain all of
the ternms upon which the work was to be
perfornmed by the defendant Frost.

* * *

However, in this case both parties, al
parti es have offered w thout objection, and I
want to repeat that because | think it’s

| nportant, w thout objection, extensive
parol e [sic] evidence bearing directly upon
the terns of the contract, sone of which have
the effect of adding additional and
conflicting terms to the contract, Exhibit

No. 8.

In other words, this case was tried as if the
parol e [sic] evidence rule was not applicable
with oral testinony being elicited from al
parties about conversations and consequently
agreenents which tend to vary the plain and
unanbi guous | anguage of Exhibit No. 8.

The evidence then as submitted to the Court
rai ses no i ssue about the application of the
parole [sic] evidence rule and sinply | eaves
it to the Court to weigh the evidence,
including the oral testinony, for the purpose
of determ ning the agreenent of the parties.

The trial court proceeded to exanmi ne the testinony concerning the

agreenent between the parties and in so doing determ ned that

11



Frost had guaranteed that the cost of the project woul d not

exceed $313, 200.

In order to determ ne whether the testinony regarding
Frost’s al |l eged guarantee was properly admtted, we nust first
determ ne whether the parol evidence rule applies to the facts of

this case.

The parol e evidence rul e provides that extraneous
evidence is not admi ssible to alter, vary or qualify the terns of
an unanbi guous witten contract. GRWEnterprises, Inc. v. Davis,
797 S.W2d 606, 610 (Tenn.Ct.App. 1990). Thus, the rule does not
excl ude parol evidence where the agreenent between the parties is

itself an oral contract.

We find that the four-page estimate is just that, an
estimate. Significantly, each page is signed by Frost, but none
of the four pages are signed by or on behalf of Jerry Duncan
Ford, or the Duncans or any of the three of them \Wile the
four-page estimate is clearly an offer by Frost to undertake the
subj ect project, there is nothing in the docunent to indicate an
accept ance by anyone. Therefore, we find that the four-page
estimate is only a part of the contract between the parties. A
contract that is partly in witing and partly oral is treated as
an oral contract. Mers v. Taylor, 64 SSW 719, 720 (Tenn.
1901). In such a case, both the witing and the parol testinony
are conpetent evidence of the entire agreenent of the parties.
Id. It is evident fromthe parol testinony presented at tria

that essential terns of the parties’ agreenment -- such as Jerry

12



Duncan Ford’ s acceptance; the date of comencenent of work; the
nmet hod of paying for and selecting nmaterials; the anticipated
date of substantial conpletion; the nethod for naking change
orders and the like — were not reduced to witing. The estimte
nmerely lists the areas of the dealership to be renovated, the new
areas to be constructed, and the projected cost for each phase of
the work. If in fact the estimate constituted the “witten
contract” between the parties, the contract would fail for a |ack
of definiteness because it does not sufficiently define the
essential terns of the parties’ understandings. See Peopl es Bank
of Elk Valley v. ConAgra Poultry Co., 832 S.W2d 550, 553
(Tenn. Ct. App. 1991). The testinony presented to the trial court
was properly admtted, not because the parties wai ved application
of the parol evidence rule,?® but because the testinony concerned
the formation of the parties’ oral contract and the terns

t her eof .

Havi ng determ ned that the testinony regarding the
parties’ agreenment was properly considered by the trial court, we
now address Frost’s argunent that the evidence preponderates
against the trial court’s finding of a guaranteed price. Frost
contends that the evidence preponderates against a finding of a
guaranteed price because (1) his version of the conversation is
corroborated by the “witten contract”; and (2) the parties’
conduct was not consistent with a contract for a guaranteed

maxi mum pri ce.

3As to whether an obj ection to inadm ssible parol evidence is necessary
to raise the parol evidence rule, see Tri-Cities Forlift Co. v. Conasauga
Ri ver Lumber Co., 700 S.W 2d 548, 549 (Tenn.Ct.App. 1985).

13



The tri al

Duncan, Judy Duncan,

court was presented with the testinony of M.

and Frost regarding their discussions on

January 20, 1996, the date on which the parties’ basic agreenent

was struck. The parties each testified to their version of the

conversation that ensued when Frost presented the Duncans with

the estimate for $313,200. M. Duncan testified as foll ows:

| asked Roy, | said, Roy, can you build this
buil ding the way we want it here for this

anount of

noney? He said, yes, | can

| said, we didn’t anticipate spending this
much nmoney. And | told him | said, but
things always run a little nore than what you
anticipate. And he said yes. And | said |

wanted to
bui | di ng.

spend $300, 000 on doi ng the

He said, Jerry, he said, | don’'t think I can
do that for 300,000, but I'll tell you what I

w |l do.

He said, I'll try to get you out

for 300,000, but I will guarantee you that it
wi |l not exceed 313, 200.

And | said at that point, | said to him now,

Roy, | sai

d, how are you going to do the

buying and so on and so forth? He said, you
all can buy anywhere you want to as | ong as

we agree on it. He said, I'll give Judy
budget ed anmounts to spend in certain areas.
And | said, well, | understand that.

And he said again that he would build a

bui | ding that we would be proud of. And I

said, are

you sure you can build this

building for three-thirteen-two? OCh, yes, he
said, | try to figure ny jobs a little high
|'"d rather cone in alittle high as to cone
in low and then have to go up on the person.

And at that tine | said to him | said, well

Roy, sign

this right here. And we were

sitting at the bar at the house.

Judy Duncan then testified as foll ows:

Q Ckay.

Goi ng back to the discussions

that you and M. Duncan had with M. Frost on

14



January the 20th, was there any di scussion as
to the contract price, the entire contract
price?

A Yes, very much so, because Jerry and |
had tal ked privately about what we felt |ike
we could do. And when M. Frost cane back
with the price that was sonewhat over 311 or
312,000 or 300 or 311,000 or whatever, Jerry
kept reiterating — and | said to him— |
said to M. Frost the sanme thing, that we
really wanted to stretch that out for the
300,000. And M. Frost replied to ne that
“When | am doing a project contract, witing
out a project and figuring a project

contract, | always figure those high because
| always like to conme in low on mnmy contracts.
That has just always been ny technique.” So
he said, “I feel like that we have room here

that we can very well cone in within the
300,000 or below that.” So, then, | talked
to himabout lighting. And —-

Q Wait. WAs there in that price, that
$313, 200, was there any di scussion about the
supervision of the job and, if so, can you
descri be the substance of those
conversations?

* * *

A What M. Frost said to us over and over
and reiterated to us is that he took great
pride in his work, that he was in a position
that he could be on our job continually
because he did not have another job at that
time, and that he would see to it that
everyt hing was done as he knew we wanted it
to be done, that we were — he knew we were
particular and we had certain things in mnd,
he wanted to adhere to those, and he al so
wanted to see that the best work was done.
So he prom sed us at that tinme and upon
signing that contract, that he would be on
the job daily overseeing.

Q Was there any agreenent as to the
conpl etion date of the contract?

A Yes. M. Frost told us that he would be
finished by June 1st. And jerry [sic] said,
“Now, this is going to effect [sic] our

busi ness because, you know, when you tear up,
it’s hard to do business around that and it’'s
costing you noney on a daily basis.” And so
Jerry was enphatic about that because of
possibility of |osing business. So, because

15



of that, Roy said, “l can guarantee you that
| can conplete all of this work by June 1st.”

Later, Judy Duncan was agai n questioned about the contract

Roy Fr ost

Q And can you tell the Court again the
total contract, because |I think that was
confusing you a few m nutes ago. Wat was
t he contract amount?

A $313, 000 and — 213, 200.

Q I n thinking back, Ms. Duncan, to that

af t ernoon when you were goi ng over those
figures and di scussing that contract price,
were the words “guaranteed” ever nentioned to
you that day in regard to that contract and
that price?

A Yes. Mre than once M. Frost said that
he woul d guarantee us that it would not
exceed this 313,200, but that he would do his
best, his very best, and felt very confident
that he would be able to stay within the
$300, 000 range.

Q Is that contract signed?

A Yes, each page, because Jerry and I
asked that he sign each page of the contract

Q s Roy Frost’s signature —-

A —-- and date it. Yes. And he dated —-
and he dated the page al so.

testified as foll ows:

A Jerry said, well, 1'd like to get by for
300,000 if | could, and I told him—-

Q Do you know where he derived the figure
of 300,000 in that discussion?

A That is the first | ever heard of

300, 000. | never heard of it, but he said, |
would like to — | would like to get by with

$300,000 if | could. | said, well, the only

thing that | can tell you is that we'll go to

16
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work |ike we agreed upon because we tal ked
about a cost-plus fee basis. He would pay ny
| abor bills fromtinmecards, and they coul d be
furnished if they were needed.

* * *

[Jerry Duncan] could control the cost. They
could help control the cost, and we’' Il spend
what ever noney that they wanted to spend, and
when we got to the $300, 000, we woul d either
quit — quit at any tinme they wanted to quit.

Q Was there ever a discussion by you and
M. Duncan or his wife when you took this
construction cost estimate up there to their
hone that you would do this work for the
speci fied sumof three hundred thirteen

t housand 200 sone odd dol |l ars?

A | never heard of that figure until it
come up to lawsuit tine. | never heard that.

Q As a specified sun?
A As a specified sum never had any idea.

Q Did you at that neeting ever guarantee
either one of themthat you would do this
renovat ed project for the specified sum of
three hundred thirteen thousand and 200 sone
odd dol I ars?

A No. | did not. The only thing that was
agreed upon at this tinme when we started that
job I was asked the question about when I
could start, and | told himwe'd start it

I medi ately. Jerry and | discussed about his
deal ershi p having to be open and first one
thing and another and the difficulty it would
be and things |ike that.

| told himthat we could start inmmediately on
the project and that we woul d work around al
that we could and that once we started that
proj ect that Frost Construction Conpany, not
Roy Frost, would never |eave that job. |
said Frost Construction Conpany will not quit
on this job. We will not stop this job until
we are conpl et ed.

After hearing this conflicting testinony, the trial court
resol ved the factual issue of the alleged guarantee in favor of

t he Duncans, finding that Frost’s testinony was not credible:

17



| had no way of resolving any of this dispute
about the guaranteed nmaxi num because | had

t he Duncans saying one thing, at least in
part, and | had M. Frost swearing to the
exact opposite. But M. Frost, on the 4th
day, endured what can only be described as a
rigorous if not a grueling cross-exam nation
i n which he did very badly, | wll have to
say for M. Frost.

The testinony appeared quite often to be very
deceptive, to be not credible on many
fronts...

[A]t the conclusion of his cross-exan nation,
| had | ost confidence in what he was telling
nme.

He denied that M. Duncan ever told himthat
he, M. Duncan, wanted to know what the

bui | ding was going to cost him Well, | just
don't believe that. | believe M. Duncan did
want to know what the building was going to
cost him | think that he asked him and |
think M. Frost nade sone statenments in that
regard.

Frost argues that the trial court’s determ nation of his
credibility was in error because his version of the events of
January 20, 1996, is, according to Frost, corroborated by the
estimate, which does not nention a guaranteed price. Wiile it
can be argued that the failure of the four-page estinate to
mention the concept of a guarantee is consistent with Frost’s
testinmony, the trial court nonetheless found his testinony “to be
very deceptive” and not worthy of belief. The determ nation of a
witness credibility is for the trial court and such

determ nations “will not be disturbed on appeal unless real

evi dence conpels a contrary conclusion.” MReynolds v. Cherokee
Ins. Co., 815 S.W2d 208, 210 (Tenn.Ct.App. 1991). The four-page
estimate’ s silence on the question of a guarantee is not enough

“to conpel[] a contrary conclusion.” Id. Thus, we wll not

18



disturb the trial court’s finding that Frost guaranteed that the

cost of the renovations and additi ons woul d not exceed $313, 200.

Frost contends that the parties did not act in a manner
consistent with a contract for a fixed price because (1) Frost
was paid on a cost-plus basis; and (2) because Jerry Duncan Ford,
al | egedly without Frost’s know edge, paid $92,857.09 directly to
suppliers and subcontractors. Frost argues that if the contract
had been for a fixed price, he would have exercised stricter

control over such expenditures.

W find that the parties’ actions were not inconsistent
W th a guaranteed maxi numprice. There is no dispute that the
parties agreed that the work woul d be perforned on a cost-plus
basi s; however, the parties also agreed -- as found by the trial
court -- that the total cost, including the “plus” additions,
woul d not exceed $313,200. Thus, although the work was paid for
on a cost-plus basis, the evidence preponderates that the parties
wer e operating under a guaranteed maxi mum budget. Denton
testified that he heard Frost say that the project was within
budget. Both M. Duncan and Judy Duncan testified that before
sel ecting any supplies, they would ask Frost whether they were
Wi thin the budget, and that Frost always replied in the
affirmati ve. Steve Kirkham the owner of the Rocky Top Market
where Frost was also working at the tine, testified that he heard
Frost mention that he was bel ow budget on the Jerry Duncan Ford
project. W find that the existence of this budget is not

I nconsi stent with a guaranteed maxi num pri ce.
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Moreover, the fact that Jerry Duncan Ford bought
supplies or paid sone suppliers directly for their services does
not contradict a finding of a guaranteed price. First, the
evi dence preponderates that the parties had agreed that Jerry
Duncan Ford coul d purchase naterials directly so | ong as Frost
approved of such purchases. Both Duncans testified that they
sought and obtained Frost’s approval before maki ng any purchases.
As for the direct paynent of suppliers, Jerry Duncan testified
that he had to pay sone suppliers because they were due paynent
when the supplies arrived on the site, and Frost was not there to
pay for them Thus, we find Frost’s argunent on this point to be

wi thout nerit.

Frost next argues that because Jerry Duncan Ford nade
the first material breach of contract by failing to give Frost
notice of the defects in the construction and an opportunity to
cure, the trial court erred in awardi ng damages to Jerry Duncan
Ford. Frost clainms that he is entitled to damages arising from

Jerry Duncan Ford’s breach.

General | y speaking, notice and an opportunity to cure
nmust be given before a party may termnate a contract for faulty
performance. Mdain v. Kinbrough Constr. Co., 806 S.W2d 194,
198 (Tenn. Ct. App. 1990). Failure to give such notice constitutes
a material breach of the contract and entitles the party, who was
deni ed the opportunity to cure, to an award of danmages. 1d. at

199.
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Frost and several nenbers of his crew, including the
supervi sor of the project, Mchael Frost, testified that, with
few exceptions, they did not receive any conplaints about the
quality of the work. The defendant Frost testified that a
conpl ai nt was nade about a door being out of square, but it was
i mmedi ately corrected. He also stated that “sone statenent was

made” concerning the wong kind of carpet being installed in the
storage area, but that it was not a “big deal.” Frost testified
t hat “bubbl es”, which appeared in sonme of the areas covered by

the wood strips and plywood, were al so corrected.

The Duncans testified, on the other hand, that they
made several conplaints throughout the course of the
construction. The Duncans conpl ained to Frost about cracks in
the concrete in the service area. They conplained to M chael
Frost about the drain backing up in the shop area. M. Duncan
called Frost’s attention to water collecting on the roof around
the air conditioner. An enployee of Jerry Duncan Ford testified
that he pointed out to Mchael Frost that the exhaust ports were
being installed too close to the wall. The Duncans conpl ai ned
about the interior painting in several areas of the deal ership.
Al so, the netal roof began | eaking while Frost’s crew was stil
on the job, and thus woul d have been an obvi ous defect that

needed correction.

The record further shows that Frost received notice
approximately one nmonth prior to his termnation that the Duncans
were very dissatisfied wwth his performance. In late April,

1996, M. Duncan confronted Frost at the Rocky Top Market. M.

21



Duncan told Frost that he would pull Frost’s nen off the job

unl ess Frost returned to the job site. This confrontation
notified Frost of M. Duncan’s dissatisfaction with the
progression of the work and M. Duncan’s belief that Frost’'s |ack
of attendance was contributing to the defective workmanshi p.

Al t hough Frost returned to the job site the next week, his
attendance declined thereafter. By June, 1996, Duncan was stil
faced with nunerous defects in the construction that were

unresol ved; al so, Frost was not appearing on the job site. It
was at this point that M. Duncan told Frost’s crew to | eave the

job site.

W find that the evidence does not preponderate agai nst
a finding that both notice and an opportunity to cure were
provided to Frost prior to the termnation of the contract.
Again, the trial court was presented with conflicting testinony
fromthe parties. Although the trial court did not specifically
address the issue of notice in its opinion, the court did discuss
at length the credibility of the witnesses. The trial court
clearly gave little credence to Frost’s testinony, which was
severely discredited on cross-exam nation. Thus, we cannot say
that the evidence preponderates against a finding that Frost and
his crew were provided sufficient notice and an opportunity to

cure the defects that arose during the construction.

Custoner Service appeals the dismssal of its claimfor

damages agai nst Jerry Duncan Ford and the Duncans, arguing that
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an express contract for the exterior light fixtures existed
between the parties. 1In the alternative, Custoner Service argues
that it should recover quantum neruit because an inplied contract
exi sted between the parties. |In support of both argunents,
Custoner Service contends that M. Duncan, acting on behal f of
Jerry Duncan Ford, ordered the light fixtures for which Custoner

Servi ce was not paid.

W find that the trial court correctly dismssed
Custoner Service's claim The evidence overwhel mi ngly indicates
that an express contract for the exterior lights existed between
Frost and Custoner Service. M ke Edwards, co-owner and vice-
presi dent of Custoner Service, testified that Frost initially
ordered the exterior light fixtures. The next day, Frost called
and cancelled the order. One week later, a neeting occurred
bet ween Edwards, Frost, M. Duncan, and the electrica
subcontractor for the purpose of selecting exterior |ight
fixtures. Although at that neeting Duncan sel ected the type of
fixtures to be installed, it was Frost who |ater called Edwards
and placed the order. Mreover, the manner in which Custoner
Service had been paid prior to the subm ssion of the June 15,
1996, invoice also reflects an express contract between Frost and
Custoner Service. Helen Neal, an enployee of Jerry Duncan Ford,
testified that the Custoner Service invoices were billed to
Frost. Frost would then turn in the invoices, including a charge
for the “plus” additions, to Jerry Duncan Ford. A check woul d
then be issued payable to Frost to cover the anount of the

i nvoice as well as the percentages added for the “plus” itens.
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Thus, the parties’ conduct denonstrates that an express contract

exi sted between Frost and Custoner Service.

Custoner Service's argunent that it should recover
agai nst Jerry Duncan Ford or the Duncans on an inplied contract
theory is also without nerit. An inplied contract or quantum
neruit action is an equitable renedy that allows a party who has
provi ded goods and services to recover the reasonabl e val ue of

t hose goods and services if the followng five factors are net:

(1) there nust be no existing, enforceable
contract between the parties covering the
sane subject matter

(2) the party seeking recovery nust prove
that it provided val uabl e goods and servi ces;

(3) the party to be charged nust have
recei ved the goods and servi ces;

(4) the circunstances nust indicate that the
parties involved in the transaction should
have reasonably understood that the person
provi ding the goods or services expected to
be conpensat ed; and

(5) the circunstances nust al so denonstrate
that it would be unjust for the party

benefitting fromthe goods or services to
retain them w thout paying for them

Castelli v. Lien, 910 S.W2d 420, 427 (Tenn. Ct. App.
1995)(citations omtted). A recovery for quantummeruit is
limted to the actual value of the goods or services received,
not the contract price. 1d. Thus, a party seeking quantum
meruit nust prove the reasonabl e value of the goods or services.
Id. at 428; Bokor v. Holder, 722 S.W2d 676, 681 (Tenn.Ct.App.

1986) .
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Customer Service presented no proof concerning the
reasonabl e value of the fixtures. Counsel attenpted to elicit
testinmony in regard to the contract price of the fixtures, but
made no attenpt to establish the fixtures’ reasonabl e val ue.
Custoner Service argues that the trial court “thwarted” its
attenpt to prove reasonabl e val ue; however, we find no nmerit in
this claim The trial court merely sustai ned an objection nade
to repetitive questions asked by Customer Service' s counsel
concerning the contract price for the fixtures. The record shows
no attenpt by Customer Service to establish the reasonabl e val ue
of the goods. Thus, the trial court correctly dism ssed Custoner
Service's inplied contract claimagainst Jerry Duncan Ford and

t he Duncans.

VI .

The judgnent of the trial court is in all respects
affirmed. Costs on appeal are taxed to the appellants. This
case is remanded to the trial court for enforcenent of that
court’s judgnent and for collection of costs assessed bel ow, all

pursuant to applicable | aw

Charles D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.
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D. M chael

Swi ney,

J.
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