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"Maintaining & higher degree of excellence” Sunday, May 10, 2009

Mike Catalano

Appellate Court Clerk
Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

Dear Mr. Catalano,
1 apologize for the late submittal, but I felt obligated to comment on Rule 40A

All too many times a guardian ad litem is appointed without the clear purpose being defined.
Rule 40 A does just that. I work as a private investigator in Nashville with primary focus on
domestic issues and child custody, with and without DCS intervention. I have witnessed
GAL's work with either parent without taking the child's best interest at heart. I have
witnessed GAL's abuse their position and attempt to strike back, and burden a parent, for
personal reasons. Some don't competently understand the position, and won't use their
position to obtain necessary factual information to support the child’s best interest.

One thing I disagree on, is non consideration of the child’s wishes. Sometimes acting towards
a child’s wishes can lead to the truth when closely examined over a period of time. A child
under 12 will rarely lie unless they are being coerced or are offered an incentive by an adult
in exchange for favorable information.

Something that should be considered for future use is that a guardian ad litem should have
credible formal training for interviewing children under the age of 16. Interviewing children is
a special skill that requires explicit knowledge and skill sets that will produce an effective
interview.

Again I would like to thank the court for clear definition provided by 40 A. If you have any
questions pertaining to this matter, please contact me at your earliest convenience.

Respectfully submitted,

Mottf LT

Mitchell E Davis TN PI Lic # 5384
TSCM/Special Operations Group Inc.
20 Music Square West, Suite 208
Nashville, TN 37203 USA



KARL F.DEAN
MAYOR
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METROPOLITAN GOVERN E AND DAVIDSON COUNTY

BETTY ADAMS GREEN, JuDGE

JUVENILE COURT DAVIDSON COUNTY
100 WOODLAND STREET
2.0 BOX 198306
HASHVILLE, TENNESSEE 17219-5306

May 7, 2009

Dear Justices of the Supreme Court of Tennessee;

Pursuant to our letter of March 17, 2009, we outlined several concemns regarding the
recently enacted Rule 40A of the Rules of the Tennessee Supreme Court. Today we,
along with the members of the Juvenile Court Committee of the Nashville Bar
Association, the Metro Guardian Ad Litem’s office and a representative of CASA, met
with Lisa Rippy and David Haines to discuss our concerns. While they clearly
understood our concerns and did acknowledge that several of the issues we raised were
not adequately discussed during implementation of the rule, nevertheless, they indicated
there was nothing they could do at this point.

As a result of our meeting we are requesting that our letter dated March 17, 2009 be
treated as a Petition for Exemption from Rule 40A for the Juvenile Courts of Tennessee
who request such exemption and specifically for exemption for the Davidson County
Juvenile Court. As expressed in our letter this rule, especially when applied in cases
where neither party is represented by counsel, will have the potential of immediate and
irreparable harm to children when the court is required to make serious custody and
visitation determinations without adequate representation and presentation of crucial
facts.

Sincerely,
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Judge Betty ;idams Green

: ¢
_,gﬁm) %,ng e
Suzie McGowan, Chairperson
Juvenile Court Committee Nashville Bar Association

Y,

Dennis Nordholf, Co-Chairpgfhén
Juvenile Court Committee hville Bar Association

Rob Robinson
Metro Public Guardian ad Litem
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March 12, 2010

Mike Catalano

Appellate Court Clerk
Supreme Court Building
401 7" Avenue North
Nashville, TN 37219-1407

Re: Comments to Supreme Court Provisional Rule 404

Dear Mike:

Enclosed please find a letter from me on behalf of the Circuit Judges of
the 21 Judicial District regarding Supreme Court Provisional Rule 40A. With the
letter, | have included recommendations from both the Hickman County and the
Williamson County Bar Associations.

Thank you for your assistance in seeing that the enclosed materials reach
the proper office for viewing by the Supreme Court Justices. Please contact me
if you have any questions.

With kindest personal regards, | remain

imothy L. Easter
Presiding Judge

TLE:sdg

Enclosures
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March 12, 2010

Justices of the Supreme Court of Tennessee
Supreme Court Building

401 7™ Avenue North

Nashville, TN 37219-1407

Re: Comments to Supreme Court Provisional Rule 40A
Dear Justices:

In accordance with the Supreme Court's Order soliciting comments
regarding the operation, effect, and efficiency of Provisional Rule 40A, enclosed
please find a November 5, 2009, resolution/report from the Hickman County Bar
Association and a February 24, 2010, recommendation of the Williamson County
Bar Association.

With limited exception, the Circuit Judges of the 21* Judicial District fully
adopt these reports and recommendations. The judges of this district agree with
the conclusion that a reasonable interpretation of this provisional rule does not
give the guardian ad litem an effective platform for which he/she can represent
the best interest of the child. The judges agree that the provisional rule is in
conflict with the ethical responsibilities of an attorney guardian ad litem in custody
proceedings.

We further concur that the process for the appointment of a guardian ad
litem under the provisional rule is too burdensome. We believe a trial judge
should have the authority to appoint a guardian ad litem in an expeditious
manner whenever the trial judge determines justice requires such an
appointment. We understand that the decision to make such an appointment
should be exercised in a sparingly judicious manner.

The judges of the 21% Judicial District believe that the adoption of a local
rule, even temporarily, as suggested by the Hickman County Bar's report, would
violate Tenn. Sup. Ct. R, 18(c). Although we agree with the report's conclusions



Justices of the Supreme Court
Page 2
March 12, 2010

and encourage the Supreme Court to reconsider the current provisional rule, we
also agree that we cannot create a local rule or exercise inherent authority that
would be inconsistent with a Supreme Court rule.

Thank you for your thoughtful consideration to these comments regarding
Provisional Rule 40A. The Circuit Judges of this district wish to acknowledge
and express appreciation to both the Hickman County Bar Association and the
Williamson County Bar Association Rule 40A Committees for their diligent and
conscientious study of the current rule. Their work has been very helpful to me
and my colleagues in arriving at our view of the current rule.

Please feel free to contact me or the president of either the Hickman
County or Williamson County Bar Associations should you have additional
questions.

With kindest personal regards, | remain

Singerely yours,

imothy L. Easter
Presiding Judge

TLE:sdg
Enclosures

cc:  Allston Vander Horst,
President of the Hickman County Bar Association
Jack Weilch,
President of the Williamson County Bar Association
Libby Sykes,
Executive Director of the Administrative Office of the Courts
Judge James Martin, |l
Judge Jeffrey Bivins
Judge Robbie Beal



Law Office
Dye & Vander Horst, P.C.

108 West End Avenue, PO Box 11 Cenlerville. TN 37033
Telephone {531) 729-3531 Fax {931) 7259-3537

November 6, 2009

The Honecrable Timothy L. Easter
Presiding Judge, 21% Judicial District
135 4" Aye §

PO Box 1469

Franklin, TN 37065

RE: Hickman County Bar Resolution and Report on Supreme
Court Rule 40A

Cear Judge Easter:

Enciosed you will find the November 5, 2009 Hickman County
Bar Resolution and Report on Supreme Court Rule 40A. | have
enclosed copies for the other Judges. In addition, our Resolution
asks for your office to forward a copy to the President of the
Willlamsen County Bar to perhaps achieve some unified input on this
issue. | have taken the liberty of doing that by copy of this letter.

Thank you and vyour fellow Judges in advance for your
consideration of the Hickman County Bar's Resolution and Report.
Wwe obviously will be happy to meet with anyone at any time and any

Attorney Aliston Vander Horst  avanderhorsi@dye-vanderhorst com
Attorney Dana Dye ddye@dye-vanderhorst.com




place to further discuss what we consider a fairly serious issue and
one that cannot simply be side-stepped.

Lidlindis

Allston Vander Horst
President, Hickman County Bar
AVH:s5ap

Enclosures
Cc:  Ms. Patricia Wilsdorf, Attorney at Law, Sec., Hickman Co. Bar

Ms. Melanie Cagle, Attorney at Law, Vice-Pres., Hickman Co. Bar
Mr. Jack Welch, Attorney at Law, Pres., Williamson Co. Bar

Attorney Allston Vander Horstl  avanderhorsii@dye-vanderharst com
Altormey Dana Dye ddyafdye-vanderhgrst com




RESOLUTION OF THE HICKMAN COUNTY BAR CONCERNING SUPREME COURT
RULE 40A

This is a Resolution of the Hickman County Bar Assgciation dated
November 5, 2009.

Come the members of the Hickman County Bar Association and by an
unanimous vote of the Hickman County Bar present on November 5; 2009
nave passed the following Resolution as evidenced by the signing of this
Resolution on this the 5" day of November 2009 by the President and
Secretary of the Hickman County Bar Association.

WHEREAS, the Tennessee supreme Court filed an Qrder on February
17, 2009 adopting Rule 40A concerning the appointment of Guardians-ad-
litem in custody proceedings:; and

WHEREAS, members of the Hickman County Bar Association
reviewed Rule 40A in the spring of 2009 and had multiple concerns with
mule 40A: and

WHEREAS, the Tennessee Supreme Court has provided for a trial
period from May 1, 2009 through April 30, 2010 to.determine the
effectiveness of the application of this new Rule and to solicit comments:
and

WHEREAS, the Hickman County Bar Association formed a committee
on August 6, 2009 to study Supreme Court Rule 40A and report back to the
whole Bar: and



WHEREAS, that committee has reported back to the Hickman County
Bar and the Bar has adopted the committee’s report as its official position
on Supreme Court Rule 40A:

THEREFORE, the Hickman County Bar Association directs the
President of the Bar to submit a signed copy of the Hickman County
repert on supreme Court Rule 40A and a copy of this Resolution to the
Presiding Judge of the 21%* Judicial District with a request that it be
disseminated to the other Judges of the District and to the President of
the Williamson County Bar. Further the Hickman County Bar requests the
Judges of the 21°* Judicial District review Supreme Court Rule 40A in light
of the report of the Hickman County Bar. The Hickman County Bar would
request the Judges of the 21* Judicial District to adopt a written position
consistent with the findings and position of the Hickman County Bar as
concerns the appointment, authority given, and operating procedures of
Attorney Guardians-ad-litem in the 21% Judicial District.

The Hickman County Bar further requests after the Judges of the 21%
Judicial District deliberate on this matter that the Presiding Judge forward
the Report of the Hickman County Bar to the Chief Justice of the
Tennessee supreme Court and to the DRirector of the Administrative Office
Of the Courts for their consideration and appropriate dissemination.

The Hickman County Bar further requests the written position of the
Judages of the 21% Judicial District be submitted with the report of the
Hickman County Bar to the Chief Justice of the Supreme Court, The
Hickman County Bar further requests the Judges of the 21% Judicial District
Lo adopt temporary local Rules consistent with the Hickman County Bar's



report, pending review of Rule 40A by the Supreme Court and should the
Tennessee Supreme Court not significantly modify or withdraw Supreme
Court Rule 40A that those temporary local Rules be made permanent.

The Hickman County Bar Association hereby unanimously passes the
above Resolution.

ADOPTED this STR dayor /1&g~ 2009,

President, Hickman Co. Bac

SEcretarv H(ckman co. Bi\/



REPORT OF THE HICKMAN COUNTY BAR ASSOCIATION CONCERNING THE RECENTLY
ENACTED SUPREME COURT RULE 40A ON THE APPOINTMENT OF GUARDIANS AD
LITEM IN CUSTODY PROCEEDINGS
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INTRODUCTION

The Hickman County Bar Association passed a Resolution on August 6, 2009
eXpressing concern about new Supreme Court Rule 40A which sets out 3
procedure for the appointment of Guardians ad litem in custody proceedings
and the duties and limitations of the Guardian ad litem under this new Rule. The
Bar appointed a committee to study Rule 40A and report back to the full Bar
Appointed to the committee were Allston Vander Horst, Patricia Wilsdorf and
Suzie McGowan, Dana Dye and Melanie Cagle were later added to the Committee.
Allston Vander Horst drew Up a proposed rough draft which he subsequently
maodified. This draft was adopted by the committee and by the 8ar in its regular
meeting held on November 5, 2009, The principle concern of the Bar will be
addressed first and then several secondary concerns and issues will be addressed.
AL the November 5, 2009 Bar meeting a resolution was passed to forward this
report to the Judges of the 21% Judicial District. This report does not address all
of the concerns of the members of the Bar.

PRIMARY ISSUES
i UNDER SUPREME COURT RULE 40A THE APPOINTED GUARDIAN AD
LITEM IS PROHIBITED BY THE RESTRICTIONS IMPOSED UNDER SECTION
S OF RULE 40A FROM EFFECTIVELY REPRESENTING HIS MINOR
CLIENT'S BEST INTERESTS

The overwhelming conclusion of the Bar js that no Guardian ad litem
appointed uhder Supreme Court Rule 40A (hereinafter Rule 404) can both comply
with the Rule and effectively carry out his/her obligations to represent a minor
child's best interests. Section 6 of Rule 40A, "Role of Guardian ad Litem", provides
in subparagraph (a) that “the Guardian ad litem's role is to represent the best
Interests (of the minor) by gathering facts and presenting facts for the court's
consideration subject to the Tennessee Rules of Evidence "(Emphasis added)
Subparagraph (b} provides that "the Cuardian ad litem shall not function as 3

Lad



special master” and subparagraph (c) provides that the Guardian shall act as the
Guardian and not as the attorney for the chilg.

Under Section 8, "Duties/Rights of Guardian ad Litem®. the Guardian is
declared not to be a party, but can conduct investigations, obtaiii and review
reievant medical, psychaological and school records. Under subparagraph (0} of
section 8 the Guardian's responsibility shall be to interview the child and the
parties, and other relevant people; to ascertain the child's expressed objectives
and consider those; and encourage settlement and alternative dispute
resolution. Under subparagraph (d) the Guardian shall consider the positions of
the child, shall investigate those positions and shall fully discuss those witi the
child, Under subparagraph (d)3) if the Guardian ad litem continues to disagree
with the child's expressed wishes, he/she shall advise the court ofF the child's
position and of any evidence supporting the child's position.

The overriding problems with Rule 40A occur in section g, "Participation in
Proceeding”. Section S(and) of 40A states, the Guardian shall “attend all lega
proceedings in the case, but a Guardian ad litem may not take any action that

added) The cuardian ad litem is given no legal authority to represent or push for

the best interests of the minor child other than by providing a report under
Section 9(e), and being called as a witness under Section 9(f). However, the
Cuardian ad litem's report cannot be admitted into evidence under Section Sig),
Lnless both parties agree under Section 8i(d). Obviously if a report is adverse to 2
party in any way that party would not agree to it being allowed into evidence,

It is the position of the Bar that since under Section $(f) the Guardian as a
witness is "subject to the Tennessee Rules of Evidence” that the gnly testimony
the Guardian ad litem would be competent to give would be admission evidence

i



of one or both of the parties. (There is the additional evidentiary exception for
the statements of children concerning their abuse about which the Guardian ad
litem could testify.) In addition the Guardian ad litem can only provide this
limited testimony if a party actually calls or compels the Guardian ad litem to
testify. (See Section 9iF) and th)

It Is the conclusion of the Hickman County Bar that the sole function of the
Guardian ad litem under Rule 40A is to investigate the facts of a case and try to
Influence one party or the other by way of the Guardian ad litem's report. It
appears that the Cuardian ad litemr's function as outlined by Rule 40A would be
hetler served by the efforts of a Social Worker

The Bar can think of no reasonable interpretation of Rule 404 that gives

e Guardian ad litem an effective platform from which he/she can represent the

"best interests of the child” and, therefore, Rule 404 is in direct conflict with the
ethical responsibilities of an attorney Guardian ad litem.

Gibson's Suits in Chancery, Eighth Edition, § 3,24 provides, "A Guardian ad

litem should assume whatever affirmative responsibilities are necessary for the
protection of the interests and rignhts of his ward. The Court in appointing him
gives him a primary shield, and secondary sword.”

The treatise goes on to state in § 3.25,

"Having ascertained the facts, the Guardian ad litem will then take
such steps as will best promote his ward's welfare. If the object of
the compiaint is promotive of the welfare, he should not put any
obstacles in the way of the relief sought, but should cooperate with
counsel for the plaintiff in expediting the cause and making the
costs as light as possible, especially if the ward may be liable for any
part of such costs. |If, on the other hand, the relief sought is
detrimental to the rights and interests of the ward, the Guardian ad

literm should vigorgusly resist that relief, and in every proper way




purpcg_eﬂ every available defense admissible in Equity; and shot should
raily to nhis aid the relatives and friends of his ward, and should take
every step that Is_incumbent on a faithful, diligent, skillful and
Zealous [awver and Guardian.” (Gibson's ‘Su:tﬁ _in_Chancery, Eighth

Edifion, § 3.25/Emphasis added)

RESOLUTION OF ISSUE |

It'is the Bar's opinion that Rule 40A should be scrapped unless Section ¢ is
maodified to state under Section %ia) "When the Guardian ad litem appointed in
custody proceedings is an attorney that person is entitled to function a5 an
attorney protecting the best interests of the minor child"' It should continue to
include Section 9(al(11-(3) but amend (4) to state “a Guardian ad litem may take any
action that may be taken by an attorney repreésenting a party. ", With these
amendments the Bar also recommends that Section 9(f) be deleted in its entirety
because L would be inappropriate for the Guardian ad litem to testify as a
witness, and subparagraph (h) should be deleted because it would be the
Guardian ad litem's ethical obligation to attend a trial or hearing to represent the
minor child's best interest and, therefore, the section |s superfluous. The
appropriateness of preparing a report under Section 9(d) and (e) should also be
reviewed, *

- The other way it could be scrapped is to remove "an attorney” from who Is "aligible” to be a guardian ad lltem
uriger Rule 400 Section I(c]{2). Perhaps the Supreme Court eliminated the attorney function of a guardian ad litem
under Section 9 1o allow for the inclusion of others to be guardians ad litery under Section 1(e)(1) and {3). I this s
the case, the Supreme Court has debased the value of an attorney as a guardian ad litem. (4 s analogous to telling
a competent mechanic {attorney) he is respansible Tor a car (the minor), but can only change the wiper blades
{Section 3], Gne Judge recognizing the problems presented by Rule 404 agpointed an atlorney as both Guardmn
ad Lilem.and Attorney-in-fact for the minar child with instrucbions to repoaret 1o the courl any conflicts between the
Iwe functions. The inherent awkwardness-andg prodlems of this approach underscore just how flawed Rule 400 5

" 1t is difficalt ta recancile some al the conflicts within 8Gle 408 The Guardian ad hitem is prohibiled (rgm puting
an witnasses under Secbion 9a)4], However, Soction 11id) provides thai the Guardian ag hilerm “must sonk <our!
approval before incurring extraordinary expenses such g5 expert witness fees. Any order aulhornzaing this Guardian
ad litem o hirg cxperl wilnpsses, must specily the hourly rate to be paid the expert wiinipss, ™ How s hp

Guardian ad litem suppose 1o hire expiert witnesses that the Guardian ad lltem has ng authority Lo then put an e
stand.and-examne?

5]




SECONDARY ISSUES
1I. THE APPOINTMENT PROCESS FOR A CUARDIAN AD LITEM IS TQO
BEURDENSOME
It Is the Bar's opinion that Section 3 "Guardian ad litem Appointments"

Creates an appointment system that is too complex to be effective. The first
concern of the Bar is that if the court was to carry out its abligations under
section3ic) in "determining whether appointing a Guardian ad litem s
NECcessary. " the court would be potentially facing a three day or more trial just
to getermine the justification for the appointment of a Guardian ad litem in the
event either party disagreed with the appointment. If both of the parties
disagreed with the appointment of a GCuardian ad litem, then there is no
mechanism by which the court could gather the information required under
section 3 to make its decision concerning the need for an appaintment of the
Guardian ad litem. (For example, if both parents were drug dealers and implicitly
agreed not to raise that as an issue against each other in a3 divorce they will not
want a Guardian ad litem that might uncover this as an issue.)

RESOLUTION OF ISSUE |

The Bar is aware of one instance where instead of the court taking proof
caoncerning a need for a Guardian ad litem, it asked each party, one in favor of 3
Guardian ad litem and the other opposing the Guardian ad litem, to submit an
affidavit stating the basis for each of their positions. The Court then made its
determination as to the need for an appointment of a Guardian ad litem. While
this procedure is not authorized by Section 3, it certainly makes a lot of sense and
avoids the potential nightmares of three day hearings on the justification of
appointments of a Guardian ad litem. If there are changes considered to Rule
40A, this would be a change that would make sense for several different reasons.
However, It would not be effective in a situation where neither parent wanted a

Guardian ad litem.



The Bar believes Judges should have authority to appoint a guardian ag
litem and such an appointment should be able to be made expeditiously and
regardiess of the position of the parties.

In the opinion of the Hickman County Bar, Rule 404 should be amended to
state that the court has the inherent right to appoint 3 Guardian ad litem sua
sponte and nothing in Supreme Court Rule 404 should be in terpreted to abridge
that right; that the court, therefore may appoint a Guardian ad litem without
complying with the formal process provided by Rule 40A, and may establish its
own guidelines under which the Guardian ad litem will function provided those
guidelines do not abridge the Guardian ad litem's ethical duties to the minor
The Court could still use as guidelines the criteria provided under Rule 40A(C). In
Glbson's Suits in Chancery, Eighth Edition § 3.23, Guardians ad litem Generally
Considered, the authors state that

‘In those instances not specifically required by law, the Courts shall
appeint a Guardian ad litem "whenever justice requires,” a phrase
which connotes judicial CiJSCI!'Et]DH The trial judge is required to
evalugte the total situation surrmundfng the infant or incompetent:
and then, if justice requires, a Guardian ad litem must be appointed.”
(Cibson’'s Suits in Chancery §3.23)Emphasis added)

This tracks Tennessee Rules of Civil Procedure 17.03 which in part states,
‘The Court shall at any time after the filing of the Compiaint appoint a Guardian
ad litem..... whenever justice requires. The Court may in its discretion allow the

Guardian ad litem a reasonable fee for services to be taxed as costs.(Emphasis
added) At the beginning of an action or almost at any stage of a proceeding, the
Court will not have enough information to be able to make Findings of Fact as
required under Section 3i(¢) even if the Court has a strong sense a Guardian ad
litem needs (0 be appeinted. The Court should not be hamstrung by Rule 40A. If
a Guardian ad litem Is appointed outside of Rule 40A then obviously either party
would still have a right to object to the appointment of the Cuardian ad litem

H



and state hisfher reasons on the record. It is hard to imagine a case in which an
Appellate Court would find it an abuse of discretion for a Trial Court to appoint a
Guardian ad litem.

IIl. CONCERNS ABOUT SUPREME COURT RULE 40A SECTION 4(d)

Based on a specific analysis of a2 case, the Bar is concerned about the
process and implications of Section 4(d) which states, “The Guardian ad litem shall
immediately disclose any relationships or associations between the Guardian ad
litem and any party which might reasonably cause the Guardian ad litem's
Impartiality to be questioned. This disciosure must be Mmade no later than fifteen
115} days after appointment.” The Bar believes that this section is not clear as to
whether the obligation is to report the conflict to the court or just to the parties.
Our concern with disclosing the specific nature of a conflict to the court woulgd
be the potential prejudice to that particular party.

RESOLUTION OF ISSUE 111

If the Guardian ad litem's disclosure can be made just to the opposing
attorneys representing the parties, then Section (4)d) should be amended so that
one of the parties would have to file an objection to the Guardian ad litem
continuing his/ner appointment, and also provide that if there is no objection
filed within fifteen days after the Guardian ad litem's notice that any such
objection would be waived. The Bar also believes that Rule 40A should state that
the Guardian ad litem is permitted to withdraw from a case without having to
divuige the reasons for a conflict. This is consistent with Gibson's SuUits In
Chancery, Eighth Edition, § 3.23 which states, “The appointment (of a Guardian ad
litem) must not only be made, but it must be accepted.’(Emphasis added)
Perhaps upon appointment a Guardian ad litem should File a Notice with the
court accepting or declining the appointment, in which notice the attarney
could say "for reasons that may prejudice or conflict with the interests of one of

Lhe parties or give the appearance of the same.”



CONCLUSION

ITIs the recommendation of the Bar that until there are dramatic changes
IN Rule 40A that each attorney should decide for himself/herself whether heishe
Could be appointed as a Cuardian ad litem under Rule 404 and ethically represent
the best interests of the minor child. However, it Is the opinion of the Hickman
County Bar that an attorney Guardian ad litem cannot ethically represent the
hest interests of a minor under supreme Court Rule 40A. The Bar believes that a
court can and should continue to appoint an attorney as a Guardian ad litem sua
sponte in a custody proceeding based on the court's inherent authority. and that
be the recommended method of appointment until dramatic changes in Rule
40A have been mage. If 2 Court was to specifically appoint an attorney as
Guardian ad litem in a custody proceeding based on its inherent authority and
outside the scope of 404, then the Guardian ad litem fees could continue to be
sel as costs of the legal proceeding under TRCP 17.03%. Any Issue concerning an
appropriate fee structure can be set under the local rules of Court,

The Bar encourages Judges of this Judicial Circuit to study the problems
presented by new Rule 404 and to encourage the Supreme Court to reconsider
Rule 40A to the end that dramatic changes to Rule 40A are made. or it is simply
rescinded as concerns attorney Guardians ad litem. The Bar recognizes that these
recommendations place a strain on the Judges of this circuit when considering
the appointment of Guardians ad litem as to whether the ludges will fes|
obligated to only appoint attorneys as Guardians ad litem under Rule 404 now
that it is in effect, but believe that the Rule is so fundamentally flawed that the
only course of action for an attorney or-a Judge appointing an attorney is to
appoint the attorney as a Guardian ad litem under the inherent authority of the
court and completely sidestep the use of Rule 40A. The Court can then set the
parameters of the Guardian ad litem's duties and rights in each case or by local
rule subject to the attorney's ethical obligations to represent the best interests

OF the minor.



The Bar further believes even if attorneys work with the court to try and
Fashion a local procedure by which Rule 408 is implemented, that such 3
procedure cannot be crafted that both complies with Rule 40A and an attorney's
ethical obligation to his/her minor client as a Guardian ad litem. (Section 4th)7
provides the Court shall specify the duties of the Guardian ad litem in a particular
¢ase but presumably those duties could not directly conflict with the dictates of
Rule 40A.) The Hickman County Bar urges the Judges of this Judicial Circuit and
the Tennessee Supreme Court to review the seriocus problems presented by Rule
A0A and take appropriate corrective action

Respectfully submitted this s day of November, 2008 by the Hickman
County Bar.

Vi

ALLSTON VANDER HORST President MELANIE CAGLE, Vie President




P.O. Box 476, Franklin, TN 37065
Www.webatn.org

February 24, 2010

The Honorable Timothy L. Easter
Presiding Judge, 21+ Judicial District
135 4% Avenue, South

P.O. Box 1469

Franklin, TN 37065-1469

RE:  Williamson County Bar Association’s Recommendation an Supreme Court Rule
40A

Dear Judge Easter-

The Williamson County Bar Association (WCBA) was asked to review and comment
on Supreme Court Rule 40A and the Hickman County Bar Association’s Resolution and
Report on Supreme Court Rule 40A. The WCBA's officers appointed a committee to study
Rule 40A and the Hickman County Bar Association’s Resolution and report to the
Membership its evaluation and comments on same. Accordingly, upon report of the

committee to its Membership and the Membership’s approval of the committes’s
recommendation, the WCBA submits the following con

that the Judges of the 215t Judicial District approve, ado
the Tennessee Supreme Court and to the Director of the
for their evaluation, review and action.

Pt and forward said comments to
Administrative Office of the Courts

Supreme Court Rule 404, Section 3(a), providing that the court “m
guardian ad litem is in pot

requires that in proceedin
guardian ad litem,

ay” appoint a
ential conflict with Supreme Court Rule 17(d)(2)(D), which
£5 to terminate parental rights, the court “shall” appoint a

Supreme Court Rule 404, Section 3(c), provides that the court
certain factors in determining whether appointing a guardian ad litem is necessary. This
mandate unduly restricts the court and takes away its discretion to consider any and all
other factors necessary to protect a child’s best interest. By changing “shall” to “should”

‘shall consider”



and adding “(7) any and all
requires.”, the court's discreti

Supreme Court Rule 404, Section 4(d),
dssociations which might

questioned. There is no dir disclosure must be made or the extent of
the content of such disclosure which causes a Serious concern that sue

prejudice a party or the child. While he Rule
attorney’s obligation, 4 non-lawyer could cause irreparable harm in th
with such obligation. If there are relationships or associations which might affect the
guardian ad litem’s impartiality, then the guardian ad litem should advise the court of that
fact and then the court should address the matter 45 necessary without prejudicing the
parties or the child.

requires disclosure of relationships or
feasonably cause the guardian ad litem’s impartiality to be
ective as to whom said dj

eir attempt to comply

Supreme Court Rule 40A, Section 9(a)(4), presents the most significant concern by
taking away the guardian ad litem’s effectivencss. While there is merit to non-lawyers
being prohibited from taking “action that may be taken only by an attorney representing a
party...” An attorney appointed as a guardian ad litem can only carry out their duty if
sufficiently empowered to protect a child’s best interest. Without the ability of an attorney
guardian ad litem to take action strictly prohibited by this Section, information admissible
pursuant to the Rules of Evidence and affecting the child’s best interest may never get
presented to the court for its consideration. If the court finds it necessary to appoint an
attorney guardian ad litem because as expressed in Section 3(a), “the child's best interest are
not adequately protected by the parties and that Separate representation of the child’s best
interest is necessary”, then such representative should be sufficiently empowered to carry
out their obligation. Accordingly, if Section 9(a)(4) is amended from “but a guardian ad
litem may not take...” to “only an attorney guardian ad litem may take..."” then the attorney
guardian ad litem's ability to effectively carry out their charge is restored

With kindest regards, we remain

Sincerely yours,

Williamson County Bar Association, Inc.

WCBA Rule 40A Committee
Craig H. Brent, Chairman
Robert H. Plummer, Jr

Lori Thomas Reid

Joshua L. Rogers
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Dear Mr. Catalano,

[ .am writing to comment on the effectiveness of Supreme Court Rule 40A and to make
some suggestions.

The practical effect of the adoption of Supreme Court Rule 40A is that Guardian ad
Litems (GALSs) are now rarely being used in Shelby County. Lawyers are not seeking the
appointment of a GAL by the Court because the GAL’s ability to perform their duties is too
restricted under the Rule, and the Courts are not ordering a GAL due to the Rule’s prohibition of
allowing the GAL’s report to be presented to the Court before a lengthy trial. The litigants and
children are not having the benefit of a neutral person to provide insightful information to the
court.

L. Children whose parents are going through a divorce are not being protected, because
typically, in acrimonious divorce cases, one or both parents are suffering from mental
illnesses, drug and/or alcohol problems that affect the parents’ ability to know what is
in the children’s best interest or to act in the children’s best interest. In those cases, the
parents are unable to focus on the needs and the best interests of their children but
instead are focused on their own needs or in getting back at their spouse.

In Shelby County, before the adoption of Rule 40A, the Courts, through the use of
GALs, were helping the children in the acrimonious divorce cases. The Courts would
order both parties not to speak to the children about the divorce but rather, ordered the
parties to inform the children to call the GAL if they had questions during the divorce.
The GAL would conduct interviews of the parents, teachers, and friends; answer the



children’s questions; and review information from school. medical records, and other
sources, As aresult, the GALs would assist the court in determining whether a parent
was manipulating the children, influencing, or providing inaccurate information to the
children. The GAL would also make recommendations to the Court which might
include special counseling for the child (such as. Alatot, Alateen, or other specialized
services) to assist the children through the divorce process. As a result of the GAL’s
assistance, the children would come out of the divorce with as little emotional damage
as possible and. sometimes, even healthier than when the parents were living together.

Now, the lawyers are concluding the case without much concern for the children’s well
being. The implication of the Rule is that the parents’ lawyers will not only represent
the parent zealously but also, act in the children’s best interest. However. to do so
requires both sides’ lawyers to interview the children, which can be terribly damaging
to the children.  Thope this is not what the Supreme Court intended when it passed this
Rule.

Children are being called as witnesses. The Rule also promotes parents bringing their
children to court to testify. In the past, the GAL would communicate to the Court
what the children’s positions were regarding their preference on parenting schedules.
Now, counsel will be required to call the children as a witness. Ofientimes, the parent
who wants the child to testify has the most control over the child and/or is manipulating
the child. Rarely can the trier of fact learn this manipulation in a thirty minute
interview. The truth typically comes out after several meetings with the GAL. The
legislature wanted the children out of the courts by requiring mediation in custody
cases, yet now, the Court is requiring the children to testify if a parent wants to use a
child as a witness. That appears to be in conflict with current public policy.

No protection is afforded to the GAL at depositions or at trial. The Rule does not
provide any safety to the GAL if they are deposed. According to the Rule, the court
appoints an Attorney at Litem only when the child’s preference differs from the GAL's
opinion about what is in the best interest of the child. It is unfair to the GAL to be
interrogated at a deposition without having counsel to object to improper questions.
Furthermore. the Rule makes the GAL’s notes and records discoverable by the parties.

Unnecessary attorney fees are being incurred. The Rule adds additional attorney fees
when it offers the parents the option to have counsel present when interviewed by the
GAL. Parents can now require their counsel to be present at all times which, of
course, may limit what the parties would otherwise tell the GAL, limit their candor to
the GAL, and add additional fees when the lawyer has to be present for interviews.
telephone calls and even when the GAL goes to the party’s home.

GALs are limited in advocating their position. The Rule does not allow the Report to
be submitted to the Judge, unless all parties consent. If counsel for the parents can

provide proposed findings of fact and conclusions of law to the Court, why should the
GAL not be able to prepare such a document to the Court when the GAL is advocating



for the best interest of the child? Before the adoption of the new Rule, the GAL would
submit a report (proposed findings of fact and conclusion of law) to the court. This
document would often encourage parents to be more reasonable and to settle the issues
since the GAL was a neutral party and represented the ‘child’s best interest.” The use
of the GAL's report avoided a courtroom battle that oftentimes resulted in greater
damage being done to the children because the courtroom battle exacerates the bitter
feelings between the parents.

6. Under the current Rule, GALs do not assist in settling cases. Before Rule 40A, the
GAL could be present at mediation, give their opinions, and assist with settling the
case. The parties and mediators knew that the GAL was advocating for the child's
best interest. The mediator could settle the case easier by using the GAL’s findings
and recommendations. Now, the parties attend mediation without the presence of a
GAL and the children’s best interest are not being represented. Neither the parents’
counsel nor the mediator know what the children’s best interest are unless they speak
with the children. Again, I hope this Court is not intending matrimonial lawyers to
interview children in every divorce case to determine their best interest.

Thank you for the opportunity to discuss some of the problems with the Rule. [ would
suggest that the GAL’s work would be more valuable to the Court and litigants by providing
proposed findings of fact and conclusion of law to the Court, by allowing the GAL to conduct their
investigation without hindrance of the parties’ lawyers and by providing the GAL with counsel for
depositions and trial. The children of the State of Tennessee would benefit with more effective
GALs and the children are the ones who will suffer if the current Rule remains in effect.
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Mr. Michael W. Catalano
Appellate Court Clerk
Supreme Court Building
401 7" Avenue N,
Nashville, TN 37219-1407

Re: Comments on Supreme Court Rule 40A
Dear Mr. Catalano:

A few months ago | attended a seminar presented by David Haynes and Leslie
Kinkead who urged those in attendance to go online and comment on Supreme Court
Rule 40A. Unfortunately, it appears that the website is not set up to receive comments
and | was directed to write this letter to your attention.

| have been involved in a domestic relations practice since 1985 both as a
litigator and as a Guardian Ad Litem in Shelby County, Tennessee. | am concerned
regarding a number of issues that have become apparent with the implementation of
Supreme Court Rule 40A. It has been my experience that, at least initially, children's
best interests are not adequately protected by the parties’ or by their counsel, in that
most people participating in divorce litigation are too emotionally involved to accurately
perceive the emotional damage being wrought on their children and rarely have the
insight to seek appropriate counseling for themselves and/or their children. Instead |
have found that most parents are focused on economics, their own needs or retaliation
against their spouse.

From my interpretation of the Rule, it appears that parent's lawyers are also to
represent the children's best interests. In order to do so, that would require both
lawyers for the parents to interview the children and that the children be called as
witnesses. This has the potential to be terribly damaging to the children, not to mention
the fact that it appears to be placing them squarely in the middle of the litigation. A few
years ago the legislature passed a law requiring mediation prior to the court hearing a
custody matter, the intent being to minimize the emotional and financial damage a
contested divorce does to children. Rule 40A in a number of respects seems contrary
to the current public policy and contrary to the intent of the legislature.



Mr. Michael W. Catalano
Appellate Court Clerk
April 8, 2010

Upon review of Supreme Court Rule 40A, it appears that the Guardian Ad Litem
Is subject to be deposed; however, there appears to be nothing that would allow for the
appointment of an Attorney ad Litem to protect the Guardian Ad Litem from an
inappropriate line of questioning during said deposition. Further, the Rule makes the
Guardian Ad Litem's notes and records discoverable by the parties, which could be
extremely harmful to the children where there are cases of abuse or in cases involving

parents who suffer from mental iliness, drug and/or alcohol problems or anger control
issues.

Further, the Rule does not allow for the Guardian Ad Litem to prepare any
document to present to the court in advocating for the best interest of the child. It does
not seem appropriate that counsel for the parents can provide proposed findings of
facts, conclusions of law and offers of judgment, and yet the Guardian Ad Litem is
prohibited from doing so.

Another concern | would express regarding Rule 40A is that it appears to add
additional attorney fees when it offers the parents the option of having counsel present
when interviewed by the Guardian Ad Litem. My experience is that to be an effective
Guardian Ad Litem | usually have to talk to the children on numerous occasions. My
interpretation of the Rule is that the parent, even after the formal interview in my office,
would be able to have counsel at their home whenever | was present visiting the
children. This certainly would have the effect of increasing the cost of the litigation as
well as making it far more difficult to promptly and efficiently complete the interview
process.

| recognize that the intent of the court in implementing Rule 40A was to limit the
appointment of Guardians Ad Litem and to modify their involvement in domestic
relations cases. My concern is that the court is failing to recognize that in the vast
majority of the cases where a Guardian Ad Litem is involved, the Guardian Ad Litem
not only assists the parties in resolving the matter without litigation but minimizes the
damage done to the children.

In conclusion, | would suggest that there is potential to modify the current rule
such that it encourages the court to use Guardians Ad Litem sparingly. However, if a
Guardian Ad Litem is appointed, their role could be much more valuable to the court
and to the litigants if the Guardian Ad Litem is allowed to provide proposed findings of
fact and conclusions of law to the court. Further, if necessary, the court should be
authorized to provide the Guardian Ad Litem with counsel for depositions and trial. |
also recommend that the current rule be maodified so as to allow the Guardians Ad
Litem to conduct their investigations without the presence of both parties’ attorneys. |
truly believe that if the current Rule remains in effect, the actual expense to the parties
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will be increased, as there will be far more litigation and the children involved in these
divorces will be the ones that suffer the consequences.

As | previously stated, | do both litigation and Guardian Ad Litem work: therefore,
| am aware of both sides of this issue. | am enclosing herewith a copy of an email and
a letter received on a case recently concluded where | was appointed Guardian Ad
Litem. | have redacted the last names. However, | want to remind you that in the vast
majority of the cases involving a Guardian Ad Litem, their service rapidly assists in
bringing sanity tothe initial chaos and animosity. This case is a perfect example of the
same. Both of these children were teenagers; both had different issues with their
parents and this divorce started out with injunctions and domestic violence where the
parents were not allowed to talk to each other. After meeting with the parties and both
children, | made a number of recommendations that were followed by both parents.
Although the father's letter is much more descriptive of his appreciation, | received a
number of phone calls from the mother advising me of the progress that they had made
and thanking me for my involvement. Both of these parties had obtained counsel who
charged over $300.00 per hour. | believe had a Guardian Ad Litem not been appointed,
this would never have been resolved as quickly, as economically, or in such a fashion
that would have salvaged the relationship of the younger child and his father.

| thank you for your time and attention to this very, very important issue and |

hope that you will consider modifying the current Rule as previously suggested.

Very truly yours,

| |
Lisa A. Z S

LAZA
Enclosure
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Lisa Zacharias

From: Tom -
Sent: Monday, March 15, 2010 3:57 PM
To: Lisa A. Zacharias

Subject: Update

TimeMatterslD: MOAB19D55CD2CA36

TM Matter No: 020180

TM Matter Reference: 1 GAL

Lisa,

Don't need anything from you, just giving you an update. You probably don't get many of these.

Tomorrow is the big day. Lauren and [ should sign papers and be done with it. We ended up
sitting down and pounding it out for ourselves and will meet at Caren's office for mutual
approval then walk away, no courts, no judges. For the final PPP, we decided that Ryan should
be his own master regarding what he does with whom and when. He's mature and solid. We've
been operating like that for a while and it works well. 1 think that we both finally caught on to
how to keep our conflicts to ourselves and still manage to do what's best for Ryan. 1 don't think
Ryan and [ have ever been closer or gotten along better. John Hutson has been a great help, as
much for me | think, as for Ryan. He doesn't pull punches but he's fair and compassionate. 1
really respect and like him.

Kelsey has had a stellar senior year. She really pulled through well. She has won numerous
awards in art and writing, some that have never been won by her school before. The world
belongs to her. She has funding for her education, accommodations and even a little extra for
personal use. At the last minute Memphis College of Art awarded her a $50,000 scholarship
which she refused. Imagine that!

I think Lauren and I will remain friends, maybe even great friends. You never saw this part, (of
course), but we were really legendary friends at one time. The divorce was, in my judgement,
brutal but I never could get mean [ really loved her too much. 1 have no regrets for not fighting
dirty, as a matter of fact, I'm quite proud of it. I'm so grateful that Caren is who she is and never
encouraged it either,

[ thank vou for your help in the beginning. [t was the worst time of my life and you were the
first to give me any hope whatsoever. You kept me from going over the edge.

So that's that. Take care and keep doing the good that you do. The legal arena is a very bizarre
place for me and not comfortable at all. You were one of the specks of light that kept me from
only seeing the darkness.

Sincerely,

Tom

3/15/2010
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April 23, 2010

Michael W. Catalano
Clerk of Court
Tennessee Supreme Court
401 Seventh Avenue North
Mashville, Tennessee 37129-1407

RE: Supreme Court Rule 40A
Dear Mr. Catalano:

If the Supreme Court’s intent in adopting Rule 40A was to keep judges from

appointing Guardian ad Lifems to assist courts in making the difficult decisions involving
the best interests of minor children then the Cufurt has succeeded.

Sin irl}.f‘g,ru:u.lns;,

ert L. Childer

RLC:
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April 14, 2010

Mike Catalano

Appellate Court Clerk
Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

Re: Comment on Supreme Court Rule 40A

Dear Mr. Catalano,

For seven and one-half years | have had the privilege of representing the
dependent, neglected and abused children of Tennessee as a Guardian ad litem with my
obligations and authority set forth in Supreme Court Rule 40. I am thankful that the
people of Tennessee have sought to protect these children by providing them with legal
representation in proceedings that will profoundly affect their entire lives and that the
people of Tennessee have made it possible for me to do this work.

Although I have never taken a case under Supreme Court Rule 40A (and do not
believe that such an appointment falls within the scope of the practice of law), I feel
compelled by my concern for children to comment before the April 30, 2010 deadline. 1
had decided to write this letter before the recent comments appeared on the AOC website.

| believe those comments have pretty much covered the water far more cogently
than any single lawyer could. The Hickman County Bar Association Report thoroughly
states my concerns. Their quote from Gibson's Suits in Chancery states the proper ideal
for protecting children as a Guardian ad litem. Having been a trial lawyer and not a
member of the divorce bar before starting my work as a Guardian ad litem, 1 defer to
those attorneys who have commented from a position of knowledge.

But T must ask the Court to dispose of Rule 40A for one reason. All of the

children of Tennessee deserve the same protection. And when that need for protection is



perceived by the judge hearing the case, only a knowledgeable empowered attorney can

provide it.

Sincerely,

Rt B Lo

Robert D. Bradshaw
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Re:  Proposed Provisional Rule 40A Rule of the Tennessee Supreme Court

Dear Mr. Catalano:

Officers
]
Sam C. Daak Pursuant to the Tennessee Supreme Court’s Order soliciting comments on
Ekems the Proposed Provisional Rule 40A of the Tennessee Supreme Court, the
Michael J. King Knoxville Bar Association submitted the Provisional Rule to its Family Law
President-Elect Section and Unmet Legal Needs of Children Committee for review. Consistent
J. William Coley with their review and recommendations to the KBA Board of Governors. the
AraEey Knoxville Bar Association submits the attached recommendations to the Court for
Heidi A, Barcus its consideration and possible action.

Secretary

Thomas R, Ramsey ITT
Trmeidiase Bact Prekident As always, we appreciate the opportunity to comment on proposed rules
promulgated by the Tennessee Supreme Court.
Board of Governors
With kind regards,
W. Michael Baisley
Tasha C. Blakney Sincerely yours,
Mark A, Brown %
Keeith H. Burroughs U
James M. Cornelius Jr. l‘_{-_ o L 3—'\________,_._.-—-—
Sonda L. Gifford Marsha §, Wilson
~Timothy C. Houser Executive Director
Hon. Timothy E. Trwin
Hillary B. Jones Enclosure
Jason H. Long
Mary Elizabech Maddox ce: Sam C. Doak, KBA President
Gregory 5. McMillan Elaine Burke, Co-Chair, Unmet Legal Needs of Children Committee
Cheryl Rice, Co-Chair, Unmet Legal Needs of Children Committee
William Mynatt, Co-Chair, Family Law Section
Nicole Price, Co-Chair, Family Law Section

T. Lynn Tarpy

Executive Director
Marsha 5. Wilsan
mwilion (@ knoxbar.arg
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April 15,2010

Mike Catalano

Appellate Court Clerk
Supreme Court Building
401 7" Avenue North
Nashville, TN 37219-1407

RE: Rule 40A

Greetings:

The Tennessee Supreme Courts adoption of Rule 40A is one of the best actions by the Court
in several years.

Checks and balances are important. The Guardium ad Litem problems in parenting cases
show the abuse that occurs from the lack of adequate checks.

My respect for the remedial qualities of Rule 40A grows from my one time beliefin the value
of Guardium ad Litems, While I still believe that the right Guardium ad Litem in the right case with
the right checks and balances is still valuable, the damage done by Guardium ad Litems under the
previous rule has too often been horrific.

Guardium ad Litems have run up six-figure bills, aligned themselves with one party against
the other and have acted on their own agendas rather than the best interest of the children. On
occasions, Guardium ad Litems have considered themselves almost as unelected judges of the best
interest of the children and their lack of objectivity have created disasters.

[ have recently concluded a case where a good part of the over $200,000 in fees were incurred
frying to undue the work of an agenda driven Guardium ad Litem who refused to disclose
information and was protected from discovery by the Court. It was only with the implementation
of Rule 40A that the problem began to be rectified. Quite honestly, I cannot afford to incur that kind
of account receivable to try to fix the Guardium ad Litem problem that Rule 40A helps protect us



from.

There are those who seek to return to pre-Rule 40A status, but the shortcuts they champion
under cut the integrity of the legal system. One of the problems is some judges have looked to the
Guardium ad Litem as a help or crutch in dealing with difficult parenting issues. In my career, | have
watched three failures in that regard. The Department of Human Services did investigations that
where of such poor quality that they caused more harm than help. CASA stepped in and began
filling those shoes but left. Attorneys performing as Guardium ad Litems was the third, best and
brightest hope. But, over time it has fallen short. The bottom line is trial judges need to do the
difficult job of deciding parenting issues and not push them off on compromised alternatives. Rule
40A protects lawyers when the judge tries to push a Guardium ad Litem on a lawyer with the
safeguards cutout of the Guardium ad Litem appointment order.

While I have the greatest respect for my partner. Amy Amundsen, when she wrote to you,
she wrote to you only on her behalf. Myself and other members of the firm believe otherwise.

1: The need for Guardium ad Litems is overstated. The statement *Now, the lawyers
are concluding the case without much concern for the children’s well being.” is false
and offensive. Over my career, I have only known one case where a lawyer has
asserted a position that the lawyer did not personally believe that was in the child’s
best interest. Which means that the overwhelming number of lawyers advocate what
they personally and professionally believe are in the child’s best interests. It is then
up to a neutral judge to make that determination.

2. The fear that children are being called as witnesses is without any statistical
foundation and the damage an agenda driven attorney can afflict under the guise of
a Guardium ad Litem pales in comparison to the extremely rare case where a judge
hears from children, which is normally done in Chambers

3. Guardium ad Litems should be open to the light of discovery. Agenda driven bias,
faulty investigation and other short comings are only revealed by discover and
presentation in court, A judge recently prohibited discovery of a Guardium ad Litem
work and then overruled the attorney objections because he could not offer proof of
his objections. He could not offer proof because he was not allowed to do discovery.
This circular reasoning frustrates justice and undermines the integrity of the legal
system.

4. Clients should not be stripped of their attorneys. The concept that 4 Guardium ad
Litem should be permitted to interview a party without that party’s attorney and then
report to the court those statements defies due process and assumes that a Guardium
ad Litem is wiser, fairer and more just than a trial judge.

To the extent that there are unnecessary attorney’s fees, the addition for a third
lawyer (Guardium ad Litem) creates often unnecessary attorney’s fees and conflicts.

ST Guardium ad Litems reports have been abused. Guardium ad Litems typically wait
to the last minute before sharing their reports with attorneys. Therefore, all the trial
preparation has to be done. The thought of exempting the Guardium ad Litem report
from the rules of evidence invites a repeat of the abuses that have occurred.



6. Noting in Rule 40A prohibits the Guardium ad Litems participation in mediation.
Therefore, this argument is a straw man.

Rules are systems. Rule 40A is a specific system for Guardium ad Litems. Systems are
developed in large part to protect from failure. In many cases the Guardium ad Litem system failed,
damaging children, damaging parties, damaging court proceedings and damaging the reputation of
the legal system as a whole. Rule 40A in its present form is a well designed system that balances
protections from failure and usefulness in the appropriate situations.

LR/em
Lo 1310 Tetter re Rule 404 wpd
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Mr. Michael W. Catalano, Clerk .
Tennessee Appellate Courts L AL
100 Supreme Court Building m

401 7" Avenue North

Nazhville, TN 37219-1407

Re:  Proposed Provisional Rule 40A Rule of the Tennessee Supreme Court

Dear Mr, Catalano:

Pursuant to the Tennessee Supreme Court’s Order soliciting comments on
the Proposed Provisional Rule 40A of the Tennessee Supreme Court, the
Enoxville Bar Association submitted the Provisional Rule to its Family Law
Section and Unmet Legal Needs of Children Committee for review. Consistent
with their review and recommendations to the KBA Board of Governors, the
Knoxville Bar Association submits the attached recommendations to the Court for
its consideration and possible action.

As always, we appreciate the opportunity to comment on proposed rules
promulgated by the Tennessee Supreme Court.

With kind regards,
Sincerely yours,
% C 'h
L
Ma:shabSL?fWilson'
Executive Director
Enclosure

et Sam C, Doak, KBA President
Elaine Burke, Co-Chair, Unmet Legal Needs of Children Committee
Cheryl Rice, Co-Chair, Unmet Legal Needs of Children Committee
William Mynatt, Co-Chair, Family Law Section
Micole Price, Co-Chair, Family Law Section




Rule 40A. Appointment of Guardians Ad Litem in Custody Proceedings
SECTION 1. DEFINITIONS

(a) "Custody proceeding” means a court proceeding, other than an abuse or neglect proceeding,
in which legal or physical custody of, access to, or visitation or parenting time with a child is at
issue, including but not limited to divorce, paternity, domestic violence, contested adoptions, and
contested private guardianship cases.

(b) “Abuse or neglect proceeding” means a court proceeding for protection of a child from abuse
or neglect or a court proceeding in which termination of parental rights is at issue.

(¢) “Guardian Ad Litem” means a person appointed to represent the best interests of a child or
children in a custody proceeding. Persons eligible to serve as guardian ad litem include:

(1) a specially trained Court-Appointed Special Advocate;
(2) an attorney; or

(3) a professional, other than an attorney, who holds a relevant professional
license and whose training relates to the determination of a child’s best interests;

SECTION 2. APPLICABILITY

This Rule applies to all custody proceedings in Tennessee, regardless of the court in which the
proceedings are filed, and to all custody proceedings pending on or commenced after the
effective date of this Rule,

SECTION 3. GUARDIAN AD LITEM APPOINTMENTS
(a) Consistent with Tennessee Code Annotated section 36-4-132, in a custody proceeding the
court may appoint a guardian ad litem when the court finds that the child’s best interests are not

adequately protected by the parties and that separate representation of the child’s best interests is
necessary. Such an appointment may be made at any stage of the proceeding.

(b) Courts should not routinely appoint guardians ad litem in custody proceedings. Rather, the
court's discretion to appoint guardians ad litem shall be exercised sparingly. In most instances,
the child’s best interests will be adequately protected by the parties.

(¢) In determining whether appointing a guardian ad litem is necessary, the court shall consider;

(1) the fundamental right of parents to the care, custody, and control of their
children.

(2) the nature and adequacy of the evidence the parties likely will present;



(3) the court’s need for additional information and/or assistance;

(4) the financial burden on the parties of appointing a guardian ad litem and the
ability of the parties to pay reasonable fees to the guardian ad litem;

(5) the cost and availability of alternative methods of obtaining the
information/evidence necessary to resolve the issues in the proceeding without
appointing a guardian ad litem; and

(6) any factors indicating a particularized need for the appointment of a guardian
ad litem, including:

(1) the circumstances and needs of the child, including the child’s
age and developmental level;

(i1) any desire for representation or participation expressed by the
child;

(iii) any inappropriate adult influence on or manipulation of the
child;

{iv) the likelihood that the child will be called as a witness or be
questioned by the court in chambers and the need to minimize
harm to the child from the processes of litigation;

(v) any higher than normal level of acrimony indicating the parties’
lack of objectivity concerning the needs and best interests of the
child;

(vi) any interference, or threatened interference, with custody,
access, visitation, or parenting time, including abduction or risk of
abduction of the child;

(vii) the likelihood of a geographic relocation of the child that
could substantially reduce the child’s time with a parent, a sibling,
or another individual with whom the child has a close relationship;

{wiii) any conduct by a party or an individual with whom a party
associates which raises serious concerns for the safety of the child
during periods of custody, visitation, or parenting time with that
party,

(ix) any special physical, educational, or mental-health needs of
the child that require investigation or advocacy; and



(x) any dispute as to paternity of the child.

(d) If the court concludes that appointing a guardian ad litem is necessary, the person appointed
shall possess the knowledge, skill, experience, training, or education that enables the guardian ad
litem to conduct a thorough and impartial investigation and effectively represent the best
interests of the child.

SECTION 4. APPOINTMENT ORDER
(a) Appointment of a guardian ad litem shall be by written order of the court.
(b) In plain language understandable to non-lawyers, the order shall set forth;

(1) the reasons for the appointment, focusing upon the factors listed in Section
3(c) of this Rule;

(2) the specific duties to be performed by the guardian ad litem in the case:
(3) the deadlines for completion of these duties to the extent appropriate;
(4) the duration of the appointment; and

(5) the terms of compensation consistent with Section 12 of this Rule.

(¢) The court shall provide in the appointment order as much detail and clarity as possible
concerning the guardian ad litem's duties and authority. Providing such specificity will assist
the parties in understanding the guardian ad litem'’s role, will enable the court to exercise
effective oversight of the guardian ad litemm’s powers and duties, and will facilitate meaningful
appellate review.,

(d) A guardian ad litem shall immediately disclose any relationships or associations between the
guardian ad litem and any party which might reasonably cause the guardian ad litem’s
impartiality to be questioned. This disclosure must be made no later than fifteen (15) days after
appointment.

(e) There is no right to a peremptory change of a guardian ad litem. Allegations that a guardian
ad litem appointment is unnecessary, that a particular appointee is unqualified or otherwise
unsuitable, or that an appointee 1s or has become biased should be addressed by trial courts
through motion practice. Any appeal from a trial court’s decision on such a motion shall be
prosecuted pursuant to Tennessee Rules of Appellate Procedure 9 and 10.

SECTION 5. DURATION OF APPOINTMENT

Appointment of a guardian ad litem continues in effect only for the duration provided in the
appointment order or any subsequent order. If no order specifies the duration of the appointment,
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the appointment shall terminate automatically when the trial court order or judgment disposing of
the custody proceeding becomes final.

SECTION 6. ROLE OF GUARDIAN AD LITEM

(a) The role of the guardian ad litem is to represent the child’s best interests by gathering facts
and presenting facts for the court’s consideration subject to the Tennessee Rules of Evidence,

(b) The guardian ad litem shall not function as a special master for the court or perform any
other adjudicative responsibilities.

(¢) The guardian ad litem shall represent the child’s best interests and not the child’s wishes or
preferences,

SECTION 7. ACCESS TO CHILD AND INFORMATION RELATING TO CHILD

(a) Subject to subsections (b) and (c), when the court appoints a guardian ad litem in a custody
proceeding, the court shall issue an order, with notice to all parties, authorizing the guardian ad
litem to have access to:

(1) the child; and

(2) confidential information regarding the child, including the child’s educational,
medical, and mental health records, any agency or court files involving
allegations of abuse or neglect of the child, any delinquency records involving the
child, and other information relevant to the issues in the proceeding.

(b) A child’s record that is privileged or confidential under law other than this Rule may be
released to a guardian ad litem only in accordance with that law, including any requirements in
that law for notice and opportunity to object to release of records. Information that is privileged
under the attorney-client relationship may not be disclosed except as otherwise permitted by law
of this state other than this Rule.

() An order 1ssued pursuant to subsection (a) must require that a guardian ad litem maintain the
confidentiality of information released, except as necessary for the resolution of the issues in the
proceeding. The court may impose any other condition or limitation on #n order of access which
is required by law, rules of professional conduct, the child’s needs, or the circumstances of the
proceeding.

SECTION 8. DUTIES/RIGHTS OF GUARDIAN AD LITEM

{a) The guardian ad litem shall satisfy the duties and responsibilities of the appointment in an
unbiased, objective, and fair manner.

(b} A guardian ad litem is not a party to the suit but may:



(1) conduct an investigation to the extent that the guardian ad litem considers
necessary to determine the best interests of the child; and

(2) obtain and review copies of the child’s relevant medical, psychological, and
school records as provided by Section 7.

(¢) A guardian ad litem appointed in a custody proceeding shall:
(1) within a reasonable time after the appointment, interview:

(i) the child in a developmentally appropriate manner, if the child
is four years of age or older;

(i1) each person who has significant knowledge of the child’s
history and condition, including any foster parent of the child; and

(ii1) subject to section 9(c) of this Rule, the parties to the suil;

(2) seek to elicit in a developmentally appropriate manner the child’s expressed
objectives;

(3) consider the child’s expressed objectives without being bound by those
objectives;

(4) encourage settlement of the issues related to the child and the use of
alternative forms of dispute resolution; and

(5) perform any specific task directed by the court.

(d) 1f the child asks the guardian ad litem to advocate a position that the guardian ad litem
believes is not in the child's best interest, the guardian ad litern shall:

(1) fully investigate all of the circumstances relevant to the child’s position and
identify all of the factual support for the child’s position;

(2) discuss fully with the child and make sure that the child understands the
different options or positions that might be available, including the potential
benefits of each option or position, the potential risks of each option or position,
and the likelihood of prevailing on each option or position.

(3) if the guardian ad litem is of the opinion that the child’s best interests and the
child’s wishes conflict, the guardian ad litem shall advise the court of thechild's-wishes
that there is a conflict and inform the child that the guardian ad litem is not acting as the
child’s attorney. and-h ; t i ey 1 i
the-child's-pesition. The Court may appoint an attorney ad litem for the minor child in
appropriate circumstances. Said appointment of an attorney ad litem for an minor child
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will be done only in rare cases where there is significant risk of harm to the child if
his/her preference is not advocated by an attomey acting on the child’s behalf.

SECTION 9. PARTICIPATION IN PROCEEDING
(a) A guardian ad litem appointed in a custody proceeding tsentitted-to:

(1) shall receive a copy of each pleading or other record filed with the court in the
proceeding;

(2) shall receive notice of and attend each hearing in the proceeding;
(3) may participate in case staffings by an authorized agency concerning the child; and

(4) may attend all legal proceedings in the case. but [A] guardian ad litem, who is a
licensed attorney, they may not take any action that may be taken onty by an attorney
representing a party, including making opening and closing statements, examining
witnesses in court, and engaging in formal discovery pursuant to the Tennessee Rules of
Civil Procedure.

(b) Unless all parties consent, a guardian ad litem shall not engage in ex parte communications
with the court concerning the custody proceeding except for scheduling and other administrative
purposes when circumstances require and as otherwise may be authorized by law other than this
Rule.

{¢) A guardian ad litem may not communicate with a party who is represented by an attorney
unless the party’s attorney has notified the guardian ad litem in writing that such communication
shoutdmmot may occur outside the attorney’s presence.

(d) In the event a guardian ad litem prepares a report, copies of the report shall be provided to

the attorneys for the parties as well as to any and each unrepresented party, by a deadline that
shall be established by the court. Unless all parties consent, the guardian ad litem’s report shall

not be provided-to-theconrt received into evidence.

(¢) The guardian ad litem’s report, if any, shall metuded be provided to counsel at least five (3)
days prior to any dispositive hearing conceming custody and shall include:

(1) a description of the guardian ad litem’s investigation, including who was
interviewed and what records were reviewed;

(2) an analysis of the facts that the guardian ad litem believes will be presented;
(3) recommendations regarding the best interests of the child;

(4) the reasons for the guardian ad litem’s recommendations, utilizing the
applicable statutory factors;
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(5) any conflict between the guardian ad litem's recommendations and the child’s
preferences; and

(6) any other information the guardian ad litem believes to be appropriate.

(f) Any party may call the guardian ad litem to testify as a witness. The admissibility of the
suardian ad litem’s testimony is subject to the Tennessee Rules of Evidence and their Rules of
Professional Conduct.

(g) Although [t]he guardian ad litem’s report shall not be admitted into evidence without the
consent of all parties, however [t]he parties may use the guardian ad litem’s report in preparing
for an evidentiary hearing as it may allow the parties to determine which issues are contested and
alert the parties 1o the identity of potential witnesses who may be interviewed.

(h) The court or the parties may compel a guardian ad litem to attend a trial or hearing relating to
the child and to testify as necessary for the proper disposition of the custody proceeding subject
to the Tennessee Rules of Evidence and in compliance with the Rules of Professional Conduct. A
guardian ad litem who is a licensed attorney shall not be subject to sanctions or disqualification
under the Rules of Professional Conduct by reason of his or her appearing as a witness in the
case.

SECTION 10. EXPEDITING CUSTODY PROCEEDINGS

To the extent possible, courts shall expedite custody proceedings in which guardians ad litem
have been appointed, using available technological and electronic means to speed the process
and to minimize costs.

SECTION 11. GUARDIAN AD LITEM FEES AND EXPENSES

(a) The appointment order shall specify the hourly rate to be paid the guardian ad litem, the
maximum fee that may be incurred without further authorization of the court, the allocation of
the fee among the parties, and when payment is due. In setting the hourly rate, the maximum
foe. and the allocation, the court shall consider the financial hardship to the parties of imposing
further costs in the proceedings. Consideration of this factor is particularly appropriate where
the parties to the custody proceeding are the child’s parents who are already represented by
counsel,

(b) The guardian ad litem shall be compensated for fees and expenses in an amount the court
determines is reasonable. In determining whether the guardian ad litem’s fees and expenses are
reasonable, the court shall consider the following factors:

(1) the time expended by the guardian;

(2) the contentiousness of the litigation;



(3) the complexity of the issues before the court;

{4) the expenses reasonably incurred by the guardian;

(5) the financial ability of each party to pay lees and costs;

(6) the fee customarily charged in the locality for similar services; and
(7) any other factors the court considers necessary.

(c) Concerning the allocation of the fee among the parties, the court may do one or more of the
following:

(1) equitably allocate fees and expenses among the parties;

(2) order a deposit to be made into an account designated by the court for the use
and benefit of the guardian ad litem;

(3) before the final hearing, order an amount in addition to the amount ordered
deposited under paragraph (2) to be paid into the account.

(d) The guardian ad litem must seek court approval before incurring extraordinary expenses,
such as expert witness fees. Any order authorizing the guardian ad litem to hire expert witnesses
must specify the hourly rate to be paid the expert wimess, the maximum fee that may be incurred
without further authorization from the court, how the fee will be allocated between the parties,
and when payment is due.

(¢) To receive payment under this section, the guardian ad litem must complete and file with the
court a written claim for payment, whether interim or final, justifying the fees and expenses
charged and supported by an affidavit in accordance with Tennessee Rule of Civil Procedure 5.
(f) Any objection to the guardian ad litem's fee claim shall be filed within thirty days after the
claim is filed.

(g) If no objection is timely filed, the court shall file a written order approving the claim, or
portion thereof, determined Lo be reasonable and related to the duties of the guardian ad litem.

(h) If an objection is timely filed, the court shall conduct a hearing and thereafter file a written
order denying the claim, or approving the claim, or portion thereof, determined to be reasonable
and related to the duties of the guardian ad litem.

(1) If the initial allocation of guardian ad litem fees and/or expenses among the parties has
become inequitable as a result of the income and financial resources available to the parties at
the conclusion of the custody proceeding, the conduct of the parties during the custody
proceeding, or any other similar reason, the court may reallocate the fees and expenses. Any
reallocation shall be included in the court's final order in the custody proceeding and shall be
supported by findings of fact.



(j) The Court shall have the discretion to tax the guardian ad litem’s fees as court costs, if it is
deemed appropniate.

SECTION 12. EFFECTIVE DATE

This rule shall be effective isadopted-asaprovistomatrute foroneyearftgoverns
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Certified as Child Welfare Law Specialist
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Mike Catalano

Appellate Court Clerk
Supreme Court Building
401 7th Avenue North
INashville, TN 37219-1407

I am writing to comment on the currently existing Supreme Court Rule 40A as a practitioner in
juvenile law who primarily, almost exclusively, practices as a Guardian ad litem (GAL) for
children in the Middle Tennessee area. 1 am specifically writing to respectfully request
modifications to the current rule in order to protect children. I have purposefully waited the full
year to respond in order that I may be able to convey a more detailed explanation of my
experiences under this new provisional rule.

While | understand the rule may have been implemented in order to better the practice of GALs
in domestic practice by more clearly defining the role of the GAL and by limiting the types of
cases in which a GAL is appointed, it has woefully failed to allow GALs to fully and zealously
represent the children we are entrusted to protect. The current status of the rule restricts the
ability of the GAL to do the job for which this position was created. The intent of the
implementation of Rule 40A may have been honorable, but it is clear that portions of the rule are
not practical or effective in protecting children.

On a positive note, there are portions of the rule which 1 would assert have been effective and
had a positive effect upon the practice. Specifically, the role of a GAL as defined in section 3,
appears to have limited the types of cases requiring the services of a GAL which is important due
to the limited number of attorneys who accept such appointments, The requirements of the
appointment order as defined in section 4 has been helpful to my practice in clearly defining the
expectations the court and litigants will have of my role as GAL. Further, | have been pleased to
assist the court in drafting the standard appointment order utilized in our district,

Further, the limitations of fees paid to a GAL as stated in section 11 are understandable. While it
appears this section may have motivated the passage of this entire rule, it should be remembered
that one outrageous case is not the standard of a majority of the cases involving GALs. Those of
us that practice in this area regularly are accustomed to such monetary limitations, as we are
more often compensated primarily by the State of Tennessee at a reduced capped rate. Further,
those of us that voluntarily accept these appointments do not intend to become independently
wealthy in this line of work and do this work for the best interests of children.

To address the concerns and problematic issues in the rule, I would begin by referring to Section
6(a) which requires the GAL to present evidence in accordance with the Tennessee Rules of
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Evidence (TRE). While this is obviously a necessity and best practice, it is contradicted by
section 9(a)(4) and 9(f) which prohibits the GAL from taking any action that may be taken by an
altorney representing a party including examination of witnesses and by allowing a party (o call
the GAL as a witness. The GAL is not allowed to present a case on behalf of the child by
rend&}'ing necessary objections in trial, presenting exhibits, and calling witnesses for
examination,

I have specifically encountered this issue when appointed as a GAL in a post-divorce
modification matter for an eight year old child in which the two divorced parents have
continually placed the child in the middle of a custodial battle by interrogating the child in their
efforts to further their own causes in court. Prior to the implementation of Rule 40A, | had filed
motions for restraining orders and/or contempt petitions against the parents to restrict their
inappropriate behaviors to protect the child. However. with the passage of Rule 40A, which
transformed my role from a legal advocate (o a witness for the child, 1 was prohibited from filing
motions or litigating these issues to protect the child I represent. Instead, I wrote a strongly
worded letter to the respective attorneys, but I ask how effective is this? My pleas to the parties
to act reasonable and appropriate when they are already acting unreasonable are in vain. This
type of behavior in parents is often the reason for domestic disputes and the reason for the
appointment of GALs, so it is often wasteful to attempt to resolve the matter without court
intervention. I need the ability to act as an attorney and file the necessary pleadings before the
Court with notice to all parties and request injunctive relief on behalf of the child I am appointed
to protect. [ assert that I am being prevented from effectively advocating and protecting the child
[ was appointed to represent because of the current restrictions under rule 40A.

If the intent of the current rule for the GAL is to act as a non-lawyer/witness for the child, then
the rule should be modified to apply to only the CASA (Court Appointed Special Advocate)
volunteers. In an effort to protect children and support the non-profit organization, the parties
could be mandated to submit funds to the agency as a charitable donation and the Court could
appoint a CASA to the child in the case.

As a result of the current status of Rule 40A, I am requesting local judges to remove my name
from the list of attorneys accepting appointments as GAL in domestic cases. 1 would prefer to be
the legal advocate for children in cases in which I can utilize my law license in advocating for
the child’s best interest and receive less compensation from the state than to continue being
restricted from fully protecting the children as necessary in each case.

I respectfully request modifications to Supreme Court Rule 40A which will coincide with the
role the GAL performs in dependency/neglect and termination of parental rights matters. This
standard is much more appropriate for the protection and advocacy of children. Thank you for

your time and consideration.
Best regards,

o i

Jennifer L, Evans



STEWART M. CRANE

ATTORNEY AT LAW
Mailing Address: Telephone (865) 986-1668 Knoxville Office:
5§77 PICKLE ROAD Facsimile (865) 986-4228 9111 CROSS PARK DRIVE, SUITE D-200
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RECEIVED
August 4, 2010 '
010
Michael Catalano AUG 09
Appellate Court Clerk Cler< of ine Cour!s
Supreme Court Building %Am '

401 7th Avenue North
Nashville, TN 37219-1407

Re: provisional Rule 40A, Rules of the Supreme Court of Tennessee
Dear Mr. Catalano:

Inoticed an apparent conflict in the provisions of Rule 13, §1(d)(2)(D) and §3 of provisional
Rule 40A of the Rules of the Supreme Court of Tennessee. Rule 13, §1(d)(2)(D) requires the
appointment of a guardian ad litem for the Child(ren) in all contested termination of parental rights
cases. §2 of provisional Rule 40A makes Rule 40A applicable to all “custody proceedings,” which
are defined in §1(a) of Rule 40A. §1(a) does not specifically include proceedings for termination
of parental rights in the definition of “custody proceedings.” §3 of Rule 40A makes appointments
of guardians ad litem discretionary in custody proceedings. Depending upon the intention of the
Tennessee Supreme Court to make appointments of guardians ad /item mandatory or discretionary
in contested proceedings for termination of parental rights, I suggest that the final version of Rule
40A should eliminate this apparent conflict as follows:

1) the definition of custody proceedings in §1(a) of Rule 40A should be amended to
specifically include or exclude proceedings for termination of parental rights,

2)§3 of Rule 40A should be amended to state that appointments of guardians ad litem
are mandatory in contested proceedings for termination of parental rights, if the Tennessee Supreme
Court intends that they should continue to be mandatory, as they are currently under §1(d)(2)(D) of
Rule 13.

If the Tennessee Supreme Court intends to make appointments of guardians ad litem discretionary
in contested proceedings for termination of parental rights, then §1(d)(2)(D) of Rule 13 should be
deleted to ehmmate the conﬂlct with current §3 of Rule 40A. :

B.P.R. No 011257



IN THE SUPREME COURT OF TENNESSEE AUG 1 1 Uy

AT NASHVILLE
IN RE: PETITION TO AMEND ) NO. M2010-00913-SC-RL1-RL
RULE 21, SECTION 4.07, )
RULES OF THE TENNESSEE )
SUPREME COURT )
(Mentoring Experience) )

COMMENTS OF THE TENNESSEE ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS

The Tennessee Association of Criminal Defense Lawyers (TACDL) by and through its
President, Jerry P. Black, Jr., files this comment in support of the adoption of an amendment to
Tennessee Supreme Court Rule 21, Section 4.07 by adding a new section on mentoring
experience.

TACDL supports the concept of mentoring as a means of increasing professionalism and
of ensuring competence among counsel representing the citizen accused. Attorneys performing
criminal defense work often practice in small office settings, many in solo offices. Thus, they do
not have the opportunity to seek advice from an attorney “down the hall.” A formal mentoring
program in which the mentor and mentee can obtain CLE credit enhances the likelihood that
meaningful, personal training will occur. Attorneys in small practice settings will benefit from a
mentor-mentee program that rewards both the mentor and mentee with CLE credit.

The proposed requirements for an approved mentoring plan make it more likely that
meaningful assistance will occur. The core topics are exactly the areas in which less experienced
lawyers need help. These topics are also those that are especially well suited for one-on-one

discussions.
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The proposed regulations recognize that one who is a successful lawyer is not necessarily
equipped to be a successful mentor-teacher. The required formal training for mentors increases
the likelihood that the mentoring experience will be of practical benefit to the mentee and
rewarding for the mentor, as well. The fact that a mentor will undergo formalized training is
evidence of his or her commitment to the mentoring process.

TACDL believes that attorneys should be eligible to participate in a mentoring program
at any time during the first five years of practice in Tennessee and that participation should not
be limited to attorneys entering the practice of law within five years of graduating from law
school. Attorneys, particularly in light of the recent economic situation, may make different
career choices more than five years after law school. TACDL sees attorneys entering criminal
defense practice and accepting court appointments who did not previously engage in defense
work. These may be exactly the attorneys who could benefit from a mentor-mentee relationship.
Thus, TACDL would urge amending the regulations in order to provide for increased mentoring
* opportunities.

The proposed mentoring program is an important step in addressing the needs of novice
attorneys. TACDL urges the Court to approve the proposed rule.

Respectfully submitted,

Criminal Defense Attorneys

University of Tennessee College of Law
1505 W. Cumberland Avenue
Knoxville, TN 37996-1810
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WALTER C. KURTZ FAX (615) 880-3359
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August 30, 2010

Mike Catalano, Appellate Court Clerk
100 Supreme Court Building

401 7" Avenue North

Nashville, Tennessee 37219-1407

Re: Comment
Supreme Court Rule 40A

Dear Mr. Catalano,

- The Sypreme Court has invited comments regardmg grovmonal Rule 40A (Guardlans Ad

My comment specifically addresses Section 9 of SCR 40A. In the last two years I have
had considerable experience with domestic relations cases and the use of a Guardian Ad Litem \
(GAL). The limits placed on the GAL by Section 9 makes the GAL’s position confusing and of
limited use to the court. '

The GAL should be able to act as a lawyer. 1do recognize that there are occasions when
juvenile judges use GALs who are not attorneys. My comment-does not address that situation,
but only addresses the use of a lawyer as GAL. I do agree that the GAL should not be allowed to
take formal discovery; however, he/she should be able to subpoena witnesses, present witnesses,
examine witnesses, and advocate directly to the court for the best interests of the child. The
GAL, usually being a lawyer, should be able to act as a lawyer, not as a witness. While the Rule
says on several occasions that the GAL is to “represent” the best interests of the child, it deprives
the GAL of the necessary tools to ¢ represent” those interests.

Often the chlld’s best interests are only secondanIy consxdered by the lawyers advocating
for the parents. All observers of custody battles are aware of the use of children as pawns in the
battle between the-parents. The present SCR 40A;continygs to rely on-those . - - v



lawyers to present the GAL views to the court. (See SCR 40A § 9(d)(f)(h)). The GAL’s role
should not be that of a witness but that of a lawyer charged with bringing non-redundant
admissible proof before the court related to the best interests of the child and also advocating the
best interests position in both opening and closing arguments. In an overaction to past abuses, the
present rule takes the child’s advocate and “neuters” him/her.

I do agree that a GAL should only be appointed when necessary and that the GAL should
never become a mediator, ombudsman, special master or mini-judge. To the extent that portions
of the proposed rule precludes the above abuses, those portions should be retained.

Sometimes with older children who may have a preference, the Court might appoint an
Attorney Ad Litem (AAL), but an AAL is not appropriate for young children. Only a GAL can
help the Court when a young child is involved and the parents cannot be counted on to represent
the best interests of the child.

The present rule has successfully addressed most areas of past abuse and distortion in the
use of the GAL but in doing so has made the role of the GAL sufficiently cumbersome as to limit
its usefulness. I believe strongly that the GAL should be a lawyer acting on behalf of the best
interests of the child, not just an investigator and/or witness.

Thank you for considering my input.

erlC.K
Senior Judge
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Mr. Michael W. Catalano R E C E [ v E D

Supreme Court Clerk N

Supreme Court Building 0v'22 200

401 7™ Avenue North Rec(,:d’%fk of the Courts

Nashville, Tennessee 37219-1407 :

Re: Modification of Tennessee Supreme Court Rule 40A
Dear Mr. Catalano:

We are writing, as experienced Family Law Practitioners, to provide our comments
concerning what we believe are essential changes to be made to the existing Rule 40A. We
were solicited to form a working group within the Tennessee Bar Association to evaluate
the current provisional Rule 40A, determine its effectiveness or otherwise, and make
specific proposals for its modification as necessary. Due to the pressure of time, we were
not able to produce a formal report for consideration by the TBA and its Board of
Governors. It must be stressed that this is not a TBA position statement.

Nevertheless the four members of our working group constitute attorneys from
across the state who practice in circuit, chancery, general sessions and juvenile courts, who
come from all three Grand Divisions of the State, and who have represented mothers,
fathers and children (primarily as Guardians-ad-Litems). We comprise a former, current
and future Chair of the TBA’s Family Law Section, the current and a former chair of the
TBA’s Family Law Code Committee, a former Chair of the Davidson County Bar
Association’s Domestic Relations Committee, and a former Chair of the Family Law Section
for The House of Delegates for the Memphis Bar Association.

We believe that we, as a group and individually, have the experience and expertise
to comment knowledgeably on the existing Rule 40A and to make specific proposals for
its improvement.

Without going into detail, it is our unanimous conclusion that the existing
provisional Rule 40A is not effective. It confuses the role of the Guardian-ad-Litem and



gives specific guidance to neither judges, the parties and their counsel, nor the individual
appointed to the role. The result is that, in our experience, the number of appointments are
substantially down from past years, including cases where a Guardian-ad-Litem would
very much have been in the best interest of the child or children. We acknowledge that one
impetus for the establishment of Rule 40A was a perceived abuse by the appointment of
too many Guardians-ad-Litem at too great a cost to the parties or the State. The problem,
however, bluntly put, is that the existing provisional Rule 40A “threw the baby out with
the bath water.”

We have not addressed the issue by taking the existing provisional Rule 40A by
attempting to tweak it. We frankly believe that, because it does not have a clear conception
of what the Guardian-ad-Litem role should be, the existing provisional Rule 40A is
fundamentally flawed. Instead, we propose that a new provisional Rule 40A be
promulgated and introduced beginning January 1, 2011 and that comments be re-solicited
in the fall of next year.

- Two proposed alternatives for a new provisional Rule 40A are attached, as well as
a proposed standard Order Appointing Guardian-ad-Litem for each alternative. We have
proposed two alternatives, which are mutually exclusive, in order to reflect different
concepts of what role a Guardian-ad-Litem should play.

Alternative one conceives the Guardian-ad-Litem as a court-appointed
expert/investigator specifically charged with providing the court with the facts that are
necessary for the judge to determine the best interest of the child or children, by way of the
Guardina-ad-Litem’s report and testimony. Itis predicated on the fact that a Guardian-ad-
Litem should be appointed only when the parents (or other parties) cannot themselves put
forward the facts necessary for the court to make a best-interest determination. If the
parents, because of high conflict, inability to work with counsel or other factors, cannot
ensure that all such facts are brought to the court, the children by definition will not be
well-served. In the typical case, where there are two mostly reasonable parties represented
by competent counsel, our adversarial legal system will function well without a Guardian-
ad-Litem. In this view, the Guardian-ad-Litem will have the authority and responsibility
to gather the facts, present them to the court, and be subject to direct and cross-
examination. The Guardian-ad-Litem is essentially a neutral, although clearly the facts that
are uncovered will often lead the court to draw a particular conclusion. The individual’s
responsibility is to the court and to the objective truth. Different from the current Rule 40A
is that this Alternative One provides the Guardian-ad-Litem with the necessary authority
to be effective in his/her role, by way of suspending the hearsay objection and still be
subject to cross examination (which may include impeachment, etc.). This role as “helper
to the court” would be our preference, all other things being equal.



Alternative two conceives the Guardian-ad-Litem as an advocate for what the
Guardian-ad-Litem concludes, after investigation, to be the best interest of the child. In this
view, the Guardian-ad-Litem will function as an attorney, ensuring that the court is
presented with facts that support his or her conclusion regarding the best interest of the
child or children. The Guardian-ad-Litem will draft pleadings and responses, participate
in discovery and pre-trial preparation, and make opening statements, call and examine
witnesses, and make closing arguments at trial. This is perhaps a more familiar role for an
attorney. It is proposed because we believe that the Supreme Court may already consider
this a more acceptable role. It has both advantages and disadvantages: it is more in
keeping with the traditional adversarial nature of legal proceedings and it more openly
guides the court; on the other hand, it may place the Guardian-ad-Litem in opposition to
one or both parties, and it was the allegation of friction between the Guardian-ad-Litem
and one or both parties that put pressure on for the establishment of Rule 40A in the first
place. Further, under Alternative Two, Guardian-ad-Litem does not “stand in the shoes of
the child,” so to “minimize the harms of litigation on the child” (whereas under Alternative
One, the Guardian-ad-Litem is able to testify on behalf of the child).

In neither approach does the Guardian-ad-Litem “represent the best interest of the
child”. We found this description to be vague. It gives rise to confusion and ethical
problems for the person appointed to the role: as attorneys, we are comfortable with the
concept of representing a person or specific entity, and of preserving confidences of that
client. We see ethical problems when a lawyer is charged with representing a concept such
as best interest, rather than a particular client. Put another way, if an attorney Guardian-ad-
Litem represents the “best interest of the child” - who is the client? Clearly, however, there
is a need for advocacy for the best interest of the child.

Nor do we envisage the appointment of an Attorney-ad-Litem. For one thing, the
concept of Attorney-ad-Litem is open to confusion. Some courts properly view it as a
separate lawyer representing the child’s “preferences” when those preferences differ from
what the Guardian-ad-Litem concludes as the child’s “best interest”. Other courts view it
as an attorney to represent the Guardian-ad-Litem when the Guardian-ad-Litem is attacked
in court. We want to eliminate this confusion. We want to avoid the layering of
appointments, with its dramatic cost implications for the parties and potentially the State.
Finally, we want to avoid the unacceptable situation whereby a child - who is not a party
to the action - is elevated over the parties themselves by having a perceived right to two
lawyers. Itis unacceptable that either party has no right to appointed counsel and the child
has one or two.

Clearly, Rule 40A and the issues underpinning it are complex. We would be pleased
to provide whatever further information we might, either in writing or in person. We look
forward to assisting the Court further as it might wish.



Respectfully submitted,

0/074-/ L
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Jeffrey L. Levy
Shari Myers




PROPOSED MODIFICATIONS TO SUPREME COURT RULE 40A
ALTERNATIVE ONE

Language that is not italicized is from the current Rule 40A.
Language from the current Rule 404 that is omitted reflects recommendations for striking such language.
Language that is italicized highlights recommended new language.

SECTION 1. DEFINITIONS

(a) "Custody proceeding" means a court proceeding, other than an abuse or neglect
proceeding, in which matters involving parenting time with a child(ren) are at issue.

(b) "Abuse or neglect proceeding" means a court proceeding for protection of a child(ren)
from abuse or neglect or a court proceeding in which termination of parental rights is at
issue.

(c) "Guardian ad Litem" means an attorney who is designated by the court as an expert
witness/investigator, appointed by the court to provide the court with the facts that are
necessary for the court to determine the best interests of a child or children in a custody
proceeding. A Guardian ad Litem may testify in any proceeding in which he/she serves as
a Guardian ad Litem and shall participate in any alternative dispute resolution process.
A Guardian ad Litem is not a Special Master and should not express recommendations.
However, a Guardian ad Litem may submit a Report to the Attorneys for the parties and
the Court.

SECTION 2. APPLICABILITY

This Rule applies to all appointments of a Guardian ad Litem in custody proceedings in
Tennessee, regardless of the court in which the proceedings are filed, which appointments take
Place after the effective date of this Rule. Guardians ad Litem appointed prior to the effective
date of this Rule shall continue to serve under the existing terms of their appointment.

SECTION 3. GUARDIAN AD LITEM APPOINTMENTS

(a) Consistent with Tennessee Code Annotated section 36-4-132, in a custody proceeding the
court may appoint a Guardian ad Litem when the court finds that the child(ren)’s best
interests are not adequately protected by the parties and that additional investigation and
disclosure of additional information are necessary of the child(ren)'s best interests. Such an
appointment may be made at any stage of the proceeding.

(b) Courts should not routinely appoint Guardians ad Litem in custody proceedings. Rather,
the court’s discretion to appoint Guardians ad Litem shall be exercised sparingly.

(¢) In determining whether appointing a Guardian ad Litem is necessary, the court should
consider:



(1) the nature and adequacy of the evidence the parties likely will present;
(2) the court’s need for additional information;

(4) the financial burden on the parties of appointing a Guardian ad Litem and the ability
of the parties to pay reasonable fees to the Guardian ad Litem; and

(5) any factors indicating a particularized need for the appointment of a Guardian ad
Litem, including:

(i) the circumstances and needs of the child(ren), including the child(ren)’s age
and developmental level;

(ii) any inappropriate adult influence on or manipulation of the child(ren);

(iii) the likelihood that the child(ren) will be called as a witness or be questioned
by the court in chambers and the need to minimize harm to the child(ren) from the
processes of litigation;

(iv) any higher than normal level of acrimony indicating the parties’ lack of
objectivity concerning the needs and best interests of the child(ren);

(v) any interference or threatened interference, or disruption or threatened
disruption of parenting time, including abduction or risk of abduction of the
child(ren);

(vi) any conduct by a party or an individual with whom a party associates which
raises serious concerns for the safety of the child(ren) during periods of custody,
visitation, or parenting time with that party;

(vii) any special physical, educational, or mental-health needs of the child(ren)
that require investigation or advocacy; and/or

(viii) any other factors necessary to address the best interests of the child(ren).

(d) If the court concludes that appointing a Guardian ad Litem is necessary, the court shall
appoint a lawyer who has demonstrated having specialized knowledge, skill, experience,
training, and education that enables the Guardian ad Litem to effectively assist the trier of
Jfact to understand additional evidence or to otherwise better determine the best interests of
the child(ren).

SECTION 4. APPOINTMENT ORDER
(a) Appointment of a Guardian ad Litem shall be by written order of the court.
(b) In plain language understandable to non-lawyers, the order shall set forth:

(1) the reasons for the appointment, focusing upon the factors listed in Section 3(c) of this
Rule;

(2) the specific duties to be performed by the Guardian ad Litem in the case;



(3) the duration of the appointment; and
(4) the terms of compensation consistent with Section /7 of this Rule.

(c) The court shall provide in the appointment order as much detail and clarity as possible
concerning the Guardian ad Litem's duties and authority. Providing such specificity will
assist the parties in understanding the Guardian ad Litem's role, and will enable the court to
exercise effective oversight of the Guardian ad Litem's actions.

(d) A Guardian ad Litem shall immediately disclose in writing to the Court and Counsel for
the parties any conflict which might cause the Guardian a Litem to become unable to
perform his/her duties as set forth herein. This disclosure must be made no later than fifteen
(15) days after appointment.

(e) There is no right to a peremptory change of a Guardian ad Litem. Allegations that a
Guardian ad Litem appointment is unnecessary, that a particular appointee is unqualified or
otherwise unsuitable, or that an appointee is no longer able to perform his/her duties as set
Jorth herein should be raised without delay, within 15 days of the conflict having been
identified, and should be addressed by the trial court through motion practice. The Guardian
ad Litem shall be provided notice of any pleadings filed with such objection(s) and any
settings of related hearing(s). The Guardian ad Litem shall be permitted to fully participate
at such hearing(s), to respond to such objection(s) (by presenting arguments, etc.).

Any appeal from a trial court's decision on such a motion shall be prosecuted pursuant to
Tennessee Rules of Appellate Procedure 9 and 10.

SECTION 5. DURATION OF APPOINTMENT

Appointment of a Guardian ad Litem continues in effect only for the duration provided in the
appointment order or any subsequent order. If no order specifies the duration of the appointment,
the appointment shall terminate automatically when the trial court order or judgment disposing
of the custody proceeding becomes final. Notwithstanding, the Guardian ad Litem may file
Claims and related documents/pleadings or Responses regarding his/her fees or appointment
afier the termination of such appointment.

SECTION 6. ROLE OF THE GUARDIAN AD LITEM

(a) The role of the Guardian ad Litem is to provide the court with the facts that are necessary

Jor the court to determine the best interests of a child or children in a custody proceeding, by

gathering facts and presenting facts for the court's consideration. 4 Guardian ad Litem may
testify as an expert witness/investigator in any proceeding in which he/she serves as a
Guardian ad Litem and shall participate in any alternative dispute resolution process.



(b) The Guardian ad Litem shall not function as a special master for the court or perform any
other judicial responsibilities. However, a Guardian ad Litem may submit a Report to the
Attorneys for the parties and the Court.

(c) The Guardian ad Litem shall share findings from his/her investigation with Counsel for the
parties so to aid in potential settlements of child-related issues.

SECTION 7. ACCESS TO CHILD@REN) AND INFORMATION RELATING TO
CHILD(REN)

(a) Subject to subsections (b) and (c), when the court appoints a Guardian ad Litem in a
custody proceeding, the court shall issue an order, with notice to all parties, authorizing the
Guardian ad Litem to have access to:

(1) the child(ren) with and without the parties’ presence; and

(2) confidential information regarding the child(ren), including the child(ren)’s
educational, medical, and mental health records, any agency or court files involving
allegations of abuse or neglect of the child(ren), any delinquency records involving the
child(ren), and other information relevant to the issues in the proceeding.

(b) A child(ren)’s record that is privileged or confidential under law other than this Rule may
be released to a Guardian ad Litem only in accordance with that law, including any
requirements in that law for notice and opportunity to object to release of records.

(¢) An order issued pursuant to subsection (a) must require that a Guardian ad Litem maintain
the confidentiality of information released, (except as necessary for the resolution of the
issues in the proceeding or as ordered by the Court). The court may impose any other
condition or limitation on an order of access which is required by law, rules of professional
conduct, the child(ren)'s needs, or the circumstances of the proceeding.

SECTION 8. DUTIES OF THE GUARDIAN AD LITEM

(@) The Guardian ad Litem shall: provide the court with the facts that are necessary for
the court to determine the best interests of a child or children in a custody proceeding. A4
Guardian ad Litem may testify in any proceeding in which he/she serves as a Guardian ad
Litem and shall participate in any alternative dispute resolution process. A Guardian ad
Litem is not a Special Master and should not express recommendations. However, a
Guardian ad Litem may submit a Report to the Attorneys for the parties and the Court. The
Guardian ad Litem’s client is not the child(ren) or the Court. Rather the Guardian ad
" Litem’s duty is to provide the court with the facts that are necessary Jor the court to
determine the best interests of a child or children in a custody proceeding as an expert
witness/investigator who testifies to his/her investigation relating to issues which affect the
best interest of the child(ren).



(b) A Guardian ad Litem shall:

(1) conduct an investigation to the extent that the Guardian ad Litem considers necessary
to determine the best interests of the child(ren) within the context of the case and the
applicable law.

(2) obtain and review copies of the child(ren)’s relevant medical, psychological, and
school records as provided by Section 7.

(3) within a reasonable time after the appointment, interview:

(i) each child in a developmentally appropriate manner, if possible;

(ii) each relevant person who has significant knowledge of the child(ren)’s history
and condition; and

(iii) the parties to the suit;

(4) If the child(ren) is twelve (12) years of age or older, seek to elicit in a
developmentally appropriate manner the reasonable preference of the child(ren);

(5) If the child related matters which brought about the Guardian ad Litem’s
appointment are not settled prior to trial, then the Guardian ad Litem shall testify. If
neither party chooses to call the Guardian ad Litem as a witness, then the Court, sua
sponte, may call the Guardian ad Litem as a witness. If the Guardian ad Litem testifies,
then the Guardian ad Litem shall also testify as to the child(ren) s preference (if same is
expressed to the Guardian ad Litem or otherwise made known to the Guardian ad Litem).
If the child(ren)'s preference is not disputed, then same may be specifically set forth in a
pleading of the child(ren)’s preference, which may be filed by either Counsel for the
parties.

(6) participate in settlement of the issues related to the child(ren) and the use of
alternative forms of dispute resolution; and

(7) perform any specific task directed by the court.

SECTION 9. PARTICIPATION /AUTHORITY FOR THE GUARDIAN AD LITEM

A Guardian ad Litem appointed in a custody proceeding is entitled to:
(1) receive a copy of each pleading or other record filed with the court in the proceeding.
(2) Unless all parties consent, a Guardian ad Litem shall not engage in ex-parte
communications with the court concerning the custody proceeding except for scheduling

and other administrative purposes when circumstances require and as otherwise may be
authorized by law other than this Rule.



(3) A Guardian ad Litem may directly communicate with a party who is represented by
an attorney. The parties and counsel for the parties shall cooperate with the Guardian ad

Litem’s investigation and reasonable requests.

(4) A Guardian ad Litem may request for Counsel for a party to petition the Court

to order testing (forensic psychological, alcohol/drug, etc.) of one or both parties. Such
reasonable requests from the Guardian ad Litem shall not be sufficient evidence for the
disqualification of the Guardian ad Litem, as such reasonable requests shall not be
deemed reflection of an unjust bias of the Guardian ad Litem.

(5) In the event a Guardian ad Litem prepares a written Report, copies of the Report

shall be provided to the attorneys for the parties and the court by a deadline that shall be
established by the court. The Guardian ad Litem's written Report shall not be filed in the
Jjacket for the custody proceeding and shall not be deemed as evidence.

The Guardian ad Litem's Report, if any, shall include:

(a) a description of the Guardian ad Litem's investigation, including who was
interviewed and what records and documents were reviewed;

(b) an analysis of the facts utilizing the applicable statutory factors;

(c) the child(ren)'s preferences if any are expressed, and

(d) any other information the Guardian ad Litem believes to be appropriate for the
Court to consider when determining the best interest of the child(ren).

(6) The Guardian ad Litem shall receive from Counsel for the parties/the parties notice of
(and the authority to attend) each hearing in the proceeding, including alternative dispute
resolution proceedings (pursuant to Supreme Court Rule 703, the GAL shall not be
subject to Supreme Court Rule 615,).

(7) The Guardian ad Litem may testify as an expert witness/investigator in any legal
proceeding. Any party or the Court may call the Guardian ad Litem to testify. For
purposes of discovery answers, the parties are not required to list the Guardian ad Litem
as an expert witness that they intend to call. The admissibility of the Guardian ad Litem's
testimony is subject to the Tennessee Rules of Evidence, except that there shall be a
suspension of the objection to hearsay and hearsay within hearsay testimony. The
Guardian ad Litem may be subject to cross-examination. If a transcript including the
Guardian ad Litem'’s testimony is to be filed, it shall only be filed if it is also sealed by the
Court’s Clerk. If the child related matters which brought about the Guardian ad Litem’s
appointment are not settled prior to trial, then the Guardian ad Litem shall testify. If
neither party chooses to call the Guardian ad Litem as a witness, then the Court, sua
sponte, may call the Guardian ad Litem as a witness.

(8) If there is a request for the Guardian ad Litem to be deposed, then the Guardian ad
Litem shall have the authority to file and argue, in advance of such deposition, a
pleading with the Court requesting an additional deposit be made for the Guardian ad
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Litem’s anticipated fees and expenses relating to such deposition. If granted by the
Court, then same shall be set forth in a separate written order and such deposit shall be
remitted prior to the Guardian ad Litem having to appear for such deposition. If any such
transcript is to be filed, it shall only be filed if it is also sealed by the Court’s Clerk. If
there are allegations of inappropriate behavior during such deposition, then the
Guardian ad Litem shall have the authority to call a suspension to the deposition for
Sfurther direction from the court.

(9) perform any other specific task directed by the Court.

SECTION 10. EXPEDITING CUSTODY PROCEEDINGS

To the extent possible, courts shall expedite custody proceedings in which Guardians ad Litem
have been appointed, using available technological and electronic means to speed the process
and to minimize costs.

SECTION 11. GUARDIAN AD LITEM FEES AND EXPENSES

(a) The appointment order shall specify the hourly rate to be paid the Guardian ad Litem, the
initial deposit that may be required without further authorization of the court, the provisional
allocation of the fee among the parties, and when payments are due. In setting the hourly
rate, the initial deposit, and the provisional allocation, the court shall consider the financial
hardship to the parties of imposing further costs in the proceedings, and the parties’
respective abilities to pay for such fees, including other resources of financial assistance to
the parties. Consideration of this factor is particularly appropriate where the parties to the
custody proceeding are the child(ren)'s parents who are already represented by counsel.

(b) If there is a request for the Guardian ad Litem to be deposed, then the Guardian ad
Litem shall have the authority to file and argue, in advance of such deposition, a pleading
with the Court requesting an additional deposit be made for the Guardian ad Litem’s
anticipated fees and expenses relating to such deposition. If granted by the Court, then same
shall be set forth in a separate written order and such deposit shall be remitted prior to the
Guardian ad Litem having to appear for such deposition.

(c) The Guardian ad Litem shall be compensated for fees and expenses in an amount the
court determines is reasonable. In determining whether the Guardian ad Litem's fees and
expenses are reasonable, the court shall consider the following factors:

(1) the time expended by the guardian;

(2) the contentiousness of the litigation;

(3) the complexity of the issues before the court;



(4) the expenses reasonably incurred by the guardian;

(5) the financial ability of each party to pay fees and costs;

(6) the fee customarily charged in the locality for similar services; and
(7) any other factors the court considers appropriate.

(d) Concerning the allocation of the fee among the parties, the court may do one or more of
the following:

(1) equitably allocate fees and expenses among the parties;

(2) order a deposit to be made into-an account designated by the court for the use and
benefit of the Guardian ad Litem;

(3) before the final hearing, order an amount in addition to the amount ordered deposited
under paragraph (2) to be paid into the account.

(e) To receive payment under this section, the Guardian ad Litem must complete and file with
the court a written claim for payment, whether interim or final, justifying the fees and
expenses charged and supported by an affidavit in accordance with Tennessee Rule of Civil
Procedure 5. The Guardian ad Litem shall serve his/her filed claims, by U.S. Mail or as
otherwise permitted by the Tennessee Rules of Civil Procedure, upon the parties/counsel for
the parties.

(f) Any objection to the Guardian ad Litem's fee claim shall be filed within thirty days after
the claim is filed.

(8) If no objection is timely filed, the court shall file a written order approving the claim, or
portion thereof, determined to be reasonable and related to the duties of the Guardian ad
Litem. If the parties have reviewed the claim and do not wish to file an objection, then in
advance of the thirty day expiration, the Guardian ad Litem may prepare and submit a
Consent Order on the Claim for Payment of Fees, signed by the Guardian ad Litem and
Counsel for the parties ordered to pay for the fees, for the Court's approval of same or
portion thereof.

(h) If an objection is timely filed, the court shall conduct a hearing and thereafter file a
written order denying the claim, or approving the claim, or portion thereof, determined to be
reasonable and related to the duties of the Guardian ad Litem. The Guardian ad Litem shall
be provided notice of any pleadings filed with objection(s) to the Claim and any settings of
such hearing(s). The Guardian ad Litem shall be permitted to Jully participate at such
hearing(s), to defend his/her Claim (by presenting arguments, etc.).



(i) If the initial allocation of Guardian ad Litem fees and/or expenses among the parties has
become inequitable as a result of changes fo the income and financial resources available to
the parties at the conclusion of the custody proceeding, the conduct of the parties during the
custody proceeding, or any other similar reason, the court may reallocate the fees and
expenses. Any reallocation shall be included in the court’s final order in the custody
proceeding and shall be supported by findings of fact.

SECTION 12. APPEALS

The Guardian ad Litem shall not initiate an appeal; however, upon appeal of the matter by one
of the parties, the Guardian ad Litem shall have the right to receive notice of the appeal.

SECTION 13. EFFECTIVE DATE

This Rule is adopted as a provisional Rule effective for from January 1, 2011 through December
31, 2011. This Rule applies to all appointments of a Guardian ad Litem in custody proceedings in
Tennessee, regardless of the court in which the proceedings are filed, which appointments take
place after the effective date of this Rule. At an appropriate time during this period, the Court
will solicit comments regarding the operation, effect, and efficacy of this Rule and, if warranted,
will circulate revisions of the Rule for review and comment and eventual adoption.



IN THE CIRCUIT/CHANCERY COURT OF TENNESSEE FOR THE

JUDICIAL DISTRICT AT , COUNTY
Plaintiff
Vs. No.
Div./Part
Defendant.
ORDER APPOINTING GAL
(FOR ALTERNATIVE ONE)
CAME THE PARTIES, by and through their attorney of record, on , and

upon statements from Counsel, considerations of the Court as outlined herein and the record
as a whole, this Court finds the appointment of a GAL is for the best interest of the minor

children of the parties.

Considerations: From statements of Counsel for the parties and this case’s record as a whole,
the Court has considered the following: (1) the nature and adequacy of the evidence that the
parties are likely to present; (2) the Court’s need for additional information; (3) the financial
circumstances of the parties; (4) that this matter indicates a particularized need for the
appointment of the GAL based on the following alleged factors (underline as applicable): (a)
the circumstances and needs of the children, with consideration of the children’s ages and
developmental levels; (b) inappropriate adult influence on or manipulation of the children; (c)

the likelihood that the children may be called as witnesses or questioned by the Court, and the



need to minimize harm to the children from the process of litigation; (d) the higher than normal
level of acrimony indicating the parties lack of objectivity concerning the needs and best
interest of the children; (e) interference, or threatened interference, disruption or threatened
disruption of parenting time or abduction or risk or abduction of the children; (f) conduct by a
party or other person with whom the party associates which raises serious concerns for the
safety of the children during parenting time; (g) special physical, educational, or mental health
needs of the children that require investigation and additional information to be provided to
the Court; (h) other factors where there would be a benefit of having additional
investigation/evidence presented to the Court for the ultimate determination involving the

children’s best interest.

Appointment: Upon consideration by the Court of the foregoing, statements from Counsel, the
record as a whole, and pursuant to Tennessee Code Annotated section 36-4-132 and Sup. Ct.
Rule 40A, the Court concludes that the appointment of a GAL is necessary. This Court hereby

appoints Attorney to serve as the GAL (herein after referred to as “GAL”), as

expert witness/investigator for issues pertaining to the best interest of the minor children in

this cause, namely: (d.o.b., )Jand d.o.b., ).

The Court hereby qualifies this appointed GAL as an appropriate attorney who has

demonstrated having the appropriate specialized knowledge, skill, experience, training, and

education to perform duties as GAL, expert witness/investigator.

i
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The GAL’s appointment shall terminate gutomatically when the Court’s order or judgment,

disposing of the issues which brought about this appointment, becomes final. Notwithstanding,

the GAL may file pleadings and other documents regarding the GAL’s fees or appointment after
the termination of this appointment. The GAL shall maintain such authority beyond the

appointment termination.

Conflicts:
Counsel for both parties have confirmed to the Court that they are unaware of any conflicts
that exist prohibiting or causing objections to this above designated attorney to serving as the

appointed GAL in this matter.

Within fifteen (15) days from the entry of this order, the GAL shall disclose in writing to the
Court and Counsel for the parties any conflict which might cause the Guardian a Litem to

become unable to perform his/her duties as set forth herein.

There is no right to a peremptory change of the above appointed GAL. Any future allegations of
conflict, arising after the entry of this order, regarding the GAL should be addressed through

motion practice.

4 : Order Appointing GAL




Duties for the GAL:

The GAL shall: provide the Court with the facts that are necessary for the Court to determine
the best interests of the children in this proceeding. The GAL may testify in any proceeding in
this matter and shall participate in any alternative dispute resolution process. The GAL is not a
Special Master and should not express recommendations. However, the GAL may submit a
Report to the Attorneys for the parties and the Court. The GAL’s client is not the child(ren) or
the Court. Rather the GAL’s duty is to provide the Court with the facts that are necessary for
the Court to determine the best interests of the children in this matter as an expert
witness/investigator who testifies to his/her investigation relating to issues which affect the

best interest of the child(ren).

The GAL shall:
(1) conduct an investigation to the extent that the GAL considers necessary to determine the
best interests of the children within the context of the case and the applicable law;
(2) obtain and review copies of the children's relevant medical, psychological, and school
records as provided by Section 7 of the TN Supreme Court Rule 40A;
(3) within a reasonable time after the appointment, interview:
(i) each child in a developmentally appropriate manner, if possible;
(ii) each relevant person who has significant knowledge of the children’s history and
condition; and

(iii) the parties to the suit;
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(4) if the children are twelve (12) years of age or older, seek to elicit in a developmentally
appropriate manner the reasonable preference of the children;

(5) if the child related matters which brought about the GAL's appointment are not settled prior
to trial, then the GAL shall testify. If neither party chooses to call the GAL as 2 witness, then the
Court, sua sponte, may call the GAL as a witness. If the GAL testifies, then the GAL shall aisc
testify as to the children’s preference (if same is expressed to the GAL or otherwise made
known to the GAL). If the children's preference is not disputed, then same may be specificalty
set forth in a pleading of the children’s preference, which may be filed by either Counsel for the
parties;

(6) participate in settlement of the issues related to the childrei and the <z of slternad e
forms of dispute resolution; and

(7) perform any specific task directed by the Court.

AUTHORITY FOR THE GAL:

1. The GAL shall hereby have the authority to perform ali of the duties ant zctions set
forth herein above and within this order or other orders from the Court.

2. The GAL shall hereby have the authority to have access to the ciiidren, confiderntial
information regarding the children, including the children’s educationa!, macical, and mental
health records, and agency or court files involving allegations of abuse and/or neglect of the
children, any delinquency records involving the children, and other relevant information. A

children’s record that is privileged or confidential under law may be released to a GAL in

~5—
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accordance with that law.

The parties in_this_ matter agree by consent to permit the GAL to speak with the children’s

providers and teachers and obtain the children’s records; and, the parties agree by consent to
sign the appropriate HIPAA and education related releases for same upon the request from the

GAL.

The GAL shall hereby have the authority to have access to other information relevant to the
issues in the proceeding, to include but not limited to records pertaining to the parents or other
caregivers. An individual’s record that is privileged or confidential under law may be released
to a GAL in accordance with that law.

3. The GAL shall hereby have the authority to and shall maintain confidentiality of
information obtained by and released to the GAL, except as necessary for the resolution of the
issues in the proceeding, and except as expressly permitted to be disclosed under this or other
provisions of this order, and as it may assist the Court to determine what is in the best interest
of the children. Additionally, communications between the GAL and the children, the parties, or
other involved individuals shall not be audio or video taped without the GAL’s written consent.
If there is a violation of this provision, such tapings or references thereto shall not be permitted
in any litigation.

4, The GAL shall receive, from Counsel to the parties, a copy of each pleading or other
record filed with the court in the proceeding.

5. Unless all parties consent, the GAL shall not engage in ex-parte communications with

the court concerning the custody proceeding except for scheduling and other administrative
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purposes when circumstances require and as otherwise may be authorized by law other than
this Rule.

6. The GAL may directly communicate with a party who is represented by an attorney. The
parties and Counsel for the parties shall cooperate with the GAL’s investigation and reasonable
requests.

7. The GAL may request for Counsel for a party to petition the Court to order testing
(forensic psychological, alcohol/drug, etc.) of one or both parties. Such reasonable requests
from the GAL shall not be sufficient evidence for the disqualification of the GAL, as such
reasonable requests shall not be deemed reflection of an unjust bias of the GAL.

8. In the event the GAL prepares a written Report, copies of the Report shall be provided

to the attorneys for the parties and the Court by no later than ten days prior to the final hearing

on the child related matters in this case. The GAL's written Report shall not be filed in the jacket
for the custody proceeding and shall not be deemed as evidence.

The GAL's Report, if any, shall include:

(a) a description of the GAL's investigation, including who was interviewed and what

records and documents were reviewed;

(b) an analysis of the facts utilizing the applicable statutory factors;

(c) the child(ren)'s preferences if any are expressed; and

(d) any other information the GAL believes to be appropriate for the Court to

consider when determining the best interest of the child(ren).
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9. The GAL shall receive from Counsel for the parties/the parties notice of (and the
authority to attend) each hearing in the proceeding, including alternative dispute resolution
proceedings (pursuant to Supreme Court Rule 703, the GAL shall not be subject to Supreme
Court Rule 615,).

10. The GAL may testify as an expert witness/investigator in any legal proceeding. Any
party or the Court may call the GAL to testify. For purposes of discovery answers, the parties
are not required to list the GAL as an expert witness that they intend to call. The admissibility of
the GAL's testimony is subject to the Tennessee Rules of Evidence, except that there shall be a
suspension of the objection to hearsay and hearsay within hearsay testimony. The GAL may be
subject to cross-examination. If a transcript including the GAL's testimony is to be filed, it shall
only be filed if it is also sealed by the Couﬁ's Clerk. If the child related matters which brought
about the GAL’s appointment are not settled prior to trial, then the GAL shall testify. If neither
party chooses to call the GAL as a witness, then the Court, sua sponte, may call the GAL as a
witness.

11.  Ifthere s a request for the GAL to be deposed, then the GAL shall have the authority to
file and argue, in advance of such deposition, a pleading with the Court requesting an additional
deposit be made for the GAL's anticipated fees and expenses relating to such deposition. If
granted by the Court, then same shall be set forth in a separate written order and such deposit
shall be remitted prior to the GAL having to appear for such deposition. If any such transcript is

to be filed, it shall only be filed if it is also sealed by the Court’s Clerk. If there are allegations of
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inappropriate behavior during such deposition, then the GAL shall have the authority to call a
suspension to the deposition for further direction from the court.

12.  The GALshall perform any other specific task directed by the Court.

Fees and Expenses of the GAL:
The Court has considered that the appointment of the GAL is an additional expense to the
parties in litigation, and still finds this appointment necessary. Consistent with Federal Law, the

GAL's fees and expenses shall be deemed as a Family Support Obligation.

This GAL shall be paid at a rate of $ per hour, plus costs for expenses. The GAL fees
and expenses anticipated in this matter shall be a reasonable amount and related to the duties,

participation, authorities, and role of the GAL.

In anticipation of time, fees and expenses to be incurred, the Court hereby sets forth S

as an initial deposit from which the GAL may draw for fees and expenses. The Court hereby

orders the following provisional allocation between the parties for such initial deposit to be

paid to the GAL: Each party shall pay one half of the initial deposit and shall pay same directly

to the GAL immediately upon the entry of this order.

The GAL shall not be obligated to perform duties until the entire initial deposit has been made.
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For any Court approved additional fees and expenses to be paid to the GAL, in excess of the
initial deposit, the Court further orders the following provisional allocation between the parties:

Any court approved additional fees and expenses of the GAL, in excess of the initial deposit, shall

be paid equally by the parties directly to the GAL by no later than five days after the entry of an

order from the Court approving such fees and expenses.

Reallocation between the parties of the GAL's fees and/or expenses may be ordered by the
Court if deemed so appropriate by the Court, utilizing the standards set forth in Section 11 of
the TN Supreme Court Rule 40A. Any such reallocation shall be set forth in the Court’s final

order in the proceeding and shall be supported by findings of fact.

If there is a request for the GAL to be deposed, then the GAL shall have the authority to file and
argue, in advance of such deposition, a pleading with the Court requesting an additional deposit
be made for the GAL'’s anticipated fees and expenses relating to such deposition. If granted by
the Court, then same shall be set forth in a separate written order and such deposit shall be

remitted prior to the GAL having to appear for such deposition.

The GAL hereby has the authority to and shall complete and file with the Court a written claim
for payment, interim or final, and an affidavit of fees and expenses, supported by attaching
detailed billing. The GAL shall serve such filed claims by U.S. Mail or as otherwise permitted by

the Tennessee Rules of Civil Procedure, upon the parties/Counsel for the parties.

-10-
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Any objection to the claim shall be filed with the Court, by way of motion practice, within thirty
days after the claim is filed. However, if the claim is not going to be objected to by the parties,
then prior to the thirty day expiration the GAL has the authority to submit to the Court for
approval a proposed Consent Order regarding the fees which must also be approved for entry

by Counsel for the parties.

If there is no objection timely filed, then the GAL has the authority to present (without the
requirement for prior circulation) a proposed order to the Court for entry wherein the Court
shall approve the claim or portion thereof, determined to be reasonable and related to the

duties of the GAL.

If an objection is timely filed, the Court shall conduct a hearing, by motion practice, and the GAL
shall have the authority to file a response and respond in Court to such objection. The Court
shall rule on the motion by either approving or denying the claim or approving a portion
thereof using a standard of whether or not the claim is reasonable and related to the duties and
authorities of this GAL. An order shall be entered memorializing such ruling and the parties shall
pay their portion, if any, within five days of the entry of the order. Any reallocation between
the parties of the GAL's fees and/or expenses shall be reserved to be addressed in the final

order of the Court and supported by findings of fact.
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If either party does not comply with the Court’s orders as it relates to payment of the fees
and/or expenses of the GAL, then the GAL shall have the authority to file pleadings with the
Court, present arguments to the Court, and litigate to attempt to bring the party into
compliance or to otherwise collect approved fees and/or expenses. This authority for the GAL
shall extend beyond the termination of the duties of the GAL and/or the entry of the final

orders in this cause.

APPEALS:
The GAL shall not initiate an appeal; however, upon appeal of the Court’s final ruling by one of

the parties, the GAL shall have the right to receive notice of the appeal.

ALL OF WHICH IS HEREBY ORDERED, ADJUDGED AND DECREED.

JUDGE/CHANCELLOR

DATE:

APPROVED FOR ENTRY:

-12-
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PROPOSED MODIFICATIONS TO SUPREME COURT RULE 40A
ALTERNATIVE TWO

Language that is not italicized is from the current Rule 40A.
Language from the current Rule 404 that is omitted reflects recommendations for striking such language.
Language that is italicized highlights recommended new language.

SECTION 1. DEFINITIONS

(a) "Custody proceeding" means a court proceeding, other than an abuse or neglect
proceeding, in which matters involving parenting time with a child(ren) are at issue.

(b) "Abuse or neglect proceeding" means a court proceeding for protection of a child(ren)
from abuse or neglect or a court proceeding in which termination of parental rights is at
issue.

(c) "Guardian ad Litem" means a licensed attorney appointed by the court to legally
advocate for the best interests of a child or children in a custody proceeding. 4 Guardian ad
Litem may not be a witness or testify in any proceeding in which he/she serves as a Guardian
ad Litem, except in those extraordinary circumstances specified by Supreme Court Rule 8,
Sec. EC 5-9, 5-10 and DR 5-101. A Guardian ad Litem is not a Special Master, and should
not submit a Report and Recommendations to the Court. Rather, a Guardian ad Litem shall
Junction with the same expectations, rules and authorities as any other lawyer as if he/she is
advocating for a party to the lawsuit (with the sensitivities, developmental considerations,
and limitations that attach to advocating for the best interest of child(ren) of different ages).

SECTION 2. APPLICABILITY

This Rule applies to all appointments of a Guardian ad Litem in custody proceedings in
Tennessee, regardless of the court in which the proceedings are filed, which appointments take
Place after the effective date of this Rule. Guardians ad Litem appointed prior to the effective
date of this Rule shall continue to serve under the existing terms of their appointment.

SECTION 3. GUARDIAN AD LITEM APPOINTMENTS

(a) Consistent with Tennessee Code Annotated section 36-4-132, in a custody proceeding the
court may appoint a Guardian ad Litem when the court finds that the child(ren)’s best
interests are not adequately protected by the parties and that separate legal advocacy of the
child(ren)'s best interests is necessary. Such an appointment may be made at any stage of the
proceeding.

(b) Courts should not routinely appoint Guardians ad Litem in custody proceedings. Rather,
the court's discretion to appoint Guardians ad Litem shall be exercised sparingly.

(c) In determining whether appointing a Guardian ad Litem is necessary, the court should
consider:
1



(1) the nature and adequacy of the evidence the parties likely will present;
(2) the court's need for additional information;

(4) the financial burden on the parties of appointing a Guardian ad Litem and the ability
of the parties to pay reasonable fees to the Guardian ad Litem; and

(5) any alleged factors indicating a particularized need for the appointment of a Guardian
ad Litem, including:

(i) the circumstances and needs of the child(ren), including the child(ren)'s age
and developmental level;

(ii) any inappropriate adult influence on or manipulation of the child(ren);

(iii) the likelihood that the child(ren) will be called as a witness or be questioned
by the court in chambers and the need to minimize harm to the child(ren) from the
processes of litigation;

(iv) any higher than normal level of acrimony indicating the parties’ lack of
objectivity concerning the needs and best interests of the child(ren);

(v) any interference or threatened interference, or disruption or threatened
disruption of parenting time, including abduction or risk of abduction of the
child(ren);

(vi) any conduct by a party or an individual with whom a party associates which
raises serious concerns for the safety of the child(ren) during periods of custody,
visitation, or parenting time with that party; _

(vii) any special physical, educational, or mental-health needs of the child(ren)
that require /egal advocacy; and/or

(viii) any other factors necessary to address the best interests of the child(ren).

(d) If the court concludes that appointing a Guardian ad Litem is necessary, the court shall
appoint a lawyer who has demonstrated having knowledge, skill, experience, training, and
education that enables the Guardian ad Litem to effectively advocate for the best interests of
the child(ren).

SECTION 4. APPOINTMENT ORDER
(a) Appointment of a Guardian ad Litem shall be by written order of the court.
(b) In plain language understandable to non-lawyers, the order shall set forth:

(1) the reasons for the appointment, focusing upon the factors listed in Section 3(c) of this
Rule;

(2) the specific duties to be performed by the Guardian ad Litem in the case;



(3) the duration of the appointment; and
(4) the terms of compensation consistent with Section /7 of this Rule.

(c) The court shall provide in the appointment order as much detail and clarity as possible
concerning the Guardian ad Litem's duties and authority. Providing such specificity will
assist the parties in understanding the Guardian ad Litem's role, and will enable the court to
exercise effective oversight of the Guardian ad Litem's actions.

(d) A Guardian ad Litem shall immediately disclose, by way of a filed pleading, any conflict
of interest, pursuant to the Tennessee Rules of Professional Conduct. This disclosure must be
made no later than fifteen (15) days after entry of the order on the appointment.

(e) There is no right to a peremptory change of a Guardian ad Litem. Allegations that a
Guardian ad Litem appointment is unnecessary, that a particular appointee is unqualified or
otherwise unsuitable, or that an appointee is unjustly biased should be raised without delay,
within 15 days of the conflict or unjustifiable bias having been identified, and should be
addressed by the trial court through motion practice. Any appeal from a trial court’s decision
on such a motion shall be prosecuted pursuant to Tennessee Rules of Appellate Procedure 9
and 10.

SECTION S. DURATION OF APPOINTMENT

Appointment of a Guardian ad Litem continues in effect only for the duration provided in the
appointment order or any subsequent order. If no order specifies the duration of the appointment,
the appointment shall terminate automatically when the trial court order or judgment disposing
of the custody proceeding becomes final. Notwithstanding, the Guardian ad Litem may file
pleadings and other documents regarding his/her fees or appointment after the termination of
such appointment.

SECTION 6. ROLE OF THE GUARDIAN AD LITEM

(a) The role of the Guardian ad Litem is to legally advocate for the child(ren)’s best interests
by gathering facts and presenting facts for the court’s consideration subject to the Tennessee
Rules of Evidence.

(b) The Guardian ad Litem shall not function as a special master for the court or perform any
other judicial responsibilities.

SECTION 7. ACCESS TO CHILD(REN) AND INFORMATION RELATING TO
CHILD(REN)

(a) Subject to subsections (b) and (c), when the court appoints a Guardian ad Litem in a



custody proceeding, the court shall issue an order, with notice to all parties, authorizing the
Guardian ad Litem to have access to:

(1) the child(ren) with and without the parties’ presence; and

(2) confidential information regarding the child(ren), including the child(ren)’s
educational, medical, and mental health records, any agency or court files involving
allegations of abuse or neglect of the child(ren), any delinquency records involving the
child(ren), and other information relevant to the issues in the proceeding.

(b) A child(ren)’s record that is privileged or confidential under law other than this Rule may
be released to a Guardian ad Litem only in accordance with that law, including any
requirements in that law for notice and opportunity to object to release of records.

(c) An order issued pursuant to subsection (a) must require that a Guardian ad Litem maintain
the confidentiality of information released, (except as necessary for the resolution of the
issues in the proceeding or as ordered by the Court). The court may impose any other
condition or limitation on an order of access which is required by law, rules of professional
conduct, the child(ren)’s needs, or the circumstances of the proceeding.

SECTION 8. DUTIES OF THE GUARDIAN AD LITEM

(a) The Guardian ad Litem shall: legally advocate for the best interests of a child or children
in a custody proceeding, without unjustifiable bias for or against a party. A Guardian ad
Litem may not be a witness or testify in any proceeding in which he/she serves as a Guardian
ad Litem, except in those extraordinary circumstances specified by Supreme Court Rule 8,
Sec. EC 5-9, 5-10 and DR 5-101. A Guardian ad Litem is not a Special Master, and should
not submit a Report and Recommendations to the Court. Rather, a Guardian ad Litem shall
Sfunction with the same expectations, rules and authorities as any other lawyer as if he/she is
representing a party to the lawsuit (with the sensitivities, developmental considerations, and
limitations that attach to advocating for the best interest of child(ren) of different ages). The
Guardian ad Litem’s client is not the child(ren) or the Court. Rather the Guardian ad
Litem’s duty is to legally advocate for the best interest of the child(ren).

(b) A Guardian ad Litem shall:
(1) conduct an investigation to the extent that the Guardian ad Litem considers necessary

to determine the best interests of the child(ren) within the context of the case and the
applicable law.

(2) obtain and review copies of the child(ren)’s relevant medical, psychological, and
school records as provided by Section 7.

(3) within a reasonable time after the appointment, interview:



(i) each child in a developmentally appropriate manner, if possible;
(ii) each relevant person who has significant knowledge of the child(ren)'s history
and condition; and
(iii) the parties to the suit;
(4) If the child(ren) is twelve (12) years of age or older, seek to elicit in a
developmentally appropriate manner the reasonable preference of the child(ven);

(5) consider the child(ren)'s expressed preferences without being bound bv those
preferences;

(6) encourage settlement of the issues related to the child(ren) and the use of aliernatinve
forms of dispute resolution; and

(7) perform any specific task directed by the court.

(C) If a child of any age expresses a preference which is inconsistent wzth wnaz the Gua: c:lzmz
ad Litem deems to be in the child's best interest, then prior to the fina! ' b S e
ad Litem shall, by way of a pleading filed with the Court, simply sel toit thai 1) hiid'
expressed preference is inconsistent with the Guardian ad Litem's positi o far the cloldh
interest (without detail), and reserve the Court's right to call the child inio chamuve: .
lestify as to the child's preference. If the preference of the child is in dispute, the ,?pu-;f,«f
preference shall not be set forth in the pleading. Rather, the Court shall i .5 dis {
determining whether or not to call the child into chambers to testify in his her own wores. i
the child's preference is not disputed, then same may be specifically sci for V' o ¢ pileping

the child's preference.
SECTION 9. PARTICIPATION/AUTHORITY FOR THE GUARDIAN AD LiiEM

A Guardian ad Litem appointed in a custody proceeding is entitled to a// ris/:s . pri i s
accorded to an attorney advocating for a party, including but not limited 1 (1. - ;5 i

(1) receive a copy of each pleading or other record filed with the court i ihe pro-cediv
(2) receive notice of, attend, and participate in each hearing in the procecding. including
alternative dispute resolution proceedings, and take any action thot v he (olco by o
attorney advocating for a party pursuant to the Rules of Civil Procediv-.:

(3) petition the Court for relief on behalf of the child(ren)'s best inieresi;

(4) file and respond to motions, petitions, and other pleadings;

(3) participate in depositions, discovery, and pre-trial conferences:;



(6) participate in settlement negotiations to seek expeditious resolutions of the case,
keeping in mind the effect of continuances and delays on the best interest of the
child(ren);

(7) make opening statements and closing arguments;

(8) call, examine and cross-examine witnesses, offer exhibits and introduce
independent evidence in any proceeding;

(9) prepare and file briefs, legal memoranda, proposed findings of fact and
conclusions of law, and pre-trial memoranda;

(10) ensure written orders are promptly entered and properly reflect the findings of
the Court;

(11) petition the Court for alcohol and/or drug testing of the parties;

(12) petition the Court for psychological evaluations and/or forensic parenting
assessments of the parties and/or the child(ren);

(13) conduct formal discovery to obtain information, if necessary;

(14) any other authority which is necessary for the Guardian ad Litem to be able to
effectively legally advocate for the child(ren)'s best interest.

(15) perform any other specific task directed by the Court.

Unless all parties consent, a Guardian ad Litem shall not engage in ex-parte communications
with the court concerning the custody proceeding except for scheduling and other administrative
purposes when circumstances require and as otherwise may be authorized by law other than this
Rule.

SECTION 10. EXPEDITING CUSTODY PROCEEDINGS
To the extent possible, courts shall expedite custody proceedings in which Guardians ad Litem

have been appointed, using available technological and electronic means to speed the process
and to minimize costs.



SECTION 11. GUARDIAN AD LITEM FEES AND EXPENSES

(a) The appointment order shall specify the hourly rate to be paid the Guardian ad Litem, the
initial deposit that may be required without further authorization of the court, the provisional
allocation of the fee among the parties, and when payments are due. In setting the hourly
rate, the initial deposit, and the provisional allocation, the court shall consider the financial
hardship to the parties of imposing further costs in the proceedings, and the parties’
respective abilities to pay for such fees, including other resources of financial assistance to
the parties. Consideration of this factor is particularly appropriate where the parties to the
custody proceeding are the child(ren)’s parents who are already represented by counsel.

(b) The Guardian ad Litem shall be compensated for fees and expenses in an amount the
court determines is reasonable. In determining whether the Guardian ad Litem's fees and
expenses are reasonable, the court shall consider the following factors:

(1) the time expended by the guardian;

(2) the contentiousness of the litigation;

(3) the complexity of the issues before the court;

(4) the expenses reasonably incurred by the guardian;

(5) the financial ability of each party to pay fees and costs;

(6) the fee customarily charged in the locality for similar services; and

(7) any other factors the court considers appropriate.

(c) Concerning the allocation of the fee among the parties, the court may do one or more of
the following:

(1) equitably allocate fees and expenses among the parties;

(2) order a deposit to be made into an account designated by the court for the use and
benefit of the Guardian ad Litem;

(3) before the final hearing, order an amount in addition to the amount ordered deposited
under paragraph (2) to be paid into the account.

(d) The Guardian ad Litem must seek court approval before incurring extraordinary expenses,
such as expert witness fees. Any order authorizing the Guardian ad Litem to hire expert
witnesses must specify the hourly rate to be paid the expert witness, the maximum fee that
may be incurred without further authorization from the court, how the fee will be allocated
between the parties, and when payment is due.



(e) To receive payment under this section, the Guardian ad Litem must complete and file with
the court a written claim for payment, whether interim or final, justifying the fees and
expenses charged and supported by an affidavit in accordance with Tennessee Rule of Civil
Procedure 5. The Guardian ad Litem shall serve his/her filed claims, by U.S. Mail or as
otherwise permitted by the Tennessee Rules of Civil Procedure, upon the parties/counsel for
the parties.

(f) Any objection to the Guardian ad Litem's fee claim shall be filed within thirty days after
the claim is filed.

(g) If no objection is timely filed, the court shall file a written order approving the claim, or
portion thereof, determined to be reasonable and related to the duties of the Guardian ad
Litem. If the parties have reviewed the claim and do not wish to file an objection, then in
advance of the thirty day expiration, the Guardian ad Litem may submit a Consent Order on
the Claim for Payment of Fees, signed by the Guardian ad Litem and Counsel for the parties
ordered to pay for the fees, for the Court's approval of same or portion thereof.

(h) If an objection is timely filed, the court shall conduct a hearing and thereafter file a
written order denying the claim, or approving the claim, or portion thereof, determined to be
reasonable and related to the duties of the Guardian ad Litem.

(i) If the initial allocation of Guardian ad Litem fees and/or expenses among the parties has
become inequitable as a result of changes fo the income and financial resources available to
the parties at the conclusion of the custody proceeding, the conduct of the parties during the
custody proceeding, or any other similar reason, the court may reallocate the fees and
expenses. Any reallocation shall be included in the court’s final order in the custody
proceeding and shall be supported by findings of fact.

SECTION 12. APPEALS

The Guardian ad Litem shall not initiate an appeal; however, upon appeal of the matter by one
of the parties, the Guardian ad Litem shall have the right to receive notice of the appeal.

If an appeal is filed by either party, an Appellate Court may then remand to the Trial Court for a
re-appointment or new appointment of a Guardian ad Litem for the appellate process, at which
time, the Trial Court shall also set forth by written order specifics with regard to payment of the
Guardian ad Litem’s fees and expenses for such process.



SECTION 13. EFFECTIVE DATE

This Rule is adopted as a provisional Rule effective for from January 1, 2011 through December
31, 2011. This Rule applies to all appointments of a Guardian ad Litem in custody proceedings
in Tennessee, regardless of the court in which the proceedings are filed, which appointments
take place after the effective date of this Rule. At an appropriate time during this period, the
Court will solicit comments regarding the operation, effect, and efficacy of this Rule and, if
warranted, will circulate revisions of the Rule for review and comment and eventual adoption.



IN THE CIRCUIT/CHANCERY COURT OF TENNESSEE FOR THE

JUDICIAL DISTRICT AT , COUNTY

Plaintiff

Vs. No.
Div./Part
Defendant.
ORDER APPOINTING GUARDIAN AD LITEM
(FOR ALTERNATIVE TWO)

CAME THE PARTIES, by and through their attorney of record, on , and

upon statements from Counsel, considerations of the Court as outlined herein and the record
as a whole, this Court finds the appointment of a Guardian ad litem is for the best interest of

the minor children of the parties.

Considerations: From statements of Counsel for the parties and this case’s record as a whole,
the Court has considered the following: (1) the nature and adequacy of the evidence that the
parties are likely to present; (2) the Court’s need for additional information; (3) the financial
circumstances of the parties; (4) that this matter indicates a particularized need for the
appointment of the Guardian ad /item based on the following alleged factors (underline as
applicable): (a) the circumstances and needs of the children, with consideration of the
children’s ages and developmental levels; (b) inappropriate adult influence on or manipulation

of the children; (c) the likelihood that the children may be called as witnesses or questioned by



the Court, and the need to minimize harm to the children from the process of litigatioi; {d} the
higher than normal level of acrimony indicating the parties’ lack of objectivity concerning the
needs and best interest of the children; (e) interference or threatened interference, disruption
or threatened disruption of parenting time; or abduction or risk or abduction of the childrer; (f}
conduct by a party or other person with whom the party associates which raises sericus
concerns for the safety of the childfeﬁ during parenting time; (g) special physical, educational,
or mental health needs of the children, where there would be a benefit by having legal
advocacy for the children’s best interest; (h) other factors where there woulid be a benetit by

having legal advocacy for the children’s best interest.

Appointment: Upon consideration by the Court of the foregoing, statements trom Counsel, the
record as a whole, and pursuant to Tennessee Code Annotated section 36-4-132 and Stg C:.
Rule 40A, the Court concludes that the appointment of a Guardian ad /item is necessary

Court hereby appoints Attorney to serve as the Guardian ad litem

(herein after referred to as “GAL”), to legally advocate for the best intercsi of the mince

children in this cause, namely: (d.o.b., ) and

(d.o.b., ).

The Court hereby qualifies this appointed GAL as an appropriate attorney who has
demonstrated having the appropriate knowledge, skill, experience, training, ard education to

perform duties as GAL.
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The GAL’s appointment shall terminate automatically when the Court’s order or judgment,

disposing of the issues which brought about this appointment, becomes final. Notwithstanding,

the GAL may file pleadings and other documents regarding the GAL’s fees or appointment after
the termination of this appointment. The GAL shall maintain such authority beyond the

appointment termination.

Conflicts:
Counsel for both parties have confirmed to the Court that they are unaware of any conflicts
that exist for this above designated attorney to serve as the appointed GAL in this matter

(“conflict(s)” as defined by the Tennessee Rules of Professional Conduct).

This GAL shall immediately disclose, by way of a filed pleading, any conflict pursuant to the
Tennessee Rules of Professional Conduct. This disclosure must be made no later than fifteen

(15) days after the entry of this appointment order.

There is no right to a peremptory change of the above appointed GAL. Any future allegations of
conflict, arising after the entry of this order, regarding the GAL should be addressed through

motion practice.

-3-
"4 : Order Appointing Guardian ad Litem




Allegations that a GAL appointment is unnecessary, that this GAL is unqualified or otherwise
unsuitable, or that this GAL is unjustly biased should be raised without delay, within 15 days of
the conflict or unjustifiable bias having been identified, and should be addressed by the Court
through motion practice. Any appeal from the Court’s decision on such a motion shall be

prosecuted pursuant to Tennessee Rules of Appellate Procedure 9 and 10.

Duties for the GAL:

The GAL shall: legally advocate for the best interests of the children, without unjustifiable bias
for or against a party. The GAL may not be a witness or testify in any proceeding in this matter,
except in those extraordinary circumstances specified by Supreme Court Rule 8, Sec. EC 5-9, 5-
10 and DR 5-101. The GAL is not a Special Master, and should not submit a Report and
Recommendations to the Court. Rather, the GAL shall function with the same expectations,
rules and authorities as any other lawyer as if the GAL is legally advocating for a party to this
lawsuit (with the sensitivities, developmental considerations, and limitations that attach to
advocating for the best interest of children of different ages). The GAL's client is not the
children or the Court. Rather, the GAL's duty is to legally advocate for the best interest of the

children.

The GAL shall;

(1) conduct an investigation to the extent that the GAL considers necessary to determine the

best interests of the children within the context of the case and the applicable law.
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(2) obtain and review copies of the children’s relevant medical, psychological, and school
records, as provided by Section 7 of Rule 40A.
(3) within a reasonable time after the appointment, interview:

(i) each child in a developmentally appropriate manner, if possible;

(i) each relevant person who has significant knowledge of the children’s history and

condition; and

(iii) the parties to the suit;
(4) If the children are twelve (12) years of age or older, seek to elicit in a developmentally
appropriate manner the reasonable preferences of the children; and
(5) consider the children’s expressed preferences without being bound by those preferences.
[If a child expresses a preference which is inconsistent with what the GAL deems to be in the child's best
interest, then prior to the final hearing the GAL shall, by way of a pleading filed with the Court, simply set
forth that the child's expressed preference is inconsistent with the GAL's position for the child's best
interest (without detail}, and reserve the Court's right to call the child into chambers to testify as to the
child's preference. If the preference of the child is in dispute, then the specific preference shall not be set
forth in the pleading. Rather, the Court shall use its discretion in determining whether or not to call the
child into chambers to testify in his/her own words. If the child's preference is not disputed, then same
may be specifically set forth in a pleading of the child's preference.] And
(6) encourage settlement of the issues re|ated to the children and the use of alternative forms
of dispute resolution; and

(7) perform any specific task directed by the Court.
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AUTHORITY FOR THE GAL:

The GAL is entitled to all rights and privileges accorded to an attorney advocating for a party in
this matter, including but not limited to the right to:

(1) receive a copy of each pleading or other record filed with the Court in the proceeding;

(2) receive notice of, attend, and participate in each hearing in the proceeding, including
alternative dispute resolution proceedings, and take any action that may be taken by an
atforney advocating for a party in this matter, pursuant to the Rules of Civil Procedure;

(3) petition the Court for relief on behalf of the children's best interest;

(4) file and respond.to motions, petitions, and other pleadings;

(5) participate in depositions, discovery, and pre-trial conferences;

(6) participate in settlement negotiations to seek expeditious resolutions of the case,
keeping in mind the effect of continuances and delays on the best interest of the children;

(7) make opening statements and closing arguments;

(8) call, examine and cross-examine witnesses, offer exhibits and introduce independent
evidence in any proceeding;

(9) prepare and file briefs, legal memoranda, proposed findings of fact and conclusions of
law, and pre-trial memoranda;

(10) ensure written orders are promptly entered and properly reflect the findings of the Court;

(11) petition the Court for alcohol and/or drug testing of the parties;
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(12) petition the Court for psychological evaluations and/or forensic parenting assessments of
the parties and/or the children;

(13) conduct formal discovery to obtain information, if necessary;

(14) exercise any other authority which is necessary for the GAL to be able to effectively
legally advocate for the children's best interest; and

(15) perform any other specific task directed by the Court.

Unless all parties consent, a GAL shall not engage in ex-parte communications with the Court concerning

the proceeding except for scheduling and other administrative purposes when circumstances require and

as otherwise may be authorized by law other than this Order.

The GAL's authority for access to the children and information relating to the children:

1. The GAL shall hereby have the authority to have access to the children with and without
the parties’ presence.

2. The GAL shall hereby have the authority to have access to confidential information
regarding the children, including: the children’s educational, medical, and mental Hea|th
records, and agency or court files involving allegations of abuse and/or neglect of the children,
any delinquency records involving the children, and other relevant information. A child’s record
that is privileged or confidential under law may be released to the GAL in accordance with that

law.

The parties in_this matter agree by consent to permit the GAL to speak with the children’s
providers and teachers and obtain the children’s records; and, the parties aqree by consent to

sign the appropriate HIPAA and education related releases for same upon the request from the
GAL.
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3. The GAL shall hereby have the authority to and shall maintain confidentiality of such
information obtained by and released to the GAL, except: as expressly permitted to be
disclosed under this or other provisions of this order or other executed release, or as permitted
pursuant to another order from the Court, or as it may be beneficial to aid in the resolution of
matters in the context of settlement negotiations, or as permissible under the Tennessee Rules
of Evidence.

4. Additionally, communications between the GAL and the children, the parties, or other
involved individuals shall not be audio or video taped without the GAL’s written consent, unless
same is being performed during a legal proceeding. If there is a violation of this provision, such

tapings or references thereto shall not be permitted in any litigation.

Fees and Expenses of the GAL:
The Court has considered that the appointment of the GAL is an additional expense to the
parties in litigation, and still finds this appointment necessary. Consistent with Federal Law, the

GAL'’s fees and expenses shall be deemed as a Family Support Obligation.

This GAL shall be paid at a rate of § per hour, plus costs for expenses. The GAL fees
and expenses anticipated in this matter shall be a reasonable amount and related to the duties,

participation, authorities, and role of the GAL.
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In anticipation of time, fees and expenses to be incurred, the Court hereby sets forth S
as an initial deposit from which the GAL may draw for fees and expenses. The Court hereby
orders the following provisional allocation between the parties for such initial deposit to be

paid to the GAL: Each party shall pay one half of the initial deposit and shall pay same directly

to the GAL immediately upon the entry of this order.

The GAL shall not be obligated to perform duties until the entire initial deposit has been made.

For any Court approved additional fees and expenses to be paid to the GAL, in excess of the

initial deposit, the Court further orders the following provisional allocation between the parties:

Any court approved additional fees and expenses of the GAL, in excess of the initial deposit, shall

be paid equally by the parties directly to the GAL by no later than five days after the entry of an

order from the Court approving such fees and expenses.

Reallocation between the parties of the GAL’s fees and/or expenses may be ordered by the
Court if deemed so appropriate by the Court, utilizing the standards set forth in Section 11 of
the TN Supreme Court Rule 40A. Any such reallocation shall be set forth in the Court’s final

order in the proceeding and shall be supported by findings of fact.

The GAL hereby has the authority to and shall complete and file with the Court a written claim

for payment, interim or final, and an affidavit of fees and expenses, supported by attaching
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detailed billing. The GAL shall serve such filed claims by U.S. Mail or as otherwise permitted by

the Tennessee Rules of Civil Procedure, upon the parties/Counsel for the parties.

Any objection to the claim shall be filed with the Court, by way of motion practice, within thirty
days after the claim is filed. However, if the claim is not going to be objected to by the parties,
then prior to the thirty day expiration the GAL has the authority to submit to the Court for
approval a proposed Consent Order regarding the fees which must also be approved for entry

by Counsel for the parties.

If there is no objection timely filed, then the GAL has the authority to present (without the
requirement for prior circulation) a proposed order to the Court for entry wherein the Court
shall approve the claim or portion thereof, determined to be reasonable and related to the

duties of the GAL.

If an objection is timely filed, the Court shall conduct a hearing, by motion practice, and the GAL
shall have the authority to file a response and respond in Court to such objection. The Court
shall rule on the motion by either approving or denying the claim or approving a portion
thereof using a standard of whether or not the claim is reasonable and related to the duties and
authorities of this GAL. An order shall be entered memorializing such ruling and the parties shall

pay their portion, if any, within five days of the entry of the order. Any reallocation between
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the parties of the GAL’s fees and/or expenses shall be reserved to be addressed in the final

order of the Court and supported by findings of fact.

If either party does not comply with the Court’s orders as it relates to payment of the fees
and/or expenses of the GAL, then the GAL shall have the authority to file pleadings with the
Court, present arguments to the Court, and litigate to attempt to bring the party into
compliance or to otherwise éollect approved fees and/or expenses. This authority for the GAL
shall extend beyond the termination of the duties of the GAL and/or the entry of the final

orders in this cause.

APPEALS:
The GAL shall not initiate an appeal; however, upon appeal of the Court’s final ruling by one of

the parties, the GAL shall have the right to receive notice of the appeal.

If an appeal is filed by either party, an Appellate Court may then remand to the Trial Court for a
re-appointment or new appointment of a GAL for the appellate process, at which time, the Trial
Court shall also set forth by written order specifics with regard to payment of the GAL’s fees

and expenses for such process.
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ALL OF WHICH IS HEREBY ORDERED, ADJUDGED AND DECREED.

JUDGE/CHANCELLOR

DATE:

APPROVED FOR ENTRY:
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THE MYERS LAW FIRM

5356 Estate OFrice DRIVE ~ Suite 3
MempHis, TENNESSEE 38119

SHARI M. MYERS Ta. 901.737.6433
ATTORNEY AT LAW Fax 901.737.6l116
SHARIMYERS@LAWYER.COM

November 21, 2010

Mr. Michael W. Catalano R E c E ' V E D

Appellate Court Clerk

Supreme Court Building NOV 2 4 2010
401 7" Avenue North Clerk of the Courts
Nashville, TN 37219-1407 Rec'd By

Dear Mr. Catalano,

Thank you for the opportunity to be able to comment on Tennessee’s Supreme Court Rule 40A. | along with
three other lawyers who practice Family Law have submitted a joint response, which is being submitted to you
separately from this letter. However, | am also submitting to you this enclosed response which comes from
numerous psychologists from Western Tennessee.

Having served on numerous cases as Guardian ad Litem, | have unfortunately become very aware of the
detrimental effects that Rule 40A has been having on some children in Tennessee. From such concern, |
contacted respected psychologists in my area, who have extensive hands-on experience with children and
families whose cases have also involved the appointment of a GAL. | asked them to familiarize themselves with
the specific language of Rule 40A and to provide me with comments, concerns, and suggestions so that same
could be forwarded to the Supreme Court for consideration. With their review and approval, | memorialized
their collective comments, concerns, and suggestions in their “Response from Psychologists practicing in
Tennessee to the Tennessee Supreme Court, Re: Tennessee Supreme Court Rule 40A.” Same is attached hereto
for your review. They have each provided their contact information at the close of their Response, should
there be questions or comments for them.

| trust that the Supreme Court will ultimately provide a modified Rule that provides actual assistance to the
Judges and Chancellors who are making these difficult rulings, and most importantly a Rule that is genuinely
for the children’s best interest.

Again, thank you for this opportunity to comment on Tennessee’s Supreme Court Rule 40A. | am available for
any questions.

Singerely,
i

Shari M. Myers
Encl.



Response from Psychologists practicing in Tennessee to the Tennessee Supreme Court,
Re: Tennessee Supreme Court Rule 40A:

We, certified psychologists in good standing in Tennessee who are all actively practicing and have treated children and parents
while a GAL has been appointed in their litigation, raise the following specific concerns with the regard to the current Rule 40A:

The current Rule 40A is ambiguous as to the role of the GAL:

In numerous provisions the Rule sets forth that the GAL shall “represent the best interest of a child” and “advocate a
position,” “discuss with the child and make sure the child understands the different options or positions that might be
available...including the likelihood of prevailing on each option or position,”“shall advise the Court” of matters, and “direct
the Court’s attention to any available information” regarding other matters, but also the Rule sets forth that “the GAL may
not take any (legal) action.”

In other provisions the Rule states that the GAL shall “conduct an investigation,” “testify,” “shall advise the Court” and
“direct the Court’s attention to any available information,” but the GAL's testimony is limited to only non-hearsay
presentations to the Court and the GAL’s Report will not be submitted to the Court unless both sides agree to do so.

Under Rule 40A, both options: for a GAL to be an advocate and/or a witness, are seemingly unattainable since there are so
many prohibitions for the GAL to be fully effective under either role. Thus, the Court is left without the true benefit for
which the appointment was suppose to provide, to assist with a result for the best interest of the child.

Role of the GAL, should be:

A lawyer who is appointed to investigate (in a non-bias approach) allegations relating to the best interest of the child, in a
pending “custody” proceeding; and to provide the Court with all relevant information from such investigation, so that the
Court is able to make well informed rulings for the best interest of the child. For this role to be effective there should be a
suspension of the objection to hearsay, for the GAL's limited appointment.

Under Rule 40A, GAL cannot testify to hearsay or present a Report to the Court with findings of his/her investigation,
unless both parties stipulate otherwise.

a. This means that valuable and sometimes pivotal information may never be provided to the Court.

If a provider does not provide all positive information about a party, then that party will likely not submit the provider’s
input to the Court. If a provider has less than positive remarks about both parties, then both parties may decide not to
submit any of the provider’s input to the Court. The GAL, under 40A, is prohibited from providing such information. This
could lead to a Court making a ruling that could potentially seriously jeopardize a child’s safety.

b. This means that providers will always be called into Court as a witness or deposed, even when doing so

could risk the therapeutic relationship between the child or parent and the provider, and even when undisputed facts
could be provided in a less expensive and less burdensome fashion.

Under 40A, even if a provider is able to communicate with a GAL regarding the facts of a scenario or recommendations
from the provider, same cannot be communicated to the Court without the provider testifying to same.

In many cases (when a provider is treating the family or both parents) after directly testifying in a case where the outcome
is less favorable to one party, a patient can become angry at the provider and refuse continued treatment with the family
or ex-spouse. Likewise, if a child is aware that their treating provider is sharing with their parent disclosures from that child
about a parent or both (assuming the parents have signed a release for their Counsel), then that child may feel that they
can no longer have a trustful rapport with that provider, and perhaps refuse continued treatment. Often, when a GAL is
involved, and the GAL communicates to Counsel what the provider has indicated, and only if it is also possible that that GAL
may also include same in his/her communications to the Court, then cases settle without the patient even becoming fully
aware of what the provider indicated.
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Under 40A, all providers (and other professionals in similar positions such as teachers, etc.) will likely always be deposed so
that Counsel can obtain information directly from the provider and then use same at trial. Under 40A, even if a GAL is able
to share with Counsel what the providers have stated and there is no dispute as to the accuracy of the information relayed,
the provider will still be required to testify because the GAL is not able to relay the information to the Court (due to it being
hearsay).

If there are concerns about the accuracy of the information provided by the GAL, and hearsay objections were suspended,
then both parties’ Counsel could communicate directly with the provider to check the accuracy. If there is a conflict, the
provider would only then have to testify.

If hearsay objections were suspended and the GAL could provide accurate remarks from the provider to the Court, then
there would be only limited occasions involving such a burden and expense to the provider (and to the parties) for having to
testify; and again, same would assist in protecting the therapeutic relationships, as the provider would be one step
removed. We have seen this work effectively in cases where parties stipulate to waive the objection to hearsay for the
GAL's testimony/Report.

Another consideration is that if providers are constantly called upon to testify (as suggested under 40A) for numerous
interim hearings on petitions, depositions, lengthy trials, etc., then there is a genuine possibility that experienced providers
who also have to maintain their regular practice will opt not to work with children and families who are in divorce litigation.
The Courts will then be left with having to rely on testimony from providers who may be less experienced or who are not
established with a good reputation/less patients.

c. This means that parties are not likely to curb their bad behavior when GALs are appointed, and children will

be put in the position to testify as to the bad behavior of their parents.

Under 40A, even if a child tells the GAL of what occurred, then that child will likely still have to testify as a fact witness for
one of the parties, and this will place the child in the middle of the litigation and the child may appear to be taking sides
with one of his/her parents. Further, children often under-report or exaggerate or even lie about incidents to protect a
parent, or their own agenda. This can all be very damaging to a child.

If there is a suspension to the hearsay objection, then parties will be cognizant that the GAL may provide testimony to the
Court regarding actions of a party that were relayed by a child to the GAL (or from the child to their treating provider/
therapist). This would perhaps curb the parties’ bad behavior and save the child from the harms of the bad behavior and
the harms of litigation.

In cases where there has been a stipulation to waive the objection to hearsay, we have observed that parents do often curb
bad behavior and that children are not subject to such harms.

d. This means that children will be required to testify in almost all high conflict divorce cases, as fact witnesses.
Children are regularly the only witnesses to horrible actions displayed by one or both parents, often behind closed doors. If
the GAL is not able to testify as to what was observed by the child, then the child his/herself will have to testify. This can
cause long-term (even life-long) damage to the psychological state of a child, when the child is placed in such a position.
Further, it also creates a role of the “reporter” or “star witness” for the child, and children can often become consumed
with such a position, again damaging psychologically to a child and damaging to their academics, extra-curricular activities,
and social relationships within their day to day life. The child, under 40A, is directly placed in their parent’s litigation and
often would become the one relied upon to support or refute allegations from a parent against the other.

Children are easily manipulated, especially at a young age, and could easily become the manipulated pawn or threatened
pawn for a parent in a high conflict case. Further, the child could easily become pulled by both parents and made to feel
guilty by his/her parents. This could ruin a child psychologically, not to mention how it would impact the child’s own
relationships, including that with a future spouse.
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Children, particularly between the ages of 12-16, often are self consumed and will manipulate situations to best suit their
own agenda (i.e. residing in the home with the least rules, etc.).

Children of a young age, and some who are older depending on their individual development, are often poor historians of
events. Depending on the child and their developmental level, some children have no conception of time and long term
effects of what they say and do.

There is no good outcome for a child who is forced to testify against or for a parent/parent’s allegation. Even meeting with
a Judge in chambers is a frightful experience for a child, and can easily have lasting long term harm.

It is very common for children of divorcing parents already feel a sense of guilt, and become fatalistic; many are depressed,
anxious, and carry other disorders. By requiring the child to be in the middle of such litigation will only further exacerbate
the child’s problems or create new problems that never had existed. We are acutely aware of this impact on children.

If the hearsay objection was suspended, then in most cases the GAL could protect the child from such harms. If there are
questions as to the accuracy of the child’s statements, then same could be confirmed through a provider (affidavit from a

provider, or other communication, or deposition) or other individual. We hope that in the very least the hearsay objections

are waived for the GAL’s testimony in cases that involve children under 12 years old (and for all children in a family

regardless of age so long as one of the children is younger than 12 years old), when they are most vulnerable. Alternatively,

the concern could be cured if a GAL is to receive specialized training to qualify him/her as an expert in the field of

investigation and interviewing minors, so that their statements would be that from an expert, and not be subject to the

hearsay objection.

Rule 40A inaccurately assumes that parents of high conflict divorces are able to consider and implement what is in their

child’s best interest.

More often than not, one or both parents of high conflict cases are not able to consider and implement what is in their
child’s best interest.

This is often a result of a parent’s strong desire to ruin the other spouse and in order to do so they will manipulate a child
and play “tug of war” with a child emotionally and even physically.

Many parents of high conflict divorces suffer from serious psychological disorders which may prohibit them from
psychologically being able to place others, including their own children, above their own agenda. However, these
individuals will not likely admit to such pathology.

4, Rule 40A submits that children at the age of four should be able to articulate their preference and be able to
comprehend the impact of their preference and the “likelihood of prevailing on each position.”

There is an immediate and resounding unanimous response from us that a four year old child is not capable
developmentally, and for other reasons, of being able to articulate their preference intelligently and with mature reasons
and at the same time able to comprehend the long-term effect of such a “position” or “objective”. Not to mention that a
young child regularly changes his/her opinions moment to moment, and can easily base their “position” regarding a parent
on trivial matters or ones that don’t align with what they want at any given time (for example, as to whether or not that
parent lets them eat dessert for breakfast).

It is our professional opinion that the age of twelve is perhaps a better starting point for such a consideration from a child.
However, it really depends on the individual child and his or her developmental progress as to whether or not such a child is
capable of taking a “position” or “objective” while being able to process the “risks,” meaning and effects of same.

It is important to keep in mind what has already been stated, that there are often factors that play a role in children’s
statements to include: manipulation, threats, guilt, under-reporting and over-exaggeration to protect a parent, inability to
process long-term effects, a child’s own agenda, a child’s developmental posture.
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Under 40A the GAL is not able to submit to the Court what other factors might have lead a child to such a “position,” and as
a result the Court may not be able to properly determine the weight to provide to same.

The above concerns are respectfully submitted to the Supreme Court of Tennessee from,
(Please feel free to contact any of us with any questions or for further comment)

bligabeth IHavio, Ph.D. worze11119
Susan @ Reoss, Ph.D. @or.zes2180
Catherine Collins, Ph.D. (eor.256.559)
@y Beche, Ph.D. tors015149

Scott Beche, Ph.D. wor.s015149)

Fued @. Steinberg, Ph.D. worssrsrsn
$ohn 0. Ciocea, Ph.D. orzs1.1469
Sisa Craig Winborn, Ph.D. corsssrens)
Rucoell D. Cronse, Ph.D. o155 5500
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LINDA B, HALL
ATTORNEY AT LAW
9744 DAYTON PIEE
SODDY-DAISY, TN 37379
TELEPHONE: (423) 332-6280
FACSIMILE: (423) 332-7348

November 29, 2010

Mr. Mike Catalano, Clerk
Tennessee Appellate Courts
Supreme Couwrt Building
401 7™ Avenue N
WNashville, TN 37219-1407

RE: Comments to Supreme Court Provisional Rule 40A
Dear Mr. Catalano,

I am writing {0 comment on the Provision Rule 40A which governs the conduct of
Guardian ad fifems in custody litigation, [ have served as & Guardian ad litem in the
Juvenile Court, Circu#t Court and Chancery Court. I have served when there were no
rules governing the conduct of Guardian ad litems, afler Supreme Court Rule 40 was
adopted (which was briefly adopted to apply to custody Htigation) and under the current
provisional rule 40A.

1 have found that the current provisional rule makes it impossible for a Guardian
ad litem to represent the best interest of the minor children. Pursuant to Section 3 of the
rule, a Guardian ad fifem is to be appointed when the court finds that the child’s best
interest are not adequately protected by the parties and that separate representation of the
child’s best interest is necessary. However, the rule severely Himits the ability of the
Guardian ad /item to represent the child’s best interest. The rule states under Section 6
that the role of the Guardian ad fitem is to represent the child’s best interest by gathering
facts and presenting facts for the court’s consideration, However, the guardian ad fitem is
prohibited from making opening and closing statements, examining witnesses in court,
and engaging in formal discovery. How exactly is the Guardian ad fitem to present facts
for the court’s consideration? The rule allows a written report to be presented to the
Court only upon agreement of all the parties. The Guardian ad litem can testify, but is
bound by the rules of evidence. A Guardian ad litem 's information is gathered by talking
to other people that have had contact with the child and/or the parents, talking io the child
if appropriate and reviewing the records of the child, all of which is hearsay and
precluded by the rules of evidence. If neither attorney agrees with the position of the
Guardian ad litem, then neither attorney will call the Guardian ad litem as a witness and
the Court will not even hear the testimony of the Guardian ad /item. Since ex parte
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communication with the court is prohibited absent consent of all parties, then the
Guardian ad lifem cannot even bring inatters to the court’s attention in an informal way.

I have had three cases recently in which my ability to represent the best interest of
the minor children was severely hampered by the new rule. In one case, the child told me
that her mother was planning on taking her on a trip. The mother was abusing drugs and
was & flight risk. Because of the rule which prohibited me from taking any action an
attorney could take, T could not file the appropriate pleadings with the Court to bring the
matter to the Court’s attention. 1 had to seek out the counsel for the father and ask them
to file the appropriate emergency pleadings. This put me, as the Guardian ad litem, in the
uncomfortable position of choosing a side to protect the minor child. It makes i difficult
for the parties to view the Guardian ad Jifer as being neutral. Further, if the attorney for
one of the parents does not want to take the action the Guardian ad fitem feels is
necessary to protect the minor child, either because they are not being paid or they
believe that it will compromise their client’s position, then there is no other alternative
for the Guardian ad litem to bring the issue to the court’s attention.

In another case, I was appointed because it was alleged that the husband was not
the father of the minor child. During my investigation it was alleged and my
investigation seemed to substantiate that the mother was addicted to crack cocaine. After
the allegations were made, the mother and husband reconciled. The husband hed told me
that he used crack when he resided with the mother. Neither one of the attorneys for the
parents wanted to take any action because they were not being paid nor would it be
favorabte fo bring drug use to the court’s attention. As the Guardtan ad fitem, 1 have no
way of bringing to the Court's attention the alleged drug use. The only information 1
have 1s hearsay and [ cannot file a motion with the court {0 have the mother submit to a
drug test. How can I protect the best interest of the child in this situation? The new rule
has made it impossible for me to get any concrete evidence of drug use that could then be
used by the juvenile court in a dependency and neglect action. This child will fall
through the cracks because as the Guardian ad litem I have no ability to file anything with
the court.

The third case was one in which there was extensive media coverage. All of the
factors that the Supreme Court rule identifies for the court to consider when appointing a
Guardian ad fitem were present in the case. However, when the provisional rule became
effective, I was precluded as the Guardian ad lirem from advocating for the best interest
of the minor children. In order to protect the children’s psychological/medical records
and prevent any subsequent harm (o the children, I had to approach one of the attorneys
for the parents to file 2 motion on behaif of the children. Again, this aligns the Guardian
ad litem with one side or the other. At the trial, I could not file & motion to ask the Court
to consider closing the court proceedings to the media in order to protect the children’s
privacy. Af trial, I could not ask the treating Psychologist any questions that T falt were
necessary for the court to consider and neither one of the parents attorneys asked some of
the questicns that needed to be asked. Neither parent’s attorney was willing to call the
professional that prepared the custodial evaluation because neither parent was thrilled
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with the findings of the evaluation. As a result, the Court did not hear from that witness
at trial.

The job of an attorney representing a parent in custody litigation is to present the
evidence to the court that puts their client in the most favorable light and supports their
client’s position. In many cases, that conflicts directly with the evidence that would
allow the court to determine what is in the best interest of the children. If the Guardian
ad litem is not allowed to question witnesses, subpoena witnesses for trial or do anything
that only an attorney can do, then how is the Guardian ad litem going to represent the best
interest of the child? I do believe that there should be & rule governing the conduct of the
Guardian ad litem in custody cases; however the provisional rule makes the Guardian ad
litem completely useless in custody proceedings. The rule by its own language limiis the
appointment of a Guardian ad fitem to those cases in which the child’s interest are not
adequately protected by the parents, but then relies upon the attorneys for those same
parents to present the evidence that the court relies upon when making a best inferest
determination. A Guardian ad litem must have a way in which to present evidence to the
court that directly affects the best interest of the minor children and allows the judge 1o
make custody determinations in extremely difficult cases.

Sincerely,

PN

Linda B. Hali
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Tuesday, February 01, 2011

Mike Catalano

Appellate Court Clerk
Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

RE: Comments on Guardian Ad Litem — Rule 40A
Dear Clerk,

Let me be blunt. Our Guardian ad Litem program is not working GALs charge
outrageous fees, they are accountable to no one, and unfortunately, in some cases, they
become an extension of the Judge, the Department, or ONE of the attorneys in the case.

In 17 years, I have never had a GAL that did their job with care and concern for
the best interest of the children. This problem which at first was general incompetence or
lack of enthusiasm, has hastened to be a financial beast in the system.

Here are specifically some problems (all documented cases) of note:

1. GAL is appointed under Rule 13 of the Tenn. Rules of the Supreme Court which
sets forth specifically the hourly rate they can charge. At the end of the case, they
submit a fee affidavit billing their time at $200 per hour (instead of $40 or $50 per
hour) and ask the Court to order the parents (or litigants) pay THOUSANDS of
dollars. The Court does exactly what the GAL asked without regard for the fact
that the order of appointment clearly sets forth the fee structure.

2. GAL is appointed as a Rule 40 GAL when she should have been appointed under
Rule 40A. The Judge, sua sponte, changes the Mother’s petition from a
modification of custody to a dependant and neglect proceeding to give the Court
the authority to use Rule 40. Then the judge and the GAL communicate ex parte
and the Judge has the GAL prepare all of the orders, many which are NOT
announced from the bench. Again, the GAL charges the litigants THOUSANDS
of dollars and puts in the order that the GAL fees are necessary for the support of
the child so they are not bankruptable. Further, the Court orders that the payment
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for the fees be paid by a date certain which subjects the litigant to charges of
contempt if they fail to comply.

3. GAL is appointed under Rule 40 and goes out and retains her own expert witness
aligning with one side of the case. The litigant which she has aligned ‘against now
must hire a separate expert witness to rebut the GAL expert. Then the GAL
charges the litigant whom she is aligned against THOUSANDS of dollars for her
time in developing a case against the litigant.

4. GAL is appointed under Rule 40A and communicates voraciously with opposing
counsel without copying the emails to the other attorneys. GAL aligns herself
with opposing counsel and chats with him during the trial obviously siding with
him. Then GAL charges the litigant whom she is aligned against THOUSANDS
of dollars. When she is subpoenaed to produce copies of those emails, GAL
refuses to do so, even though under Rule 40A, she is a WITNESS to the case and
has NO communication privilege with either attorney.

5. GAL is appointed under Rule 40A and after the close of proof; GAL spends
nearly 30 hours preparing the court’s order. These billing hours include
communications with opposing counsel, communications with the Court’s expert,
and ex parte communications with the Judge. GAL charges THOUSANDS of
dollars.

6. Opposing counsel files a petition to change custody. As soon as the petition is
filed, opposing counsel files a motion to appoint a GAL; opposing counsel selects
the GAL and goes to GAL’s office to “visit” with her before the order of
appointment is signed. It is not disclosed until the final hearing that this meeting
occurred.

7. GAL learns of disclosures of sex abuse and physical abuse when the child is
interviewed. Instead of reporting the abuse to DCS, GAL solicits testimony from
the Court’s expert to claim that the Mother is PAS (parental alienation syndrome)
a psychology theory that is NOT supported by professional psychologists at large
and has not been reported in ANY peer review publications.

8. GAL is allowed by the Court to set up, control, schedule, and select supervisors
for visitation with a parent with whom GAL has already exhibited favor.

9. AND THE WORST, GAL recommends the placement of children with
perpetrators of physical, sexual, and emotional abuse upon the child.

ALL DONE WITH IMMUNITY, NO ACCOUTNABILITY, AND

GUARANTEED PAYMENT WITHOUT REGARD TO THE QUALITY OF
REPRESENTATION.

110201-let clerk



~ Sincerely,

Connie Reguli

110201-let clerk
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Tuesday, February 01, 2011

Mike Catalano

Appellate Court Clerk
Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

RE: Comments on Guardian Ad Litem — Rule 40A
Dear Clerk, '

This new rule will allow the “profess1onal” Guardian ad Litems the RUN of the _
courthouse. What do I mean by that?

F irst we have a clique of the “professmnal” GALs They get appointed to all the
money cases and they run fees amuk. The judge count on them to run the case for them,
have ex parte communication with the GALs and allow them to write the orders.

Second, the GAL will continue to run the courthouse. NOW, this rule will allow
the Court to readjust the fee award to the GAL based on “how contentious” the case is.
This will be used to punish the parent that confronts the GAL on their foul behavior,
confronts the Judge on the ex parte communication, and complains of bias on the part of
the GAL. This is absurd and an unconstitutional deprivation of property without due
process: The court can pick the attorney who will lobby against you and you have to pay
double because you complain of bias.

Trust me, it happens every day. I have had calls and contacts from all ends of this
state on the GAL abuse in the courthouse every day. The Supreme Court needs to relgn
them in.

I currently have a case that the Judge intentionally converted the Mother’s petition
for custody to a dependant and neglect proceeding sua sponte just so she could

- appoint a GAL under Rule 40. The GAL then ran amuk and ran up thousands of
dollars in fees. The GAL had multiple contacts with the Court and the Judge has
even admitted that she believes that is OK.

11021 17;-1et clerk 2



On another case the GAL was appointed under Rule 40A and then ran up her bill
with multiple emails to opposing counsel. Since she is a witness under Rule 40A,
I subpoenaed her emails to him. She has refused and the Juvenile Court refused
to make her produce them. She has hired an attorney to fight my request. She
wanted my client to pay for those communications but not have access.

In both cases the GAL was obviously biased against the custodial parent. And
although, the custodial parent had never been accused of harming the child, the
GAL worked feverishly to remove the child from the custodial parent.

The Davidson County Juvenile Court tried to get the Supreme Court to order that
Rule 40A did not apply to them. That should tell you something.

Do NOT approve this rule.

Sincerely,

~ Connie Reguli

110211--let clerk 2



February 17, 2011 - RECEIVED
Mike Catalano L ~FtB 232011
Appellate Court Clerk £~

Supreme Court Building Clerk of the Courts
401 7™ Avenue North 'MW
Nashville, TN 37219 '

Subject: Comments on Guardian Ad Litem — Davidson County Juvenile Court

Dear Mr. Catalano;

I have read Connie Reguli’s letter dated February 01, 2011 and absolutely agree the GALS are out of
control and unaccountable. We have been involved with a case in Davidson County Juvenile Court since
November 2008 which has still not been concluded.

GAL had minimal contact with the Father and considered a short interview in the court house
sufficient.

No home observation by GAL with the father and child. When the father asked for GAL to come
and observe him with his child, in an email GAL commented that it was not needed, she had no
concerns.

GAL aligned herself with the mother early in the case and became involved in a way that
suggested the GAL was Mother’s attorney. The GAL sat at counsel table with Mother and her
attorney during all of the hearings. GAL also huddled with Mother and her attorney in the
hallway. The GAL went so far as to give nonverbal encouragement to the Mother during the
course of the hearing by nodding her head and smirking when the Father testified.

GAL, by her own admission: (1) recommended an attorney to the mother and (2) of her own
accord retained an “expert” witness who was also aligned against the Father.

Father was now required to hire his own expert witness, a child psychologist with 30 years
experience who came to the home on four separate occasions for a four hour period per visit just
to offer the Court expert testimony on the interaction between the Father and child. However,
during this psychologist’s testimony the GAL insulted her on the stand and tried to discredit her.
The GAL had even objected to the involvement of the psychologist even though she took no
interest, herself, in observing the Father and the child’s interactions.

When the GAL was asked for her GA1 form after father received a court order to pay GAL
thousands of dollars, GAL refused basically stating it was none of Father’s business. The GAL
took money from the State and when that dried up, she aggressively pursued to make the Father
pay her.

GAL did not make any attempt to find out anything about the child’s relationship with her father
it was her intent from early on to discredit the Father and align herself with the Mother (whose
attorney was her personal friend).

GAL is supposed to gather facts in the best interest of the child. Even when Father presented
evidence in direct controversion to the Mother’s statements regarding the child’s temperament at
exchanges, she continued to align with the Mother.

AL fee hag charged exorbitant fees; has NO accountability; and has ignored evidence related to
est interest. She was simply an extension of Mother’s counsel.

Stone, Father Arléne A. Stone

ox Avenue Paternal Grandmother

Nashville, TN 37204




Lee Hensley
4409 Walrock LN
Knoxville, Tennessee 37921
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March 07, 20

Michael W. Catalano, Clerk
100 Supreme Court Building By
401 Seventh Avenue North
Nashville, TN 37219-1407

Dear Sir:

I believe the appointment of a Guardian ad Litem currently permits too much flexibility and
power to carry out the needs of the court. They do not abide by Supreme Court Rule 40-A, nor
do local courts comply; in their decision to make the appointments in the first place.

In a recent personal case Sherry L. Mahar, the appointed Guardian ad Litem by Knox County
Juvenile Court violated most or all the sections in Rule 40-A.

Sherry L Mahar investigated only the few parties that favored our own pre-conceived decision.
She was appointed long before a notice or need had been determined. She took over all hearings
and boastfully voiced the outcomes of the hearing long before they occurred.

She intentional solicited and coerced the two parties that I had determined un-acceptable; to
petition for temporary custody of my two children. She then intimidated and guided the two
parties by telling them that my children would be placed in foster care without their petitions.

Sherry Mahar ran about the court house discussing matters with the wrong parties, and making
personal allegations against some of them. Some observers had noted that she was creating
excessive drama and causing mass confusion between the family members. The Guardian ad
Litem represented the Petitioners and announced the decisions of the court to them in advance.
She appeared to be in direct violation of; (b) section 6 of Rule 40-A.

During the hearings and later at the trial, Sherry L. Mahar caused several un-reasonable delays in
the proceedings by bouncing in and out of the court room attending to other matters. The
Magistrate left her un-checked to do as she pleased and also met with her in private to discuss the
case without notice to the other concerned parties on more than one occasion.

The Guardian ad Litem threatened and harassed me about her fees while being over concerned
about my financial status. Demanded to visit my home to view a bank statement confirming the
purchase of airline tickets that she had suggested I obtain. She made a statement by phone
threaten me that she would show me how powerful she was about her assignment.

In my opinion this Guardian ad Litem extended and delayed the interviews, hearings, and the
over-all process in my case by un-needed actions and conduct. She then reported to the court that
she had 70+ hours of service and wanted me to pay her at a ridiculous rate of $175.00 per hour. It
should be un-lawful for a Guardian ad Litem to conduct an investigation in this manner.
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Ms Mabhar spent a good deal of her time working for and advising the Petitioners in my case
while logging proposed hours against the court and 1. She appeared only to represent her best
interest and perform in a very authoritative fashion.

There was never a plan, assessment of hours, billing sheet, or debate about her duties and
performance. Ms Mahar reported decisions outside the courtroom as if she already new the
outcome. She mostly ran the proceedings during hearings and the trial and caused numerous
delays and un-reasonable inconvenience to several parties.

Long after the trial she had her office harass me about various issues not pertaining to me, such
as: do I know where this person lives, or that persons phone number, etc. She also continued to
harass me about fees even though the court had put that decision on hold. She made senseless
mailings to me about the girls and threats to me about filing contempt charges.

In my opinion there should be more care and caution administered before there is an appointment
of a person that could ruin someone’s life, the way this Guardian as Litem has. There should also
be serious monitoring of that appointment to ensure the rules are being followed.

The most important element is that the Guardian ad Litem should only be allowed to
perform one function, and not practice as an attorney on behave of the Parties making
allegations; while assisting and encouraging them with their petitions to the court. I also
believe these Appointees should be held accountable for their actions.

Yours Truly,

M

Lee Hensley

Lrhensley@gmail.com
865-300-1608 or 865-321-0428
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March 14, 2011

VIA U.S. MAIL

Michael W. Catalano, Clerk

100 Supreme Court Building

401 Seventh Avenue North
Nashville, Tennessee 37219-1407

Re: Rule 40A
Dear Mr. Catalano:

| am sending this letter for the purpose of objecting to any changes to provisional
Rule 40A which has been in effect since May 1, 2009. | have been given the Work
Group's Report and Recommendations. My conclusion after working several years with
Rule 40A is that it went a long way towards resolving most of the abuses in the
Guardian Ad Litem system that existed prior to May 1, 2009. My comments are
somewhat cutting but | can assure you that each and every one of them is backed up by
a transcript. If the Court or any other body needs to have copies of these transcripts,
other than those | am providing, please let me know.

The first and perhaps core issue is the deletion of Section 4, paragraph (d) which
required Guardian Ad Litems to disclose conflicts. My reasoning for this is as follows.

About a year ago, a very prominent attorney in Memphis called and wanted me
to represent him in a matter pertaining to a Guardian Ad Litem who was taking inane
positions. He was so distressed he asked the Guardian Ad Litem if there was any
relationship she had with the other side or other attorney that would cause a problem.
The response was “No”. This lawyer, operating on the proposition that occasionally “A
biind hog will find an acorn,” went to work on his own. Guess what he discovered? The
Guardian Ad Litem’s husband was being represented by the attorney whose client was
benefiting from the Guardian Ad Litem’s inane positions. The Guardian Ad Litemn
obtained an attorney and things spiraled out of control.

| told the attorney | would represent him on one condition, | was to be paid
nothing as this was something that attacked the entire legal system which | have
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cherished for the last forty-eight years. | filed a “complete” pleading which some might
refer to as scurrilous but it was factually correct. When we went to hear the Petition, the
Judge got everybody back in Chambers and was visibly distressed when he
interrogated the attorney who was representing the Guardian Ad Litem’s husband, the
Guardian Ad Litem and her attorney. The Judge handled the matter in a very forceful
way. The Judge in that case had not been happy with the adoption of Rule 40A and he
and | had had numerous arguments, both in the Courtroom and in his Chambers about
the proper role of a Guardian Ad Lifem. After this incident and some others that had
been brought to his attention, he relented and said he understood why | felt the way |

did.

| know of no reason why the disclosure provision was deleted. Jurists and
attorneys are required fo disclose conflicts of interest. The rhetorical question is “Why
are Guardian Ad Litems put on such an elevated plain they are not to be required to

disclose conflicts?”

There is a perception among some of us who practice Domestic Relations Law in
Shelby County that Guardian Ad Litems are not “Appointed”, rather they are
“Annointed”. Let me explain to you why | make that statement.

| have a case which will eventually wind up in the Tennessee Supreme Court. |
am going to go through a series of events that have taken place in that case. |
represent the Mother of two minor children whose Father is an alcoholic and his
visitation has been terminated. A Guardian Ad Litem was appointed to represent the
two children. This matter has been going on for more than five years.

After several years, | had good reason not to trust the Guardian Ad Litem. The
Guardian Ad Litem wanted to have a conference with the children. 1 insisted the
conference take place at my office with the Mother present. The Guardian Ad Litem
came to my office and a Court Reporter was present to take down what occurred.
Nothing of any moment occurred and the Guardian Ad Litem suggested the children
leave the room. After the children left the room, the Guardian Ad Litem made the
following statement in the presence of the Court Reporter to my client.

MS. HOLMES: I've thought about going to see
your children at school, but | really don’t want to do
that. I've already said | taught school and you can
say, and I've had this argument, if you will, with others
who have played the role of guardian ad litem who
have been assigned the role, who say that you can
set it up so it's not disruptive. | don't believe that. |
taught school for ten years and | don’t believe it.
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So I'm telling you because | don't intend to go to — |
want to assure you, in case you have heard of
guardians doing that, | don't plan on doing that,
Jenny.

Several months later, when the Guardian Ad Litem made statements in Court
that were inconsistent with statements made in the meeting with the children, her
response to my objection was as follows:

MS. HOLMES: FIRST OF ALL, YOUR HONOR, |
WAS NOT UNDER OATH [N THIS INTERVIEW.

The Guardian Ad Litem took the position that unless she was in Court and under
oath, she could make whatever statements she wanted and could not be held
accountable if she later changed her story.

As a result of that statement, | filed a Motion to Discharge the Guardian Ad Litem.
Not only did the Trial Court not discharge the Guardian Ad Litem, but as obvious
punishment for raising the issue, the Court granted sanctions against the Mother and
awarded the Guardian Ad Liftem and her attorney, attorney fees.

The Guardian Ad Lifem then filed a Motion to Reduce Her Attorney Fees to
Judgment and filed an Affidavit under oath this time, stating what her time entries had
been. | then filed a Subpoena Duces Tecum for the Keeper of the Records for the
Guardian Ad Litem to bring documents the Guardian Ad Litem claimed she had
reviewed and which the Mother did not have copies of. The Guardian Ad Litem filed a
Motion for Protective Order. My client had access to some of the documents and in
filing my Response to the Guardian Ad Lifem’s Motion for Protective Order, | filed my
client’s Affidavit which is self-explanatory. The egregious overcharging by the Guardian
Ad Litern is reflected in these documents. Exhibit “12” is about as bad as it gets.

The Court then heard the Motion for Protective Order and granted the Guardian
Ad Litem’s Motion and quashed the Subpoena Duces Tecum. The Court is going to
allow me one hour to cross-examine the Guardian Ad Litem on the witness stand. At
this time, the Court has no idea as to how much time will be heeded to effectively cross-
examine the Guardian Ad Litem nor do |. However, the Guardian Ad Litem is protected
by the one hour time limit. in ruling, the Court held as foliows:

THE COURT: Well, this is an unusual situation
in that it involves a Guardian Ad Litem, and we are —
we're in this period now where we're dealing with the
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Rule 40(a.) | think prior to Rule 40(a) we would never
have seen a subpoena like this or petition like this.

And, frankly, | think 40(a) as it now exists is on
it's last dying breath. | think the Supreme Court is
going to modify Rule 40(a) and | think we’ll be back
in the situation where we were prior to the time
that this Rule was put into effect (Emphasis
added.)

| don't — | don’t see the necessity of this. What
we are talking about, and Mr. Caywood is very candid
in his memorandum, it's not about — according to his
memorandum, it's not about what the children said or
didn’'t say, it's about the attorney fees issue.

| think this attorney fees issue can be dealt with
in the way we do with every attorney fee issue and
that is, you know, | was allowed ~ | required the
attorneys to submit a detailed statement and tell the
attorneys if you want to interrogate the person on the
witness stand, that you're welcome to do that.

And so | am going to treat this the same way.
If you all can't work it out, | would hope that you do, if
you can't work it out, then we'll have a hearing and I'll
— Mr. Caywood, I'll give you an hour to interrogate Ms.
Holmes from the witness stand and ask her anything
you want to ask her, but 'm not going to require her
fle to be produced; 'm not going to require any
documents to be produced.

* K Kk

THE COURT: Well, I'm just saying its within the
Court's inherent power to handle this matter and I'm
going to give you an hour; I'm going to give you an
hour to interrogate. (Emphasis added.)

This case is proceeding under the Tennessee Rules of Civil Procedure and the
Tennessee Rules of Evidence. | am not attempting to argue my case, but | know of
nothing in the law that prevents a litigant from pursuing reasonable discovery
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procedures. There is nothing unreasonable about questioning a fee bill in its entirety
when one of the entries is for reading a two sentence letter and then looking at an
attached picture of two children and charging thirty minutes for doing so.

In conclusion, in my opinion, Rule 40A should not be modified in any way
whatsoever. Provisional Rule 40A was enacted during a period of time the Legislature
was contemplating getting into the matter. | quite agree that should have been avoided
if at all possible. A cynical person such as me who has been around the legal system
for close to fifty years, could come to the conclusion Rule 40A was enacted to hold the
Legistature at bay and now we are going back to what the situation was before Ruie
40A was enacted. If that is the case, then perhaps the Legisiature does need to
become involved.

DEC/bb
Cc:  Honorable Janice M. Holder
Janet L. Richards, Professor, Cecil C. Humphries School of Law
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Respondent/Counter-Petitioner.

AFFIDAVIT OF JENNIFER FURNAS COLEMAN HENSZEY

STATE OF TENNESSEE
COUNTY OF SHELBY

|, Jennifer Furnas Coleman Henszey, hereby state under oath as follows:

1. | have read and approved the Response to Guardian Ad Litem’s Motion to
Quash Subpoena to Take Deposition Duces Tecum or In the Alternative Modify
Subpoena and Motion For Protective Order and Memorandum in Opposition to
Guardian Ad Litem’s Motion to Quash Subpoena Duces Tecum; the facts contained
therein are true to the best of my knowledge, information and belief.

2. On January 28, 2011, the Guardian ad Litem filed her Motion to Reduce
Jennifer Furnas Coleman’s Portion of Guardian ad Lifem Fees as Ordered on June 30,
2010 to Judgment and Affidavit of Linda L. Holmes (Exhibit *17).

3. Attached to the Affidavit of Linda L. Holmes (GAL) was an itemized billing
statement for the period of April 8, 2009 to June 24, 2010.

4. In reviewing the GAL’s billing statement it appeared that she had billed
excessively for some of the work shown.

5. | reviewed several letters generated in this matter. | selected 11 letters and



read each to myself while timing myself with a stopwatch.

6. For the time entry on the GALSs billing statement dated April 8, 2009 which
reads “Read and review of letter from David Caywood, the GAL billed .25 hours. | read
and reviewed the April 8, 2009 letter (Exhibit“2). | timed myself. It took me 17 seconds
to read and review this letter.

7. For the time entry on the GAL’s billing statement dated April 14, 2009 which
reads‘Read and review of ietter from Connie Luke’, the GAL billed .25 hours. | read and
reviewed the April 14, 2009 letter (Exhibit “3). | timed myself. It took me 17 seconds to
read and review this letter.

8. For the time entry on the GAL's billing statement dated April 14, 2009 which
reads ‘Read and review of letter from Melissa Berry, the GAL billed .25 hours. | read
and reviewed the April 14, 2009 letter (Exhibit4). | timed myself. It took me 34 seconds
to read and review this letter.

9. For the time entry on the GALs billing statement dated April 14, 2009 which
reads “Read and review of letter from David Caywood', the GAL billed .25 hours. | read
and reviewed the April 14, 2009 letter (Exhibit B). | timed myself. It took me 16 seconds
to read and review this letter.

10.  For the time entry on the GALS billing statement dated May 15, 2009 which
reads ‘Read and review of letter from Meredith Ally [sic], the GAL billed .25 hours. |
read and reviewed the May 15, 2009 letter (Exhibit '8). | timed myself. It took me 33
seconds to read and review this letier and enclosure.

11.  For the time entry on the GALs billing statement dated June 10, 2009 which

reads “Read and review of letter from David Caywood,, the GAL billed .25 hours. | read



and reviewed the June 9, 2008 letter (Exhibit‘7). | timed myself. It took me 11 seconds
to read and review this letter.

12.  For the time entry on the GALs billing statement dated June 10, 2008 which
reads ‘Read and review of letter from Melissa Berry, the GAL billed .25 hours. | read
and reviewed the June 10, 2009 letter (Exhibit'8). | timed myself. It took me 54 seconds
to read and review this letter and enclosure.

13.  For the time entry on the GAL's billing statement dated July 16, 2009 which
reads ‘Read and review of letter from Tonya Powers of Melissa Berrys office’, the GAL
billed .25 hours. | read and reviewed the July 16, 2009 letter (Exhibit'¥). I timed myseif.
It took me 18 seconds to read and review this letter. |

14.  For the time entry on the GAL's billing statement dated November 23, 2009
which reads '‘Read and review of letter from Dr. John McCoy', the GAL billed .25 hours. |
read and reviewed the November 21, 2009 letter (Exhibit*10?. | timed myself. It took me
14 seconds to read and review this letter.

15.  For the time entry on the GAL's billing statement dated December 15, 2009
which reads ‘Read and review of letter from Melissa Berry', the GAL billed .25 hours. |
read and reviewed the December 15, 2009 letter (Exhibit™11). | timed myself. It fook me
30 seconds to read and review this letter.

168.  For the time entry on the GAl's billing statement dated January 26, 2010
which reads “Read and review of letter and enclosure from David Caywood', the GAL
billed .50 hours. | read and reviewed the January 25, 2010 letter and enclosure
(Exhibit “12). 1 timed myself. It took me 7 seconds to read and review this lefter and

enclsoure.



17. 1 assisted Mr. Caywoods office with preparing the attached Sumrﬁary entitied
‘Charges Billed by GAL for Reading and Reviewing Correspondence Versus Time
Estimates by Ms. Henszey for Reading and Reviewing Same Correspondence’ (Exhibit
“3). In order to give the GAL the benefit of the doubt, | doubled the time it took me to
read and review the same correspondence which the GAL read and reviewed.

18.  For each of the letters shown in Exhibit 13, the GAL should have billed no
more than .05 hours or three (3) minutes for reading and reviewing each letter. Instead,
the GAL billed .25 hours or 15 mfnutes for reading and reviewing each letter in Exhibits
‘Zthrough“1 1" and .5 hours or 30 minutes for reading and reviewing Exhibit*12.

19.  As shown in Exhibit “13 for the letters in Exhibits “T" through “12, the GAL
billed a total of $525.00 which is excessive. According to my calculations, the GAL
should have billed a total of no more than $96.25. The GAL overbilled by $428.75 for
just those few letters that were taken as exampies and which do not come close to
covering the entire billing statement. o

20. The GAL included charges on her billing statements for work not related to
either the Motions to Disqualify GAL or the Motions to Disqualify Dr. Fred Steinberg. |
selected three (3) letters as examples of unrelated work. Again, these are only a few
examples of the many improper charges.

21.  On April 20, 2009, the GAL has an entry on her billing statement which
reads ‘Read and review of letter and JHF's {sic] Motion to Strike Fathers Supplement to
Proposed Findings of Fact and Conclusions of Law Submitted to Special Master” The

April 20, 2009 letter and enclosures are attached as Exhibit“14. These documents have

absolutely nothing to do with any of the Motions to Disqualify either the GAL or Dr.



documents have absolutely nothing to do with any of the Motions to Disqualify either
the GAL or Dr. Fred Steinberg yet the GAL has included them on her billing statement.
In this instance, the GAL billed $87.50 for .50 hours or 30 minutes for reading and
reviewing documents unrelated to the Motions to Disqualify

22.  On May 20, 2009, the GAL has an entry on her billing statement which reads
“Dictate letter to Dr. Shaw”. The May 20, 2009 letter is attached as Exhibit "15". This
letter has absolutely nothing to do with any of the Motions to Disqualify either the GAL
or Dr. Fred Steinberg yet the GAL has included it on her billing statement. in this
instance, the GAL billed $43.75 for .25 hours or 15 minutes for dictating a letter
unrelated to the Motions to Disqualify.

23 OnJune 8, 2010, the GAL has an entry on her billing statement which reads
“Dictate letter to counsel’. The June 8, 2010 letter is attached as Exhibit “16". This
letter has absolutely nothing to do with any of the Motions to Disqualify either the GAL

“or Dr. Fred Steinberg yet the GAL has included it on her billing statement. In this
instance the the GAL billed $43.75 for .25 hours or 15 minutes for dictating a letter
unrelated to the Motions to Disqualify.

FURTHER AFFIANT SAITH NOT.

JENNIFER FURNAS COLEMAN HENSZEY

SWORN TO AND SUBS ' re me this 22" d ebruary, 2011.

(/(,L(_,L/

Notary Public
My Commission Expires:

l ‘ X QO \ Y CONMSSN EFIRES: WY 11 010
J o




CERTIFICATE OF SERVICE

|, David E. Caywood, hereby certify that a copy of the foregoing Affidavit of
Jennifer Furnas Coleman Henszey has been faxed and mailed to Mr. Bradley W.
Eskins, Attorney at Law, 50 North Front Street, Suite 590, Memphis, Tennessee 38103
Melissa C. Berry, Attorney at Law, 1713 Kirby Parkway, Memphis, Tennessee 38120,
Mr. Glen Reid, Attorney at Law, 1715 Aaron Brenner Dr., Suite 800, Memphis,

Tennessee 38120; and Linda L. Holmes, Attomey at Law, 202 Adams Avenue,

WCwservenclientappsiCommon Files\Connie\Coleman, Jennifer-5557\Pleadings\2.21 2011 Affidavit of Jennifer Furnas Coleman

Henszey.doc
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GHA "f“-ﬂ\!’ Nﬁ’ T

o JAN 78 201
IN THE CHANCERY COURT OF SHELBY COUNTY. CEWORSSSETTL€, ¢ 41
. ‘ IME: BY:
JENNIFER FURNAS COLEMAN,
Plainuff,
VS, - : NOCKET NO. CH-02-2091-1

MARTY ALAN COLEMAN,

Defendant.

MOTION TO REDUCE JENNIFER FURNAS COLEMAN'S
PORTION OF GUARDIAN AD LITEM FEES AS
ORDERED ON JUNE 30, 2010 TO I UDGMENT

[P SRS R e

Comes ndw;.the -ﬂindé L. ﬂolme;, Guardiaﬁ Ad Litem, and moves this Hoﬁor&blé _Coﬁﬂ |
o reduce Jennifer Furnas 'Coleman’,s portion of Guardian Ad Litem Fees As Order On June 30,
2010 to Judgment and would state to the Court as follows:
1. That on June 36 2010 an drder was eﬂtcréd iﬁ this cause asscsémg. attomf;y Fe:es_
and Guardian Ad them fe:.s agamst Jenmfer Furnas Coleman for any fees mc,urred by the

opposing counsel and Guardxan Ad them regarding her Motions to disqualify Lmda L. Holmes

as Guardian Ad Litern.

2. That as of this date Jennifer Furnas Coleman has a balance due and owing the

Guardian Ad Litem for that time perjod in the amount of $10,28L25. See attached Affidavit and

itemization of charges in bill dated Januafy 28, 2011.

WHEREFORE, PREMISES CONSIDERED, your Guardian Ad Litem prays that this

M‘-A

8




FROM (MON)FEB 14 2011 11:25/8T. 11:24/No. 6800000435 7

onorable Court reduce the portion of Guardian Ad Litem fees in the amount of $10,281.25 owd

by Jermifer Furnas Coleman to judgement and for such other, further and general velief to whid

the may be cntitled in this cause.

Réspf;(:tfuliy submitted;

LINDA L. HOLMES #10664
Guardian Ad Litem '
202 Adams Avenue
Memphis, Tennessee 38103

(901) 578-1234

CERTIFICATE OF SERVICE

~ Tcertify thata copy of the foregoing document has been furnished to the following on this
ﬂ day of , 2011 via-telefax apd United States Postal Service, postage prepaid:

David Caywood

Attorney for Plaintiff

5100 Poplar Avenue, Suite 3125
Clark Tower Building

Memphis, Tennessee 38137

BY: / WW

4
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FROM MON)FEB 14 2011 11:25/8T. 11:24/No. 6800000435 P 5

IN THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE

JENNIFER FURNAS COLEMAN,

Plaintiff,
V8. ‘ ‘ DOCKET NO. CH-02-2091-1
MARTY ALAN COLEMAN,

Defendant,

- AFFIDAVIT OF LINDA'L, HOLMES

ATy ta e e e

 Comes now your affant, Linda L. Holmes, after being duly sworn and makes oath s
follows: | |
I I was appointed to act as Guardian A;:i Litém in this caise,
2, Pursuant to an‘ Order dated June 30, 2010, the total amount Jennifer Furnas
| 4 Coleman oweé to me as Guaraian Ad Litem fees f(;r the t}me perigd of -ApriI_ g, 2009 fhrou@ June

-24 2010 i8 510 281 25. See attached invoice. T

FURTHER YOUR AFFIANT SAITH NC)T /;17/ %ﬁ)

XNDA L. HOLMES

SWORN TO AND SUBSCRIBED before me this a??? day of @Mfcﬂxé

o o J%MM/%/%/M

NOTARY PUBLIC

My Commuission Expires:

E ./&ZZM L0/




FROM:

(MON)FEB 14 2011 11:25/37.11:24/No. 6800000435 P 6

Linda L. Holmes, Attorney at Law
202 Adams Avenue
Memphis, TN 38103

Phiy901) 578-1234 Fax:(901) 525-1109
Jerwy Coleman January 28,2011
Client munber ' 1072

Attention! Inv # 5185

DATE DESCRIPTION HOURS AMOUNT LAWYER

Apr-08-09  Read end review of lettor from David 025 4375 LLH
Caywood ‘ -
Dictate letter to all attorneys in resopnse to - - (.25 43,75 LLH
David's leter ' ' _ o

Apt-09-09 Read and review of letter and documents . 0.75 131,25 LLH
received from Meredith Hamilton Alley : ' ‘ ’

Apr-10-09 Read and review of letter and Motions 0.50 87.50 LLE
received from Meredith Ally _ -
Review of Mortion to Disqualifiy GAL, o 4.00 700.00 LLE

) research and writing response |

Apr-11-09 Additional review of Responise To Motion to 4.00 700.00 LLH
Disqualifiy GAL; research and writing R
response

Apr-12-09 Additional review of Respense to Motion to 2.00 350.00 LLH
Disqualify GAL; research and writing response

Apr-14-09 Read and review of letter and Father's Motion 0.50 87.50 LLH

- received from Bradley eskans .
Read and review of letter from Connie Luke 0.25 43.73 LLH
Read and review of letter from Melissa Berry 0.25 43.75 LLH
Read and review of letter from David - 0.25 43.75 LLH
Caywood "
87.50 LLH

Telephone conversation with Dr. Keliey 0.50



FROM.

hvoice#:

ApF16-09

Apri7-09

Apr20-09

5185

Apr-21 -09

Apr-22-09

Apr-23-09

Apt-27-09

(MON)FEB 14 2011

Page 2

Read and review of letter from David
Caywood

Responsive letter to David Caywood

Read and review of letter and Motion to Join
David Henszey received from Melissa Berry

Telephone conversation with Dr, Harris

Telephone conversation with Dale Tuttle

Court appearance

Read and review of letter and JHE"s Motion to

Strike Father's Supplement to Prposed
Findings of Fact and Conelusions of Law

Submitted to Special Master

Ermail to Dr. Harris

Email to Bradley Eskins and Melissa Berry

Revisions te Response to Motion to Disquaiify

(GAL and research

Additional research and additional revisions to
Response to Motion to Disqualify GAL

“Read and review of copy of letter to David

Caywood From Melissa Berry

“Travel tme to and from David Caywood's

office to hand deliver Response to Motion to
Disqualify '
Dictate letter to David Caywood

Court Clerk's office to file GAL's response

Read and review of Bradley Eskins' Rexpome
to Motion to Disqualify GAL

Court appearance and preparation of same

Read and review of letter and Affidavits
received from Meredith Hamilton Ally

Read and review of fax from David Cayw;md

Dictate letter to David Caywood

i

1268/8T.

0.00

0.25

0.50

0.50

0.25
2,50

6.50

0.25

0.25 .

2.00
2.00
0.25

0.75

0.50

0.75

2.75

0.50

0.25

0.25

1124/, 6800000435 F

January 28, 2011

0.00

4375

87.50

87.50
43.75
437.50

§7.50

"43.75
43.75
350.00
350.00

43.75

13125

4375
§7.50

13125

481.25

87.50

4375

43.75

LLH

39:¢

LLH

LLH

LLH

LLH

LLH

7

LLH

LLH

CLLH

LLH
LLH

LLH

LLH
LLH
LLH

LLH

LLH

LLH

LLH
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_ - FROM
hvgice¥ 5185 Page 3 Jannary 28, 201

M ay-04-0% Read and review of letter from Melissa Berry 0.25 43.75 LLH
Read and review of letter from Connic Luke 0.25 43.75 LLH
Read and review of copy of letter to David. 0.25 43,75 LLH
Caywood received from Melissa Berry

May-05-09 Read and review of fax from David Caywood 025 43.75 LLH
Dictate letter to David Caywood 0.25 43.75 LLH

May-(6-09 Read and review of letter from David 0.25 4375 LLH
Caywood

May-07-09 Read and review of emails from Marty 0.25 4375 LLH
Coleman, Dr. Harris and Dr. Beebe
Court appearance to address Court regarding 0.50 37.50 LLH
status conference ' | 7

May-13-09 Read and review of letters from David . 0.25 13.75 ~ LLH
Caywood ‘ ) o ‘ . o
Dictate letter to David Caywoéd .25 43,75 ‘ LLH

May-14-09 ~ Telephone conversation with'Bradley Bskins . 0.50 87.50 LLH
and review Dr. Shaw's records B '

May-15-09  Read and review of letter from Meredith Ally 0.25 4375 . LLH

May-20-09 Dictate letter to Dr. Shaw 025 43.75 LLH

May«i 1-09 Confefcncc with Marty Coleman 0.50 - 87.50 LLH

May-22-09 Read and review of letter and Motion to 0.25 43,75 LLH

' Reasscss GAL fees received from Melissa

Berry ,

May-27-0¢ Read and review of letter and Ms. Henszey's .50 87.50 LLH
memorandum pertaining to scheduling
conference received from David Caywood

Jun-04-09 Read and review of letter of email from Marty 0.25 43.75 LLH
Coleman .
Responsive email to Marty Coleman 0.25 43,75 LLH

Jun-10-09 Read and review of letter from David 0.25 43.75 LLH
Caywood ‘ '

Read and review of letter from Melissa Berry .25 43.75 LLH



(MONYFER 14 2011 11:28/87.11:24/No. 6800000435 »  §

t

FROM
Ivoicced: 5185 Page 4 " January 28, 20!
T 209 Dictate letter to Dr. Mary Hurley 0.25 43.75 LLH
Jus16-09 Read and review of cmail from Or. Harris 0.25 43.75 MLH
Emnail to Marty Coleman and Bradley Eskins ~ 0.25 4375 LLH
Jul-61-09 Read and review of fax from Meredith Alley 0.50 87.50 LLH
Jul-16-09 Read and review of emails from Marty 0.25. 4375 LLH
Coleman : | ‘
- Jul-09-09 Diectate letter to David Caywood, Melissa 0.25 43.75 LLH
: Berry and Bradley Eskins )
Jal-15-09  Read and review of two emails 0.50 87.50 LLH
Read and review of letter from David 0.25 43.75 LLH
. Caywood .
Jul-16-09 . Read and review of letter from Tonya Powets 0.25 43,75 LLH
of Melissa Berry 3 ofﬁcc ‘
Jul-28-09 Read and review of vacious emails regarding 0.25 4375 - LLM
appearance in Court to reset Motions due to '
. ,medmnon being scheduled - .
Jul-29-09 Read and review of ernail from Marty 0.25 4375 LLH
Coleman : o
: Sep-}O-OQ- .. Read and review of email from Marty 0.25 43.75 - LLH
‘Colcman ‘ _ '
Read and review of additional emails from 025 43.75 - LLH
Marty Coleman 0 '
Oct-16-09 Read and review of email from Marty 0.25 43.75 LLH
Coleman |
Oct-20-09 Conference with Marty Coleman 0.25 43,75 LLH
Nov-02-09 Read and review of emails from Marty 025 43.75 LLH
Colemen - .
Nov-18-09 Read and.review of copy of lelter to David 025 43.75 LLH
Caywood received from Bradley Eskins
~ Nov-23-09 Read and review of letter from Dr. Jobn .25 4375 LLH
McCoy : ‘
Telephone conversation with Marty Coleman 025 43.75 LLH
1.0¢ 175.00 LLH

Conference with Marty Coleman and Bradley
Eskins
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FROM-
hvoiced: 5185 Page 5§ January 28, 2011
NoV24-09, - Read and review of documents received from 0.50 87.50 . LLH
) Bradley Esking’ office .

Dec]4-09 Dictate letter to attorneys enclosing Dr. 0.25 43.75 LLH
Mccoy's letter '
Review correspondence and prepare for Court 2.00 350.00 LLH
and Court appearance on David's Emergent s
Motion/Petition :

Drecl 5-09 Read and review of letter from Melisa Berry 0.25 - 43,75 LLH

Decd 6-09 Read and review emails between Marty .50 87.50 LLH
Coleman and Drs. Harris and Bebee .

Dec21-09 Read and review of letter from Dav:d 0.50 87.50 LLH
Caywood . | .

Jan-26-10 Read and review of letter and enclosure from 0.50 87.50 LLH
David Caywocd : _ -
Dictate letter to David Caywc}od 0.25 - 4375 LLH |
Read and review of letter to David Caywood 025 0 4375 LLH
from Tonya Powers ) . '
Responsive letter 10 Davxd Caywood re; 0.25 43,75 - LLH

o meeting . _ 3 -

Feb-18-10 Read and review of letter from Melissa Beuy' 0.25 43,75 LLH

Feb-19-10 Read and review ofTrmscnpt of Proceedmgs 050 87.50 LLH

: : ~ from February 12, 2010 _

Feb-24-10 Read and review of letter from Bradley Eskins 0.25 43.75 LLH

Feb-25-10 Read and review of emal from Melissa Berry 025 43,75 LLH
Read and review of copy of letter to David 0.25 43,75 LLH

_ Caywood received from Glen Reid

Mar-01-10 Read and review of Tetter and proposed Order 025 4373 LLH
received from David Caywood - :

Mar-02-10 Read and review of email from Glen Reid 0.25 . 4375 LLH
Read and review of email from Dale Tuttle 0.23 43.75 LLH

0.25 43,75 LLH

Read and review of email from Mclissa Berry



FROM.

Invojcel:

Mazr10-10

Mari8-10

Marl19-10
Mar23-10

Mar29-10
Apt7-10

Apr-16-10

~May-19-10

May-21-10

May-25-10

Jun-08-10

Jun-09-10

Jun-10-10

Jun-11-10

5185

(MON)FEB 14 2011

Page 6

Read and review of email from Dr. Harris
Research case law termination of visitation
Dictate letter to David Caywood

Read and review of letter from David - '
Caywood

Conversation with Amy Becbe

Read and review of email from Glen Reid

Read and review of letter from David

Caywood

Read and review of email from Marty
Coleman

Read and review of cmeuls from Marty

- Coleman

Read and review of Ietter from David
Caywood :

" “Read and review of letter from Melissa Berry

Read and review of letter from Bradley Eskins

Read and review of emaﬂs from Marty
Coleman

Read and review of email from Marty
Coleman and responsive email

Read and review of letter from Bradley Eskins

Dictate letter o counscl

- Preparation defense to Motion

Review file and work on Response to Mother's
Amended Motion to Remove GAL

Fmail to Melissa Berry

‘Dictate letter to David Caywood

Emaii to James King

1126/871

0.25
0.75

0.25

0.25

0.25
0.25

.25
0.25

0.25

0.25

0.25

0.25

1.00

1.50

1724/No. 6800000435 P 11

January 28, 200

43.75
43.75

43,75
43,75
43.75

4375

4375

4375

43,75
43.75

43.75
43.75
175.00

26250

43,75
43.75

4375

LLH
LLH
LLH
LLH

LLH

LLH

LLH

LLH

LLH

LH

LLH

LLH

LLH

LLH

LLH
LLH
LLH
LLH
LLH
LLH

LLH
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FROM. {
lvovice#: S18S ‘ Page 7 January 28, 20/l
Jun-i6-10 Read and review of letter from David 0.25 43.75 LLH
Caywood
Jun-14-10 Court appearance re: Motion to Remove GAL 2.00 350.00 LLH
Totals 5875 $10,28125
Total Fee & Disbursements $19,281-25
$10,280.25

Balance Now Due
TAX D Number 621677524



LAW OFFICES

OF
DAVID E. CAYWOOD
ATTORNEYS ATLAW

DAVID E. CAYWCOD KAREN SUGG, pARALEGAL
MEREDITH HAMILTON ALLEY* 5100 POPLAR AVENUE, SUITE 3125 CONNIE LUKE, PARALEGAL
TRENTON W, PITTS MEMPHIS, TENNESSEE 38137
AMELIA KENDRICK THOMPSON

TELEPHONE FACSIMILE
*Fluent in: Spanish {901) 526-0206 (901) 525-1540

April 8, 2009

VIA FACSIMILE ONLY VIA FACSIMILE ONLY
Ms. Melissa C. Berry Bradley W. Eskins
Attorney at Law Attorney at Law
1713 Kirby Parkway 50 North Front Street, Suite 590
Memphis, Tennessee 38120 Memphis, Tennessee 38103

Re:  Coleman, Jenny — Grandparents’ Matter
Our File: 5708
Dear Counsel:

| understand the two of you are agreeable to hearing this matter on Friday, April
24,2009. As of the dictating of this letter, | have not heard from Ms. Holmes. f she is
available Friday, Aprif 24, 2009, then | am agreeable to passing the Motion one week.
Unless and until | hear from her, we will have to hear this Motion Friday, April 17, 2009.
I am doing the best | can to accommodate Mr. Eskins but we need Ms. Holmes'

response one way or the other.

DEC/bb -
Cc:  Linda Holmes, Attorney at Law

B i
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LAV OFFICES
OF
DAVID E. CAYWOOD
ATTORNEYS AT LAW

DAVID E CAYWOOD KAREN SUGG, pARALEGAL
MEREDITH HAMILTON ALLEY* 5100 POPLAR AVENUE, SUITE 3125 CONNIE LUKE, PARMEGAL
TRENTON W. PITTS MEMPHIS, TENNESSEE 38137
AMELIA KENDRICK THOMPSON

TELEPHONE FACSIMILE
*Fluent in Sparush (901} 526-0206 (901) 525-1540

April 14, 2009

VIA TELECOPIER AND E- MAIL
Ms. Brenda Stallings

Clerk for Chancellor Walter I.. Evans
Part |, Chancery Court

140 Adams Avenue, Room 308
Memphis, Tennessee 38103

RE: Coleman v. Coleman
Docket No. CH-02-2091-1
Our File No. 5708

Dear Ms. Stallings:

Pursuant to our telephone conversation yesterday afternoon, you are striking
Jennifer Furnas Henszey's Motion to Disqualify Guardian ad Litem, Linda L. Holmes
that is set for 9:00 a.m. Friday April 17, 2009.

Also pursuant to our telephone conversation, Jennifer Furnas Henszey's Motion
to Disqualify and Discharge Dr. Fred Steinberg and Prevent Dr. Steinberg from
Testifying should remain on the docket as it will be heard at 9:00 a.m. Friday, April 17,
2009.

ery%truiy yours,

nnie S. LuKe
/csi

cc.  Bradley W. Eskins, Attorney at Law (via facsimile only)
Melissa C. Berry, Attorney at Law (via facsimile only)
Linda Holmes, Attorney at Law  (via facsimile only)

' T — P 4 1 1 1A i/ NG



ROGERS BERRY & CHESNEY, PLLC

LAURA D. ROGERS ATTORNEYS AT LAW TANYA C. POWERS
MELISSA C. BERRY 1713 KIRBY PARKWAY » MEMPHIS - TENNESSEE 38120 Office Administrator
MARGARET M. CHESNEY Telephone 901.755.5994

Facsimile 901.755.8714

Aprit 14, 2009
Via Fax with Mail Confirmation

David E. Caywood, Esg.

Clark Tower

5100 Poplar Avenue, Ste. 3125
Memphis, TN 38137

RE: Jennifer Furnas Coleman v. Marty Alan Coleman v. Larry & Anne
Coleman
Shelby County Chancery Court Docket No. CH-02-2091 Part |

Dear David:

On April 1%, Dr. Steinberg forwarded a letter requesting that he be permitted to
observe the children with my clients as part of his evaluation. On February 17", you
advised the Court that your client would cooperate “within a reasonable range” with Dr.
Steinberg's evaluation. Since this is an evaluation for purposes of a grandparent visitation
case, it would seem to me that Dr. Steinberg’s request to meet jointly with Larry and Anne
Coleman and the children is quite reasonable.

You have made it clear that no one involved in this litigation will have access to the
children without the permission of your client. To date, Ms. Henzsey has not contacted Dr.
Steinberg to coordinate scheduling this session for the children. My clients are ready,
willing and able to comply with Dr. Steinberg's request and to meet with the children at Dr.
Steinberg’s office at Ms. Henzsey's convenience. Please advise.

Sincerely,

ROGER CHESNEY, PLLC

cc.  Linda Holmes (via fax)
Bradley Eskins (via fax)
Dr. Fred Steinberg (via fax)
Larry & Anne Coleman
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LAY OFFICES
OF
DAVID E. CAYWOOD
ATTORNEYS AT LAW
DAVID E. CAYWQOD KAREN SUGG, rARALEGAL
MEREDITH HAMILTON ALLEY* 5100 POPLAR AVENUE, SUITE 3125 CONNIE LUKE, PARALEGAL
TRENTON W. PITTS MEMPHIS, TENNESSEE 38137
AMELIA KENDRICK. THOMPSON
TELEPHONE FACSIMILE
*Fluent in Spanish (901} 526-0206 (901) 5251540
April 14,2009
RMATION FROW.
VIA FACSIMILE AND U.S. MAIL | FOR HOU ARIOOD, ATIORNEY
) C L DAVID E. C
mea |

Mr. Bradiey W. Eskins

Attorney at Law

50 North Front Street, Suite 590
Memphis, Tennessee 38103

Re: Coleman v. Coleman

Our File No. 5557 | §510Y

Dear Brad:

tam in receipt of your letter of April 14, 2009, My Motion to disqualify Dr. Steinberg
only relates to the grandparents’ case. If and when the issue with the father becomes
relevant, the Order relating to the grandparents’ case will have no effect upon the father's
case. That being the case, you have no interest in this Motion on Friday and therefore it
will go forward on that date.

DEC/mh
cc:  Melissa C. Berry, Esq.
Linda Holmes, Esq.

o4 Vi ok 0*4“1




LAW OFFICES

OF
DAVID E. CAYWQOOD
ATTORNEYS AT LAW

DAVID E. CAYWOOD KAREM SUGG, PARALEGAL
MEREDITH HAMILTON ALLEY* 5160 POPLAR AVENUE, SUITE 3125 CONNIE LUKE, pPARALEGAL
TRENTON W. PITTS MEMPHIS, TENNESSEE 38137
AMELIA KENDRICK THOMPSCGN

TELEPHONE FACSIMILE
*Fluent in Spanish 901} 526-0206 . {801) 525-1540

May 15, 2009

Via Facsimile and U.S. Mail Via Facsimile and U.S. Mail
Mr. Bradley W. Eskins Ms. Linda Holmes
Attorney at Law Attorney at Law
50 North Front Street, Suite 590 202 Adams Avenue
Memphis, Tennessee 38103 Memphis, Tennessee 38103

Via Facsimile and U.S. Mail
Ms. Melissa C. Berry
Attorney at Law

1713 Kirby Parkway
Memphis, Tennessee 38120

Re: Jennifer Furnas Coleman v. Marty Alan Coleman
(Grandparents matter)
Our File: 5708
Dear Counsel:
Enclosed is an attested copy of Order Granting Motion for Chancellor to Recuse
Himself that was entered with the Court.

Sincerely,
Meredith Hamilton Alley

MHA/ss
Enclosures

d)ey
DEC Mt




IN THE CHANCERY COURT OF TENNESSEE
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPHIS

SHIRLEY ANNE COLEMAN

JENNIFER FURNAS HENSZEY, §
§
Plaintiff/Counter-Defendant, §
§
VS, § No. CH-02-2091-1
: § Parti (i)
MARTY ALAN COLEMAN, §
8§
Defendant/Counter-Plaintiff. §
§
VS. §
§
LAWRENCE COLEMAN and §
§
§
§

Intervening Petitioners

ORDER GRANTING MOTION FOR CHANCELLOR TO RECUSE HIMSELF

This cause came on to be heard on Thursday, April 23, 2009, before Walter L.
Evans, Chancellor of Part | of the Shelby County Chancery Court, upon Jennifer Furnas
Henszey's Motion for Chancellor to Recuse Himself from this cause, Affidavits filed in
support of the Motion, statement of counsel for all of the parties, statement of counsel
fof Dr. Fred Steinberg, who is not a party, statements of Charles W. McGhee,
withdrawing attorney for David Henzsey, statements of Zachary M. Moore, attorney for
T ammy Milligan, and the entire record, after all of which the Court finds the Motion
should be granted and the case assigned to another Jurist.

The Court further finds that the transcript of the hearing held April 23, 2009 shall

be filed in this cause and incorporated herein by reference.



ALL OF WHICH IS HEREBY ORDERED, ADJUDGED and DECREED.

WALTER L. EVANS

CHANCELLOR

e, 05 (15107
[ / /

=

David E. .,-,. =
Attorney fo er Fumas Henszey
5100 P&plar Avenue Suite 3125
Memphis, Tennessee 38137

(901) 526-02086

/C({Qm@ [ g@\ﬂf’\ /Qk o

Melissa C. Berry, #1096 ¢ /¢ Rt
Attorney for Intervening Petitioners

1713 Kirby Parkway
Memphis, Tennessee 38120
(901) 755-5994

Ll YR, )22
Linda L. Holmes, #omes@ﬁ/g‘@ﬂ“"

Guardian Ad Litem

202 Adams Avenue
Memphis, Tennessee 38103
(801) 578-1234

CERTIFICATE OF SERVICE

—+ -Pavid E. Caywood,; hereby certify that-a copy. of the foregoing Order Granting
Motion for Chanceilor to Recuse Himself has been faxed and mailed to Bradiey Eskins,
Attorney for Marty Alan Coleman, 50 North Front Street, Suite 770, Memphis,

Tennessee 38103, this 15" day of May, 2009. //

S:\Barbaratwpfiles\Coleman, Jennifer - Grandparents matter 5708\Order Granting Motion to Recuse 4.24.09 (2).doc

2




LAW OFFICES

QF
ATTORNEYS AT LAW

DAVID E. CAYWOOD ' KAREN SUGG, PARALEGAL
MEREDITH HAMILTON ALLEY* 5100 POPLAR AVENUE, SUITE 3125 CORNNIE LUKE, PARALEGAL
TRENTON W, PITTS MEMPHIS, TENMESSEE 38137
AMELIA KENDRICK THOMPSON

TELEPHONE FACSIMILE
*Fluent in Spanish (901) 526-0206 {901) 525-1540

June 8, 2009

VIA FACSIMILE

Ms. Melissa C. Berry
Attorney at Law

1713 Kirby Parkway
Memphis, Tennessee 38120

Re: Coleman, Jenny — Grandparents’ Matter
Qur File: 5708

Dear Melissa:
| am not available June 18, 2009. However, | am available June 25, 2009 at 4:00
p.m. which is one of the dates your office gave us. 1 am going to put it down for that

date. | would appreciate your sending me a Notice.

With very best wishes | remain,

Sincerely,

David E. Caywood

DEC/bb
Cc:  Bradley W. Eskins, Esq.
Linda Holmes, Attorney at Law
VPSP

. /
CTe o eday
;?u-ﬁ




ROGERS BERRY & CHESNEY, PLLC

LAURA D. ROGERS ATTORNEYS AT LAW TANYA C. POWERS
MELISSA C. BERRY 1713 KIRBY PARKWAY - MEMPHIS - TENNESSEE 38120 Office Administraror
MARGARET M. CHESNEY Telephone 901.755.5694

Facsimile 901.755.8714

June 10, 2009

David E. Caywood, Esq. P&\
Clark Tower

5100 Poplar Avenue, Ste. 3125
Memphis, TN 38137

Bradiey W. Eskins, Esq.
50 North Front Street, Ste. 590
Memphis, TN 38103

Linda L. Holmes, Esq.
202 Adams Avenue
Memphis, TN 38103

RE: Jennifer Furnas Coleman v. Marty Alan Coleman v. Larry & Anne

Coleman
Shelby County Chancery Court Docket No. CH-02-2091 Part ! (I1)

Dear Counse!:

Enclosed please find a Notice to Take Deposition of Dr. Jonathan Shaw and
accompanying Subpoena. As agreed, the deposition is scheduled for June 25, 2009 and
will begin at 4.00 p.m.

Sincersly,

& CHESNEY, PLLC

glissa C. Berry

Enclosures
ce Larry & Anne Coleman (w/encl.)

Cre | emadn 1L llaloy




| T
IN THE CHANCERY COURT OF SHELBY COUNTY “FENRERSEE.
JUN 1 2009

BHELBYOOUNTY D 1

- DEWUN R. SETTLE, C & M
JENNIFER FURNAS COLEMAN, Lt BY:

Plaintift/Counter-Defendant,
VS. No. CH-02-2091 7
Part 1 (I}
MARTY ALAN COLEMAN,
Defendant/Counter-Plaintiff,

V3.

LAWRENCE COLEMAN, and
SHIRLEY ANNE COLEMAN,

Intervening Petitioners,

NOTICE TO TAKE EVIDENTIARY DEPOSITION DUCES TECUM
OF DR, JONATHAN SHAW, M.D.

TO: Jennifer Furnas Coleman Marty Alan Coleman
c/o David E. Caywood, Esq. c/o Bradley Eskins
5100 Poplar Ave., Suite 3125 . 50 N. Front St., Suite 770
Memphis, TN 38137 _ Memphis, TN 38103

PLEASE TAKE NOTICE that the evidentiary deposition of Dr. Jonathan Shaw,
M.D. will be taken upon oral examination before a cerified court reporter and/or other
officer authorized by law to take depositions, at the offices of Dr. Jonathan Shaw, M.D.,
1384 Cordova Cove, Germantown, Tennessee, 38138, on Thursday, June 25, 2009,
commencing at 4:00 p.m., regarding any matter, not privileged, which is relevant to the
subject matter involved in the pending action.

The deponent is to bring the following items to the deposition:

Any and all documents, medical charts, memoranda, testing, evaluations,
notes, prescription records, etc., regarding Kyler Alan Ccleman, DOB
3/18/00.



The oral examination will continue from day to day until completed. You are

invited to attend and examine.

mitied,

elissa C. Berry, #19967
ROGERS BERRY & CHESNEY, PLLC
Attorney for Larry & Anne Coleman
1713 Kirby Parkway
Memphis, TN 38120
(901) 755-5994

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been sent via U.S. Mail, postage
prepaid, to David Caywood, Attorney for Plaintiff, at 5100 Poplar Avenue Ste. 3125,

Memphis, TN 38137, to Bradiey Eskins, Attorney for Defendant, at 50 North Front
Street, Ste. 770, Memphis, TN 38103, and to Li dwlmedian ad Litem, 202
Adams Avenue, Memphis, TN 38103, this t ay ol , 2009

Un L’
issa C. Berry O




STATE OF TENNESSEE SUBPOENA* DOCKET NUMBER
SHELBY COUNTY to testify X duces tecum
CHANCERY COURT X_ to take deposition ch. 022031 Part 1 (i)
PLAINTIFF DEFENDANT
Jennifer Furnas Colernan v. Marty Alan Coleman v. Lawrence Coleman and Shirley
Anne Coleman

TO: {Name, Address & Telephone Number of Witness)

Method of Service:
Dr. Jonathan Shaw, M.D.

. S'heéby County Sheriff
1384 Cardova Cove Out of Caunty Sheriff
Germantown, TN 38138 R Private Process Server

“You are hereby commanded to appear at the time, date and place specified for the purpose of giving testimony. in addition, if
indicated, you are to bring the items listed. Failure to appear may result in punishment by fine and/or imprisonment as provided ty

law.
TiME TO APPEAR DATE TO APPEAR ITEMS TO BRING:
4:00 p.m. Thursday, June 25, 2009

PLAGE TO APPEAR: Chancery Court, Part
140 Adams Ave.

Third Floor Any and ail documents, medical charts, memoranda, testing,
Memphis, Tennessee 38103 evaluations, notes, prescription records, etc, regarding Kyler Alan
SOR-

Coternan, DOB 3/18/00.

1384 Cordova Cove

Germantown, TN 38133
____Additional List Attached

This subpoena is being issued on behalf of

Plaintiff Defendant X Intervening fetitionecs o

Attorney: Nurrber)

Dewun R, Settle, Clerk and Master

ATTORNEY'S
SIGNATURE:

Deputy Clerk g4

Private Prodess Server's Name, Address and Pr@e)hdo.

NOT FOR SERVICE
RETURN ON SERVICE OR RETURN USE

Check one: Note: A Private Process Server's or an Attorney’s return must be sworn to below.

1. ___ lcertify thaton I served a copy of this subpoena on the witness stated above by

2. ___ lcerifythaton | failed to serve a copy of this subpozna on the witness because

Notes or Signature of recipient {Optional):
Sworn to and subscribed before me on this

day of . 20

MNotary Public / Deputy Count Clerk

Signature of Sheriff, Attomey or Attormney's Agent
My Commission Expires:

C!}\For disabiiity assistance only-901-379-7895 Revised 07/10/07
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ROGERS BERRY & CHESNEY, PLL

LAURA D. ROGERS ATTORNEYS AT LAW . TANYA C. POWERS
MELISSA C.BERRY 1713 KIRBY PARKWAY - MEMPHIS - TENNESSEE 38120 Office Admiloistraror
MARGARET M. CHESNEY Teiephone 901.755.5994
Facsimile 9017558714
July 16, 2009
_ Jﬁg Via Fax Only

David E. Caywnod, Esq.

D/ j,_ Clark Tower
5100 Poplar Avenue, Ste, 3125

Memphis, TN 38137

RE-  Jennifer Furnas Colernan v. Marty Alan Coleman v. Larry & Anne

Coleman
Shelby County Chancery Court Docket No. GH-02-2091 Part 1 (1)

DearMr. Caywood:

«  Your faxed correspondence of today's date regarding yciur proposed Order
Referring Matter to Mediation was received after Ms. Berry left the office. Ms. Bernry will
not be back in the office until July 27%, and she will respond {o your correspondence upon
her return.

Sincerely,

ROGERS BERRY & CHESNEY, PLLC

JOAU/J&L p@cuam)

Tanya C. Powers
Paralegal to Melissa C, Berry

ce Bradley Eskins (via fax)
Linda Holmes (via fax)
LLarry & Anne Coleman

www.rbcfirm.com



FRON OIONIDEC 14 2608 11:° “T.11:20/No. 6800000143 P 3

- Joun W, McCoy, PuD
Clinical Psychologist

4 38 PorLar Avesus, Surte 404 COrece: 901 7565583
Wl lprie, Tomesses 381172508 Ears {901) 4052015

N_ovember 21, 2009

Linda Holmes, Esq.
Guardian ad Litem
202 Adams Avenue
Memphis, TN 38103

Re: Marty Colernan
DOB: 4-7-69

Dear Ms. Holmes:

f et with Mr. Coleman yesterday. Tam unable to find any reason
why Mr. Coleman should not have supervised visitation with his

children.

It is most likely in the best interest of the children, as well as M,
Coleman that he reestablishes a relationship with them soon.

Sincerely,
Johin McCoy, PhEY

Clinical and Forensic Psychologist

APA Certified Proficient in the
Treatment of Substance Use
Disorders

pc: Mr. Coleman, Ms. Stephens
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ROGERS BERRY & CHESNEY, PLLC
LAURA D, ROGERS® ATTORNEYS AT LAW TANYA C. POWERS
MELISSA C. BERRY 1713 KIRBY PARKWAY - MEMPHIS - TENNESSEE 38120 Office Administralor
MARGARET M. CHESNEY Telaphane 901.755.5994
"Rule 31 Medistor Facsimile 901.7558714

December 15, 2009

% Via Fax with Mail Confirmation

’% David E. Caywood, Esq.

: Clark Tower
5100 Poplar Avenue, Ste, 3125
Memphis, TN 38137

RE: Jennifer Fumas Coleman v, Marty Alan Coleman v. Larry & Anne

Coleman
Shelby County Chancery Court Docket No. CH-02-2091 Part | (11

Dear David:

My clients and 1 are in receipt of your hand-delivery of yesterday's date and Ms.
Henszey's settfement offer on the grandparent issues as set forth in the proposed Gonsent
Order Pertaining to Grandparent Issues. As 1 suspected would be the case, this is a
different offer than the one your client extended at the end of mediation with Judge Riley
and includes terms that were neither discussed nor negotiated.

Your client’s conduct in filing the Emergency Petition for Injunctive Ralief during the
middle of settlement negotiations, combined with your statement accompanying the new
offerthat “Ms. Henszey will entertain no modifications to the proposed consent order”, have
sent a clear message to my clients that Ms. Henszey is neither interested in settling this
case in good faith nor concerned about the benefit to her children of a relationship with my
clients. Her offer is rejected.

I will notify Natasha Langston that we need to obtain a setting on the pending
maotions.

Sincerely,

www.rbefirm.com




LAW OFFICES
OF

DAVID E. CAYWOOD

ATTORNEYS AT LAW

DAVID E. CAYWOOD KAREN SUGG, OFFICE MANAGER/PARALEGAL
TRENTON W. PITTS 5100 POPLAR AVENUE, SUITE 3125 CONNIE LUKE, PARALEGAL
AMELIA KENDRICK THOMPSGN MEMPHIS, TENNESSEE 38137 TERRI JOMN, PARALEGAL

TELEPHONE FACSIMILE
{901) 526-0206 (901) 525-1540

January 25, 2010
VIA U.S. MAIL ONLY
Ms. Linda Holmes
Attorney at Law
202 Adams Avenue
Memphis, Tennessee 38103

Re: Coleman, Jenny — Grandparents’ Matter
Our File: 5708

Dear Linda:
| am sending you a recent color photograph of the Coleman children.

"Sincerely,

DEC/bb

Encl.

Cc:  Melissa C. Berry (w/encl.)
Bradley W. Eskins (w/encl.)

7 ity







CHARGES BILLED BY GAL FOR READING AND REVIEWING CORRESPONDENCE VERSUS TIME
ESTIMATES BY MS. HENSZEY FOR READING AND REVIEWING SAME CORRESPONDENCE

A B C D E E G
. . Ms. Henszey's Ms. Henszey's
Date Description @vr s| GALs Estimated Time Charge Difference
Time charge "
4 X2 (.05 minimum)
2 4/8/2009Read and review of letter from David Caywood 0.25 $43.75 34 seconds $8.75 $35.00
3 | 4/14/2009|Read and review of letter from Connie Luke 0.25 $43.75 34 seconds $8.75 $35.00
4 | 4/14/2009|Read and review of letter from Melissa Berry 0.25 $43.75 62 seconds $8.75 $35.00
5 | 4/14/2009!Read and review of letter from David Caywood 0,25 $43.75 32 seconds $8.75 $35.00
6 | 5/15/2009/Read and review of letter from Meredith Ally 0.25 $43.75| 1 minute & seconds $8.75 $35.00
7 6/10/2009!Read and review of letter from David Caywood 0.25 $43.75 22 seconds $8.75 $35.00
8 | 6/10/2009|Read and review of letter from Melissa Berry 0.25 $43.75| 1 minute 48 seconds $8.75 $35.00
Read and review of letter from Tonya Powers
. 7/16/2009 of Melissa Berry's office 0.25 $43.75 36 seconds $8.75 $35.00
10 | 11/23/2009|Read and review of letter from Dr. John McCoy 0.25 $43.75 28 seconds $8.75 $35.00
11] 12/5/2009/Read and review of letter from Melissa Berry 0.25 $43.75 1 minute $8.75 $35.00
Read and review of letter and
» 1/26/2010 enclosure from David Caywood B 0.50 $87.50 14 seconds $8.75 $78.75
13 i TOTALS $525.00 $96.25 $428.75




LAW OFFICES

OF
DAVID E. CAYWOOD
ATTORNEYS ATLAW

DAVID E. CAYWGOD KAREN SUGG, PARALEGAL
MEREDITH HAMILTON ALLEY* 5100 POPLAR AVENUE, SUITE 3125 CONNIE LUKE, PARALEGAL
TRENTOMN W. PITTS MEMPHIS, TENNESSEE 38137
AMELIA KENDRICK THOMPSON

TELEPHONE FACSIMILE
*Fluent in Spanish {901} 526-0206 {901) 525-1540

April 20, 2009

VIA FACSIMILE VIA FACSIMILE
AND U.S. MAIL AND U.S. MAIL
James S. Strickland, Jr. Bradley W. Eskins
Attorney at Law Attorney at Law
44 North Second Street, Suite 502 50 North Front Street, Suite 590
Memphis, Tennessee 38103 Memphis, Tennessee 38103

Re: Coleman, Jenny—-Grandp'aTems‘-Maﬂef /,ﬁ_, e
Our File: 5768 44557

Dear Special Master Strickland and Mr. Eskins:
Enclosed please find filed stamped copies of the foilo_wing documents:

1. Jenny Henszey's Motion to Strike Father's Supplement to Proposed
" Findings of Fact and Cenclusions of Law Submitted to Special Master;

2 Affidavit of Meredith Hamilton Alley.
Sincerely, :
Karen D. Sugg
Paralegal to David E. Caywood

ks
cC: Ms. Linda Holmes, Guardian Ad Litem
Ms. Melissa Berry, Attorney at Law




“"DMDM e, -
IN THE CHANCERY COURT OF TENNESSEE SHE%COD%% Mg
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEM} CHANGERY coury
APR-24, 2009
iy

DEWUR ;
JENNIFER FURNAS COLEMAN, § mg"’” A.Sk1 e, Ca M
§ o~
Plaintiff, §
§
VS. § No. CH-02-2091-1
§ Partl
MARTY ALAN COLEMAN, §
§
Defendant. §

JENNY HENSZEY'S MOTION TO STRIKE FATHER'S SUPPLEMENT TO PROPOSED
FINDINGS OF FACT AND CONCLUSIONS OF LAW SUBMITTED TO SPECIAL
MASTER

TO SPECIAL MASTER JAMES STRICKLAND:

Comes now the Plaintiff, Jennifer Furnas Henszey, and respectfully alleges that
there is no authority for Marty Coleman to ﬁ!e; his Supplement to Proposed Findings of
Fact and Conclusions of Law Submitted to Special Master, and as such, the
Supplement should be stricken from the record.

Respectfully submiitted,

My J A

David E. Caywood (#7827)
Meredith Hamilton Alley (#024981)
Attorneys for Plaintiff
Jennifer Furnas Henszey
5100 Poplar Avenue, Suite 3125
Memphis, Tennessee 38137
901-526-0206




CERTIFICATE OF SERVICE

I, Meredith Hamilton Alley, hereby cerlify that a copy of the foregoing Jenny
Henszey's Motion to Strike Father's Supplement to Proposed Findings of Fact and
Conclusions of Law Submitted to Special Master has been faxed and mailed to Mr.
Bradley W. Eskins, 50 North Front Street, Suite 590, Memphis, Tennessee 38103, Ms.
Melissa C. Berry, Attorney at Law, 1713 Kirby Parkway, Memphis, Tennessee 38120,
and Ms. Linda Holmes, Guardian ad Litem, 202 Adams Avenue, Memphis, Tennessee

38103, this 20th day of April, 2009.

Meredith Hamilton Alle?

SASusiewpfiles\COLEMAN_JENNIFER 5557\Motion to Strike Father's Supplement 4.17.09.doc



(<]~ TN

ﬁHAucsﬁgoh%NJgTU
IN THE CHANCERY COURT OF TENNESSEH . £
FOR THE THIRTIETH JUDICIAL DISTRICT AT MER

JENNIFER FURNAS COLEMAN,
Plaintiff,

VS. No. CH-02-2091-1
Part |

MARTY ALAN COLEMAN,

L U WO LG LGN LN WG L LD

Defendant.

AFFIDAVIT OF MEREDITH HAMILTON ALLEY

STATE OF TENNESSEE )
COUNTY OF SHELBY )

| MEREDITH HAMILTON ALLEY, being duly sworn, hereby state that the facts
contained in the foregoing Jenny Henszey's Motion to Strike Father's Supplement to
Proposed Findings of Fact and Conclusions of Law Submitted to Special Master are

true to the best of my knowledge, information and belief, and for the causes mentioned

Yy

Meredith Hamilton Altey

//‘\.,

SWO_RN TO AND SUBSCRIBED before me this day of April, 2009.

therein.

NOTARY PUBLIC

My Commission Expires:

3-l-2ol}




CERTIFICATE OF SERVICE

| Meredith Hamilton Alley, hereby certify that a copy of the foregoing Jenny
Henszey's Motion to Strike Father's Supplement to Proposed Findings of Fact and
Conclusions of Law Submitted to Special Master has been faxed and mailed to Mr.
Bradley W. Eskins, 50 North Front Street, Suite 590, Memphis, Tennessee 38103, Ms.
Melissa C. Berry, Attorney at Law, 1713 Kirby Parkway, Memphis, Tennessee 38120,
and Ms. Linda Holmes, Guardian ad Litem, 202 Adams Avenue, Memphis, Termessee

38103, this 20th day of April, 2009.

Jdefedith Hamilton Alley (

$1\Susiewpfiles\COLEMAN_JENNIFER 5557 \Affidavit of MHA 4.17.09.doc



ﬂm K. Heolmes

Attorney At Law

Phone 202 Adams Avenue Fax
{805 B78-1234 Memphis, Tennessee 38103 {901) 525-1108
May 20, 2009

Dr. Jonathan Shaw
1384 Cordova Cove
Germantown, Tennessee 38138

RE: My Client: Kyler Coleman

Dear Dr. Shaw:

As you know, 1 am the Court appointed Guardian Ad Litem of Kyler Coleman. I previously
provided you a copy of the Order Appointing Guardian Ad Litem dated January 30, 2007 and the
Order Granting [ntervention By Paternal Grandparents As Parties And Order Extending Scope Of
CGuardian Ad Litem [nvestigation dated November 21, 2008.

Dr. Shaw, I am requesting that you provide me with an update of Kyler's medical records.
You previously provided records through February, 2009. I need any additional records.

Thank you for your assistance in this matter. Please do not hesitate to contact me if you
should have any questions or problems in this matter.

: Siricereiy,
ot I o

Linda L. Holmes
LLH:kw
o Mr. David Caywood

Ms. Melissa Berry
Mr. Bradley Eskins




FROM (WED)JUN 9 2070 G/ST 12:09/No. 6800000565 P 2

‘-.%IM/AQ’/ SE e%[nwo/
Attorney-Al Law
Phone . 202 Adams Avenue
{901} 578-1234 Memphis, Tennessee 38103

Fax
(901) 8251100

June 8, 2010

VIA-TELEFAX

Mr. David Caywood
Attorney al Law
5100 Poplar Avenue, Suite 3125
Clark Tower Building
Memphis, Tennessee 38137

RE: Coleman vs. Coleman
Dear David:

Fursuant fo Dr. Beebe's and Dr. Harris® recoromendation of supervised vxfutatlon begmnmg
now. | would recommend one of the following to supervise the visitation:

Jolen Bailey; Catherine Collins: John Ciocca; or Russeil Krause.
Tt you prefer some other neutral pafty please let me know.
1 Jook forward to hearing from you soon.

Sincerely,

;7/&4?7(%

“T inda L. Holmes

TLIEkw

cc.  Ms. Melissa Berry
Mr. Bradley Eskins




