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Presiding Judicial Commissioner

=

Davidson County Night Court DEC 5 2005
Metropolitan General Sessions Court
Metropolitan Criminal Justice Center By
E-Mail: thomasnelsonf@jis.nashville.org
{615) B62-8304 448 Second Avenue, North
(615) 880-2692 Facsimile December 2. 2005 Mashville. Tennessee 37201

Honorable Michael W. Catalano
Appellate Court Clerk

110 Supreme Court Building

401 Seventh Avenue, North
Nashville, Tennessee 37219-1407

RE:  Reformaited Rules of Criminal Procedure and Comments

Dear Mr. Catalano:

| have reviewed the proposed reformatted Rules of Criminal Procedure and
accompanying Advisory Commission Comments and | was immediately struck with the
definition in Rule 1, (e)(3), pertaining to the definition of *Magistrate.” Since the original
enactment of the Rules of Criminal Procedure. the General Assembly has designated who are
magistrates in Tennessee as follows:

Tenn. Code Ann. § 40-5-102, Officials who are magistrates.
The following are magistrates within the meaning of this part:

(1) The judges of the supreme court;

{2) The judges of the circuit and criminal courts;
{3) Judicial commissioners;

{4} Judges of the courts of general sessions;

(5) City judges in cities and towns: and

(6} Judges of juvenile courts.

It may be worth noting that the statutory designation does not include judges of the intermediate
appellate courts, judges of the chancery court and, in descending order, judicial commissioners
are listed between the judges of the circuit / criminal courts and judges of the courts of general
sessions. Thus, in my judgment, the definition of “Magistrate”™ wherein reference is made that
the office is primarily intended to mean judges of the courts of general sessions is not in accord
with § 40-5-102. “Magistrate™ should also include in the definition that those persons who
exercise judicial functions are subject to the provisions of the Code of Judicial Conduct as
follows:
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Application of the Code of Judicial Conduet

A. Anyone, whether or not a lawyer, who is an officer of a judicial system and who performs judicial
functions, including an officer such as a magistrate, court commissioner, judicial commissioner, special
master, divoree referee, juvenile referee, or any other referee performing judicial functions, is a judge within
the meaning of this Code. All judges shall comply with this Code...

The Code of Judicial Conduct designates as “j udges™ anyone who (1) is an officer within
the judicial system and (2) performs judicial functions. Such persons being “judges™ within the
meaning of the Code are subject to investigation by the Court of the Judiciary, discipline and
removal recommendations ultimately by the Supreme Court. There are. accordingly. two
requirements to be a “judge” and a “magistrate” within the meaning of the Code, As | interpret
§ 40-5-102, this does not include clerks of court or deputies and does not necessarily include
justices of the peace. where they presently exist.

The reformatted Rule 1(e)(3) and Advisory Commission Comment appear at first
impression to impermissibly rewrite the definition of constituting a “magistrate.” It would be my
considered recommendation that the definition of “magistrate™ be as found in § 40-5-102 and the
Advisory Committee Comments be revised to reflect that “magistrates” under these Rules are
subject to the Code of Judicial Conduct and the Court of the J udiciary.

P

I will thank you in advance for your consideration. /
r'/ / P

RaspectI"l._ﬂ}lj'/}rourswi;% /

.gard Nelson




IN THE SUPREME COURT OF TENNESSEE =)
AT NASHVILLE 050 24

IN RE: TENNESSEE RULES OF CRIMINAL PROCEDURE -

JOINT COMMENTS SUBMITTED BY
TENNESSEE DISTRICT PUBLIC DEFENDERS CONFERENCE
ON BEHALF OF TENNESSEE DISTRICT PUBLIC DEFENDERS AND
THE TENNESSEE BAR ASSOCIATION

The Tennessee District Public Defenders Conference (hereinafter referred to as
TDPDC) and the Tennessee Bar Association (hereinafter referred to as TBA) submit
the following comments to the proposed reformatted Rules of Criminal Procedure and
revised Comments filed by the Court on November 28, 2005. The comments are
presented on behalf of the elected Tennessee District Public Defenders and the

Tennessee Bar Association.

RULE 4. ARREST WARRANT OR SUMMONS ON A COMPLAINT

Rule 4 as proposed in the reformatted Rules of Criminal Procedure is in conflict

with TCA 40-6-205. Issuance of Arrest Warrant (Exhibit 1) and TCA 40-6-215.

Summons Instead of Arrest Warrant (Exhibit 2). Those recently enacted statutes

provide that if the affiant is not a law enforcement officer, or none of the affiants in the
case of multiple-affiants is a law enforcement officer, a criminal summons shall
(emphasis added) issue instead of a warrant of arrest. These statutes further provide

that if one of the affiants, in the case of multiple-affiants, is a law enforcement officer: a



warrant of arrest may (emphasis added) be issued. Further a warrant of arrest may
(emphasis added) be issued, even if no affiant is a law enforcement officer, when the
offense complained of is a felony or the offense of stalking; the magistrate has probable
cause to believe that the issuance of a warrant of arrest to prevent an immediate threat
of imminent harm to a victim; the affiant has a written police report concerning the
incident or it can be verified that such written report is on file with the appropriate law
enforcement agency; a reasonable likelihood exists the person will fail to appear in
court; or the person cannot or will not offer satisfactory evidence of identification.

TCA 40-6-205 and 40-6-215, were initially enacted by Public Acts 2003, ch.366,
from a proposal by a subcommittee from the Judicial Council developed in 2002 and
2003. Both were subsequently amended by Public Acts 2004, ch. 889 and Public Acts
2005, ch. 482.

The reformatted Rule 4 is a substantive repeat of the existing Rule 4. The
preference for the issuance of a criminal summons instead of a warrant of arrest in
certain instances is not recognized by either the existing or the proposed Rule 4. |t is
the preference of the TDPDC and the TBA that the Court change Rule 4 to conform to
TCA 40-6-205 and TCA 40-6-215.

To affect such change, the TDPDC and the TBA propose the following as an

addition to Rule 4:

In making the determination whether to issue a criminal
summons or a warrant of arrest, the magistrate, or clerk
shall follow the provisions of TCA 40-6-205 and TCA 40-6-
215,



I1.

RULE 5. INITIAL APPEARANCE BEFORE MAGISTRATE

The TDPDC and the TBA submit that the proposed reformatted Rule 5 does not
clearly recognize counsel's obligation to provide effective assistance of counsel.
Counsel must have reasonably sufficient time and opportunity to prepare for the
preliminary examination. Specifically subparagraph (c)(2)(A) of Rule 5 provides:

Set Preliminary Examination. Unless the defendant
expressly waives the right to a preliminary examination,
when the defendant pleads not guilty the magistrate shall
schedule a preliminary examination to be held within ten
days if the defendant remains in custody and within thirty
days if released.

Concerning the significance of the preliminary hearing (examination), the

Tennessee Supreme Court has held:

. .. the Tennessee preliminary hearing is a “pretrial type of
arraignment where certain rights may be sacrificed or lost.”
McKeldin v State, 516 S.W.2d 82 (1974) at page 85.
McKeldin supra, held that the defendant has the Sixth Amendment right to

counsel at the preliminary hearing and it is not a mere formal appointment of counsel’

but the right to effective assistance of counsel.®

" This constitutional guarantee is not satisfied by a mere formal appomtment. Avery v. dlabama, 308 US, 444,
605 Cr. 321, 84 L. Ed. 377 {1940). McKeldin at page 86.

* The Sixth Amendment guarantees to a criminal defendant the right "to have the assistance of counsel for his
defense.” This means the effecive assistance of counsel, and "requires the guiding [**11] hand of counsel at every
step in the proceedings.” Powell v. Alabama, 287 U5 43, 53 5. Ct. 55, 77 L. Ed. 138 ¢1932). McKeldin at page 86,



In summary we hold:

a. that a preliminary hearing is a critical stage in a
criminal prosecution in Tennessee:

b. that a criminal defendant is guaranteed the right to
counsel at a preliminary hearing;

c. that the state must provide competent counsel for an
indigent defendant at the preliminary hearing.

In this particular case we hold that the petitioner was
denied the effective assistance of counsel at a eritical
stage of the prosecution in violation of the Sixth
Amendment. McKeldin v State, 516 S.W.2d 82
(1974) at page 86.

Tennessee Code Annotated § 8-14-205(h) specifically recognizes appointed
counsel’s right to have sufficient time and opportunity to prepare the defendant's case.”
The statute recognizes the same right when the court determines the defendant is not
an indigent person and the defendant secures counsel.*

In some cases, to insure effective assistance of counsel, an attorney must
request sufficient time to prepare for the preliminary examination (hearing) that may in
some cases be beyond ten days for a defendant in custody or thirty days if released

from custody. TDPDC and the TBA request that the Court clearly recognize the

responsibility of counsel, in the appropriate case, to have the preliminary examination

* TCA § 8-14-205(h) - Upon the appointment of the district public defender, and/or an attorney pursuant to
subsections (e} and (f), no further procecdings shall be had in the case until such counsel has had reasonably
sufficient time and opportunity to prepare the case for trial. District public defenders shall be authorized access to
query state and federal criminal records history information as the duties of their office may require.

B {5 § B-14-205(1) If the court determines that the person accused or procesded against in any criminal
prosecution or other procesding involving a possible deprivation of likerty, or the person filing a habeas corpus or
other post-conviction proceeding is not an indigent person, the court shall advise such person with respect to right to
counsel and afford such person a reasonable time, to be fixed by the court, and opportunity to secure counsel and
shall stay further proceedings until counsel so obtained has had reasonable time and opportunity to prepare the case
for trial




held on a date that is beyond the limits proscribed in Rule 5. To recognize that
responsibility TDPDC and the TBA suggest that the following be included in the
comment to Rule 5 (and if deemed appropriate added to the comment to Rule 44y:

The Commission acknowledges that assignment of counsel
may require that a preliminary examination be held outside
the time frame set out in Rule 5 due to the need for counsel
to have adequate time to investigate and prepare for the
preliminary examination. See TCA 8-14-205.

1.

REFERENCE TO RULE 46 IN RULE 5 (c)(1)(B)

Rule 5 refers to Rule 46. Specifically Rule 5 (¢)(1)(B) provides:

(B) Set Preliminary Examination Unless Not Required.
The magistrate shall schedule a preliminary examination to
be held within ten days if the defendant remains in custody
and within thirty days if released under Rule 46 (Emphasis
added), unless:

(i) the defendant expressly waives the right to a jury trial and
to a prosecution based only on an indictment or
presentment; or

(i) a preliminary examination is not required under Rule 5(e)
below.

It is noted that Rule 46 is RESERVED. Should this reference to “Rule 46 be

deleted or is there another rule that should be referenced?

TDPDC and the TBA thank the Court for the invitation to comment on the
proposed reformatted Rules of Criminal Procedure and express TDPDC and the TBA's

appreciation to the members of the Rules Commission for their work. TDPDC and the



TBA thank the Court in advance for their consideration of TDPDC and the TBA's

camments.
Respectfully submitted,

Tennessee District Public Defenders
Conference

By: [s/ Gary Antrican by permission
Gary Antrican
Tenn. B.P.R. # 009337
President
211 Seventh Ave. North, Suite 320
Mashville, Tennessee 37219-1821
Phone: 615.741.5562
Fax: 615.741.5568
Email: gary.antrican@state.tn.us

o/
mr S. Henry [}

.B.P.R. # 002420
Executive Director
211 Seventh Ave. North, Suite 320
Nashville, Tennessee 37219-1821
FPhone: 615 741-5562
Fax: 615 741-5568
Email: leffrey.henry@state.tn.us

Tennessee Bar Association

By: s/ William H. Haltom, Jr. by permission
William H. Haltom, Jr.
Tenn. B.P.R. #6361
President
Tennessee Bar Association
Thomason, Hendrix, Harvey, Johnson & Mitchell
40 5. Main St., Suite 2900
Memphis, TN 38103
Phone: 901-525-8721




/s! Gail Vaughn Ashwaorth by permission
Gail Vaughn Ashworth

Tenn. B.P.R. #106586

General Counsel

Tennessee Bar Association

Gideon & Wiseman, PLC

200 4" Avenue North, Suite 1100
Nashville, Tennessee 37219

Phone: 615-254-0400

/s/ Allan F. Ramsaur by permission
Allan F. Ramsaur

Tenn. B.P.R #5764

Executive Director

Tennessee Bar Association

221 4" Avenue North, Suite 400
Nashville, Tennessee 37219-2198
Phone: 615-383-7421

Jefffed B.(Henry )

n. B.P.R. # 002420
Chair, Criminal Justice Section
Tennessee Bar Assaociation
211 Seventh Ave. North, Suite 320
Nashville, Tennessee 37219-1821
Phone: 615 741-5562
Fax: 615 741-5568
Email: jeffrey.henry@state.tn.us




Certificate of Service

| hereby certify that a true and exact copy of the foregoing has been served on
the attached list by placing a copy in the United States Mail, postage prepaid, this 29"
day of December 2005.

ecutive Director
Tennessee District Public Defenders Conference



hr. Mario Ramos

Mario Rames PLLC

f11 Commerce St Suite 3119
Nashville, TN 37203

Mt Joseph White

Spears, Moore, Rebman & Williams
PO Box 1749

Chattanooga, TN 37401

Mr, Allan Ramsaur
Tennessee Bar Association
221 4th Ave N Suite 400
Nashville, TN 37219

MWr. Dave Shearon

CLE Commission

221 Fourth Ave N Suite 300
Nashville, TN 37219

s, Beth Brooks
P O Box | 1594
Memphis, TN 38111

Dean Joe Loser
Mashville School of Law
2934 Sideo Dr
Nashville, TN 37204

Ms. Jill Steinberg

Baker, Donelson, Bearman,
Caldwell & Berkowitz PC
165 Madison Ave Suite 2000
Memphis. TN 38103

Ms, Leesa Hinson
HCA

One Park Plaza
Nashville, TN 37203

Mr. James Smoot
University of Memphis
School of Law

3715 Central Ave
Memphis, TN 38152

Dean Thomas Galligan

The Umv of TN College of Law
1505 W Cumberland Ave
Knoxville, TN 37901

Mz, Barbara Zoceola
US Attoreys Office
200 Jefferson Ave Suite 811
Memphis, TN 38103

Mr. Todd Sandahl
438 Public Sguare
Franklin, TN 37064

Ms. Susan Sowards
Mashville Bar Association

© 313 Union St # 800

Nashville, TN 37201

Ms. Mary Beard

Fed Express-Legal/Litigation Dept
3620 Hacks Cross Rd Bldg B 3rd FI
Memphis, TN 38125

Ms. Ruth Ellis

Shields & Ellis, PLLC

Q00 South Gay St Suite 705
Knoxville, TN 37902

ir. John Pellegrin
113 W Main St
Gallatin, TN 37066

Mr. Dravid Deming
Manier & Herod PC

150 4th Ave N Suite 2200
Nashwville, TN 37210

Ms. Suzanne Keith

Tennessee Trial Lawyers Assn
1903 Division St

MNashville, TN 37243

Mr, Jack Vaughn
Fuller & Vaughn
215 E Sullivan St
Kingsport, TN 37660

Ms. Melanie Gober
Lawyers Assn for Women
P O Box 190583
Mashville, TN 37219

Ms. Sheree Wright

Vanderbilt University

Office of General Counsel 2100
West End Ave Suite 750
Nashville, TN 37203

Ms. Linda Warren Seely
Memphis Area Legal Services
231 Qil Well Rd Suite B
Tackson, TN 38305

Ms. Marsha Pace
Enoxville Bar Association
P O Box 2027

Knoxville, TN 37901

Mr. Lance Bracy

Board of Professional
Responsibility

1101 Kermit Dr Suite 730
Nashville, TN 37217

Mr. Jeffrey Blackshear
smith, Hirsch, Blackshear

& Harris PLC

One Vantage Way Suite B105
Mashville, TN 37228

Ms. Barri Bernstein
Tennessee Bar Foundation
618 Church St Suite 120
Nashville, TN 37219

Mr. Kent Rubin

Vanderbilt University Law School
[31 21st Ave §

Nashville, T 37240

Mr. William Massey

Law Office of Massey

& MeClusky

3074 East 5t

Memphis, TN 38128

Ms. Barbara Short

TN Assn of Criminal Defense
Lawyers

&10 Broadway Suite 501
Nashville, TN 37203

Ms. Pamela Roller

TN Lawyers Assn for Women
PO Box 331214

Nashville, TH 37203




Mr. Erik Cole

Tennessee Alliance for Legal
Services

1808 West End Ave Suite 1216
Mashville, TN 37203

M=, Marlene Moses
Moses & Townsend
1 Church St Suite 500
MNashville, TN 37201

Ms, Lynda Hood
Chattanooga Bar Association
801 Broad St Suite 420
Chattanooga, TN 37402

s, Adele Anderson

Tennessee Board of Law Examiners
7066 Church St Suite 100
Nashwville, TN 37243

The Honorable Kay Robilio
30th Judicial District Divigion 3
Shelby County Courthouse 140
Adams Ave Rm 212

Memphis, TN 38103

Mr. Randy Camp

Administrative Office of the Courts
511 Union St Suite 600

Nashville, TN 37219



Mz, Tommy Hooper
P O Box 55
Brownsville, TN 38012

Mr. Brent Young

Baker, Donelson, Bearman,
Caldwell & Berkowitz PC
P O Box 3038

Johnson City, TN 37604

s, Ann Coria
Tth Judicial District
127 N Main St
Clintonn, TN 37716

Mr, Lee Massengill

Massengill, Caldwell & Hyder PC

P O Box 1745
Bristol, TN 37621

Mr, Robert Hassell

21st Jud. District Attorney Office

PO BHox 937
Franklin, TN 37065

Mr. John Miles
hlaness & Miles

PO Box 2041

Union City, TN 38281

The Honorable Billy Townsend

21st Judicial District
O Box 340
Hohenwald, TN 38462

hir. Micah Littleton
City of Lenoir City

P O Box 449

Lenoir City, TN 37771

Wr. Thomas Davidson

Law Office of Drew Davidson
107 W Commerce St Suite C
Lewisburg, TN 3709]

Ms. Laura Riddle

L4th Iudicial District
Public Defender’s Office
P. 0. Box 260
Tullahoma. TN 37388

Mr. John Lee Williams
Porch, Peeler, Williams
& Thomason

102 § Court Square
Waverly, TN 37185

Mr. Timothy Maifch
102 & Court 5t
Tiptonville, TN 38079

br. Matthew Haralson
KIZER & BLACK
329 Cates St
Maryville, TN 37801

Mr. Michael Hatmaker
PO Box4l7
Jacksboro, TN 37757

Mr. Hugh Poland
Poland & Poland

114 Franklin St
Clarksville, TN 37040

Mr. Paul Hessing
David F Hessing PC
216 W Wood St
Paris, TN 38242

Mr. George Boston

Boston, Holt & Sockwell PLLC

P O Box 357
Lawrenceburg, TN 38464

Ms. Michelle Sellers

Rainey, Kizer, Reviere & Bell PLC

PO Box 1147
Jackson, TN 38302

Mr. Billy Barnes
P O Box 352
Columbia, TN 38402

Mr. Kevin Poore
53 N Main 5t Suviie 109
Crossville, TN 18353

Mr. Jason Randolph
P O Box 828
Dandridge, TN 37725

Mr. William Douglas
'O Box 489
Ripley, TN 38063

Ms. Marcia McMurray
MeMurray Law Office PLLC
P O Box 610

Cleveland, TN 37364

Mr. William Mitchell
112 8 Main 5t
Sparta, TN 38583

The Honorable Michael Davis
Morgan County

(General Sessions Court

PO Box 923

Wartburg, TN 37887

Mr. Robert Luke Chaffin
O’Mara & Johnsen PLLC
317 W Spring St
Cookewville, TN 38501

Mr. Randall Self

Randall E Self, Attorney At Law

P O Box 501
Fayetteville, TN 37334

Mr. Zach Kelly
Kelly & Kelly PC
P O Box 869
lasper, TN 37347

Mr. Charles Pope

The Pope Law Offices
104 East Washington
Athens, TN 37303

Mr. Lawrence Ramsey

Ramsey, Thomton & Barrett PLC

320E College 5t# D
Dickson, TN 37055



M. Jason Hudson
Palmer Law Firm

116 W Court St
Dversburg, TN 38024

Mr. John Agee

Cooley, Cooley & Agee
PO Box 730

Kingston, TN 37763

Mlr. Mark Blakley
Stansberry, Petroff, Marcum
& Blakley PC

PO Box 240

Huntsville, TN 37756

Mr. James Witherington
PO Box 922
Covington, TN 38019

Mr, Kyle Atkins

Flippin & Atkinsg Attys PC
P O Box 160

Humboldt, TN 38343

Mr. Jeffrey Tavlor
Collins & Taylor

PO Box 1223
Morristown, TN 37816

Ms. Regina Shepherd

Regina L Shepherd, Attorney At
Law

L16 S Main St

Elizabethton, TN 37643

Mr. James Dunn

4th Judicial District District
Attorney Office

243 E Broadway

Newport, TN 37821

The Honorable Bratten Cook
General Sessions & Juvenile Court
104 ™ 3rd St

Smithville, TN 37166

Mr. Jim Hopper
Hopper & Plunk PLLC
PO Box 220
Savannah, TN 38372

Mr. Brody Kane
McBrien & Kane

133 South College Strect
Lebanon, TN 37087

Mr. Jay Johnson

Law Office of Joe R. Johnson 11
120 6th Ave W

Springfield, TN 37172

Mr. Steven Marshall
Marshall, Delius & Taylor
805 Muddle Creek Rd
Sevierville, TN 37862

Mr. Samuel McPeak

Herrin & Booze, Attorneys At Law
P O Box 629

Johnson City, TN 37605

Ms, Peggy Henson
Henson & Speer
PO Box 333
Pulaski, TN 38478

Mr. Buddy Baird
211 S Depot St
Rogersville, TN 37857

Mr. Kevin Heffelman
Mippert & Nippert

112 S Main St

Ashland City, TN 37015

Mr. John White

Bobo, Hunt & White
PO Box 160
Shelbyville, TN 37162

Mr. Joseph Ford
McBee & Ford

17 S College 5t
Winchester, TN 37398

Mr. William Cockett
Smith & Cockett

P O Box 108

Mountain City, TN 37683

Mr, James Taylor

12th Judicial District
District Attorney Office
375 Church St Suite 300
Dayton, TN 37321

Mr, John Baker

Bullock, Fly & Hornsby
PO Box 398
Murfreesboro, TN 37133

Mr. Thomas Boyers
Pellegrin & Boyers
113 W Main St

Gallatin, TN 37066

Mr. Langdon Unger
P O Box 1022
Martin, TN 38237

Mr. Brent Hensley
Leonard & Kershaw
[3] S Main St
Greeneville, TN 37743

Mr. Matt Maddox

Maddox, Maddox & Maddox
P O Box R27

Huntingdon, TN 38344

Mr. William Stanifer
Stanifer & Stanifer
PO Box 203
Tazewell, TN 37879

Mr. Andrew Frazier
Frazier & Whitworth
P O Box 208
Camden, TN 38320

Ms. Harriet Thompson
P O Box 600
Bolivar, TN 38008

iz, Lois Davis
Shults & Shults
BEOBox 129
Erwin, TH 37630



Mr. David Myers
PO Box 13
Maynardville, TN 37807

Mr. Daryl Colson
211 N Church 5t
Livingston, TN 38570

Mr. Barry Maxwell

Law Office Of Barry K Maxwell
P O Box 425

Madisonville, TN 37354

Mir. Creed Daniel
Daniel & Daniel
PO Box 6

Rutledge, TN 37861

Mr. Dan Bryant

31st Judicial District
Public Defendears Office
118 College St
McMinnville, TN 37110



EXHIBIT 1

40-6-205. Issuance of warrant

(a) If the magistrate is satisfied from the written examination that there 15 probable cause to be-
lieve the offense complained of has been committed and that there is probable cause to believe the
defendant has committed it, then the magistrate shall issuc an arrest warrant, The finding of prob-
able cause shall be based on evidence. which may be hearsay in whole or in part; provided, how-
ever, that there is a substantial'basis for believing the source of the hearsay to be credible and for
believing that there is a factual basis for the information furnished, Except as provided in subsection
(b). if the affiant is not a law enforcement officer, as defined by § 39-11-106(21), or if none of the
affiants in the case of multiple-affiants is a law enforcement officer, as defined by § 39-11-106(21)
then a criminal summons as provided in § 40-6-215 shall issue instead of a warrant of arrest.

(b) Notwithstanding the provisions of subseetion (a), the magistrate may issue a warrant of ar-
rest instead of a criminal summons if:

(1) The offense complained of is a felony, as defined in § 39-11-110, or the offense of stalk-
ing, as defined in § 39-17-315;

(2) There are multiple-affiants and one or more of the affiants is a law enforcement officer as
defined in § 39-11-106(21);

(3) After examination of the affiant and the affidavit of complaint, the magistrate has prob-
able cause to believe that the issuance of an arrest warrant rather than a criminal SUMITIONS 15 NECEs-
sary to prevent an immediate danger of domestic abuse to a victim as defined in § 36-3-601(8);

(4) The affiant has a written police report concerning the incident for which the arrest warrant
is sought or it can be verified that such written report is on file with the appropriate law enforce-
ment agency;

(9) A reasonable likelihood exists that the person will fail to appear in court;
(6) There are one (1) or more outstanding warrants or criminal summons for such person; or

(7) The person cannot, has not or will not offer satisfactory evidence of identification.

HISTORY: Code 1858, § 5022; Shan,, § 6981; Code 1932, § 11520; T.C.A. (orig. ed.), § 40-704; Acts 2003, ch.
360, § 3; 2004, ch. 889, § 1,2005, ch, 482, § 3.

NOTES:

AMENDMENTS. The 2003 amendment, effective January 1, 2004, rewrote this section which read: "If the magisirate
is satisfied from the written examination that the offense complained of has been committed, and there is reasonable
ground to believe the defendant is guilty thereof, the magistrate shall issue a warrant of arrest.”

The 2004 amendment, in the last sentence of (a), added "Except as provided in subsection (b)," at the beginning and
deleted the proviso which read: "; provided, however, that in the case of multiple-affiants, if one or maore of the alfiants
1s a law enforcement officer as defined by § 39-11-106(21), then the magistrate may issue a warrant of arrest: provided,
further, that if, after examination of the affiant and the affidavit of complaint, the magistrate has probable cause to be-
lieve that the issuance of a warrant of arrest rather than a criminal summons is necessary to prevent an immediate threat
of imminent hamm to a victim as defined in § 36-3-601(8), and makes a written finding of fact that an arrest warrant
rather than a criminal summons is necessary, the magisirate may issue a warrant of arrest notwithstanding the fact that



the afffant is not a law enforcement officer. or,
forcement officer”; and added (b).

The 2005 amendment added ", or the offense of stalking, as defined in § 39-17-315" at the end of (b1

in the case of multiple-affiants, that none of the affiants is a law en-

EFFECTIVE DATES. Acts 2003, ch. 366, § 8. January 1, 2004,
Acts 2004, ch. 889 § 4. Jupe 8, 2004.
Acts 2005, ch. 482, § 10. July 1, 2005.



EXHIBIT 2

40-6-215. Summons instead of arrest warrant

(@) (1) As an alternative to an arrest warrant as provided in § § 40-6-201 -- 40-6-214,
the magistrate or clerk may issue a criminal summons instead of an arrest warrant except
when an affiant is not a law enforcement officer as defined by § 39-11-106(21), or none
of the affiants in the case of multiple-affiants is a law enforcement officer as defined by §
359-11-106(21), in which instance the magisirate or clerk shall issue a summons.

(2) Notwithstanding the provisions of subdivision (a)(1), the magistrate may issue
an arresl warrant instead of a criminal summons if:

(A) The offense complained of is a felony, as defined in § 39-11-110. or the
offense of stalking, as defined in § 39-17-315;

(B) There are multiple-affiants and one or more of the affiants is a law
enforcement officer as defined in § 39-11-106(21);

(C) Afier examination of the affiant and the affidavit of complaint, the magistrate
has probable cause to believe that the issuance of a warrant of arrest rather than a
criminal summons is necessary to prevent an immediate danger of domestic abuse to a
victim as defined in § 36-3-601(8);

(D) The affiant has a written police report concerning the incident for which the
arrest warrant 1s sought or it can be verified that such written report is on file with the
appropriate law enforcement agency;

(E) A reasonable likelihood exists that the person will fail to appear in court;

(F) There are one (1) or more outstanding warrants or criminal summons for such
person; or

(GG} The person cannot, has not or will not offer satisfactory evidence of
identification.

(b) The criminal summons shall be in substantially the same form as an arrest
warrant except that it shall summon the defendant to appear before the magistrate or court
at a stated time and place. It shall give notice to the person summoned that:

(1) The defendant is being charged with a state criminal offense:
(2) The summons is being issued in lieu of an arrest warrant;

(3) The failure to appear in court on the date and time specified is a separate
criminal offense regardless of the disposition of the charge for which the person is
originally summoned;

(4) Failure to appear for booking and processing is a separate criminal offense;

(5) An arrest warrant will issue for failure to appear for court or failure to appear
for booking and processing;



(6) The failure to appear for court or failure ta appear for booking and processing
shall be punished as provided in § 39-16-609; and

(7) The defendant is encouraged to consult with an attorney about the summons.

(¢) The summons shall be executed in triplicate and shall include a copy of the
affidavit of complaint. When the summons is served, the original is to be returned to the
court specified in the summons, one (1) copy, including a copy of the affidavit of
complamt, given to the person summoned, and one (1) copy to be sent to the sheriff or
other law enforcement agency in the county responsible for booking procedures.

(d) By accepting the summons, the defendant agrees to appear at the sheriff's
department, or other law enforcement agency in the county responsible for booking
proeedures, to be booked ‘and processed as directed by the sheriff's department or other
such law enforcement agency. If the defendant fails to appear for booking and processing
as directed, the court shall issue a bench warrant for such person's arrest. Failure to
appear for booking and processing is a separate criminal offense and shall be punished as
provided in § 39-16-609.

(e} The sheriff or other law enforcement agency in the county responsible for serving
the summons shall provide the defendant with notice of a court time and date the
defendant is to appear. Such notice shall be given either at the time the surmmons is
served or at the time the defendant is booked and processed, if booking and processing is
ordered to oceur prior to the first court date. The court date so assigned shall be not less
than ten (10) calendar days nor more than forty-five (45) days from service of the
summons or bookimg and processing, if booking and processing is ordered to oceur prior
to the first court date. The notice shall be explicit as to where and when the court is to
convene and shall advise the defendant that the defendant is encouraged to consult with
an attorney about the summons. The court clerk, sheriff, or other law enforcement a gency
shall provide notice to the affiant, or affiants in the case of multiple-affiants, of the date
and time when the defendant is required to appear before the court.

(f) If the person summoned fails to appear in court on the date and time specified, the
court shall issue a bench warrant for such person's arrest. Failure to appear for court is a
separate criminal offense and shall be punished as provided in § 39-16-609.

(g) The summons shall have printed on it in conspicuous block letters the followin g
NOTICE: YOU ARE CHARGED WITH A STATE CRIMINAL OFFENSE. THIS

SUMMONS HAS BEEN ISSUED IN LIEU OF AN ARREST WARRANT. YOUR
FAILURE TO APPEAR IN COURT ON THE DAY AND TIME ASSIGNED BY THIS
SUMMONS OR THE FAILURE TO APPEAR FOR BOOKING AND PROCESSING
WILL RESULT IN YOUR ARREST FOR A SEPARATE CRIMINAL OFFENSE
PUNISHABLE AS PROVIDED IN T,.C.A.§ 39-16-609 REGARDLESS OF THE
DISPOSITION OF THE CHARGE FOR WHICH YOU WERE ORIGINALLY
SUMMONED. YOU ARE ENCOURAGED TO CONSULT WITH AN ATTORNEY
ABOUT THIS SUMMONS. THE SIGNING AND ACCEPTANCE OF THIS
SUMMONS IS NOT AN ADMISSION OF GUILT OF THE CRIMINAL OFFENSE.

(h) Each person receiving a summons under this section shall sign the summons
indicating knowledge of the notice in subsection (g). The signing of the summons is not



an admission of guilt of the criminal offense charged. The signature of each person
creates the presumption of knowledge of the notice and a presumption to violate this
section if the person should not appear in courl as directed or for booking and processing,
If the person to receive the summons refuses to sign and accept the summons, the person
shall be taken immediately before a magistrate. The magistrate shall order the terms and
conditions of the defendant's release to include the posting of a bail as provided by title
40, chapter 11.

(1) At the initial or any subsequent appearance of a defendant before the court, the
judge may order the posting of bail as provided by title 40, chapter 11, as a condition of
the continued or further release of the defendant pending the disposition of the summons,

(1) The criminal summons shall be directed and served as provided by § § 40-6-209
and 40-6-210 and shall be retumed as provided by subsection (c).

(k) The provisions of this section shall govern all aspects of the issuance of criminal
summons, notwithstanding any provision of Rule 4 of the Tennessee Rules of Criminal
Procedure to the contrary.

(I} If any subscction, paragraph, sentence. clause or phrase of this section is for any
reason held or declared to be invalid, void, unlawful or unconstitutional, such decision
shall not affect the validity of the remaining portions of this section.

HISTORY: Acts 1977, ch. 225, § |: T.CA., § 40-T16; Acts 2003, ch. 366, § 5; 2004, ch. 889, § 2, 2008,
ch. 482, & 4.

NOTES:

COMPILER'S NOTES. Acts 2003, ch, 366, § 5 amended this section effective January 1, 2004, The text
set out above reflects the amendments to the section by the act. Prior to January 1, 2004, this scction reads
as described in the amendment note.

AMENDMENTS, The 2003 amendment, effective January 1, 2004, rewrote this section which read: "(a)
As an alternative to a warrant of arrest as provided in § § 40-6-201 -- 40-6-714, the nugistrate, judge or
clerk may issue a ciminal summons instead of a warrant of arrest,

"(0) The criminal summons shall be in substantially the same form as a warrant of arrest except that it
shall summeon the defendant to appear before the magistrate or court at a stated fime and place.

"(¢) The criminal summons may be served hy any person authorized to serve a summons in o civil action
and shall be served and returned in the same manner as 2 summons in a civil action,”

The 2004 amendment, in (a)(1), deleted ", judge" following "magistrate” and deleted the proviso at the
end of (a)(1) which read: "provided, however, that if. after examination of the affiant and the affidavit of
complaint, the magistrate or judge has probable cause to believe that the issuance of a warrant of arrest
rather than a criminal summons is necessary to prevent an immediate threat of imminent harm to a victim
as defined in § 36-3-601(8), and makes a written finding of fact that an arrest warrant rather than a
criminal summons is necessary, the magistrate or judge may issue a warrant of arrest notwithstanding the
fact that the affiant is not a law enforcement officer, or, in the case of multiple-affiants, that none of the
affiants is a law enforcement officer”, and added (a)(2); in (b}, added "except that it shall summon the
defendant to appear before the magistrate or court at a stated time and place” at the cnd of the first sentence
in the introductory paragraph and deleted the second and third sentences in the introductory paragraph
which read: "The summons shall command that the defendant appear for booking and processing at the
office of the sheriff or other law enforcement agency in the county responsible for booking procedures. A
court date will be assigned following booking and processing procedures.”, substituted "in court on the date
and time specified is a separate criminal offense” for "for booking and processing or for court are separate
eriminal offenses" at the beginning of (b)(3), added (b)(4} and redesignated former (b)(4)-(6) as (B)(5)-(7),
respectively, substituted "failure to appear for court or failure to appear for booking and processing:” for



“failure to comply with the booking and court procedures or failure to appear for court;" at the end of
(b)35), and transposed "booking and pracessmg” and "court” in (b)(6); substituted "in the county
responsible for booking procedures” for "where the person being summoned is to appear for booking and
processing" at the end of (c); substituted the present provisions of (d)-(£) for the former provisions which
read:

"(d) The summons shall command that the defendant appear for booking and processing at the office of
the sheriff or other law enforcement agency in the county responsible for booking procedures not more than
tert (10) calendar days from the date of service of the summons. The summons shall clearly state the
location of the boaking location to which the defendant is to report, including address and room number.
The summons may set forth certain reasonable hours of the day or night when booking will not he allowed
O & suminons so as to accommodate the other booking duties of the sheriff or other law enforcement
agency in the county responsible for booking procedures.

"(e) When the defendant appears [or booking and processing, the defendant shall be subject to all
procedures for booking as for an arrest warrant, such as fingerprinting and photographing, but the
defendant shall not be unduly detained. In no event shall the defendant be locked in holding cells with
persons detained on arrest warrants.

"(f) Following the booking process, the sheriff or other law enforcement agency in the county responsible
for booking procedures, or the court clerk, shall provide the defendant with notice of a court time and date
the defendant is to next appear, which shall be not Tess than ten (10} calendar days from booking nor more
than forty-five (45) days from boaking. The notice shall be explicit as to where and when the court is to
convene and shall advise the defendant that the defendant is encouraged to consult with an attormey about
the summons."; deleted "AS DIRECTED BY THIS SUMMONS" preceding "will result" in the third
sentence of the summons in (g); substituted "as directed or for booking and processing” for "or for booking
and processing as required by the summons" at the end of the third sentence in {h); added "and 40-6-210" in
(1); and added (k) and ( 0.

The 2005 amendment added ", or the offense of stalking, as defined in § 39-17-315" at the end of
(@) 2)(A).

EFFECTIVE DATES. Acts 2003, ch. 366, § 8. January 1, 2004,
Acts 2004, ch. 889 § 4. June 8, 2004,
Acts 2005, ch. 482, § 10. July 1, 2005,
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IN RE: TENNESSEE RULES OF CRIMINAL PROCEDURE

COMMENTS SUBMITTED BY THE TENNESSEE ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS ON BEHALF OF ITS MEMBERS

The Tennessee Association of Criminal Defense Lawyers (hereinafter
referred to as TACDL), on behalf of its members, would adopt and support the
comments submitted by the Tennesses Public Defenders Conference ta the
proposed reformatted Rules of Criminal Procedure and revised Comments filed
by the Court on November 28, 2005.

Respectfully submitted,

Tennessee Association of Criminal Defense Lawyers
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