FILED

| MAY 05 2010
IN THE SUPREME COURT OF TENNESSﬁ E

AT NASHVILLE Clerk of the Courts

IN RE: PETITION TO AMEND RULE 13
OF THE RULES OF THE SUPREME COURT OF TENNESSEE
TO INCREASE HOURLY RATE PAID APPOINTED COUNSEL
OF INDIGENT DEFENDANTS

No. M2010-00502-SC-RL1-RL

ORDER

The Tennessee Association of Criminal Defense Lawyers (“TACDL"™) has petitioned this
Court for amendments to Rule 13 of the Rules of the Supreme Court of Tennessee. The TACDL’s
petition and the Exhibits thereto are aftached to this Order.

In the interest of providing prompt and fair consideration of the important public policy
issues raised by the petition, the Court hereby solicits written comments from judges, lawyers, bar
associations, members of the public, and any other interested parties. The deadline for submitting
written comments is December 31, 2010, Written comments should be addressed to:

Mike Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

The Clerk shall provide a copy of this order, including the attached Petition and Exhibits
thereto, to LexisNexis and to Thomson Reuters (Westlaw). In addition, this order, including the
attached Petition and Exhibits thereto, shall be posted on the Tennessee Supreme Court’s website,

IT1S SO ORDERED.

FOR THE COURT:

A\ ey
X e Rl e
/JANICE M. HOLDER, CHIEF JUSTICE
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IN THE SUPREME COURT OF THE STATE OF TENNESSEE

TENNESSEE ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS,

Petitioner

PETITION TO AMEND RULE 13 OF
THE RULES OF THE SUPREME COURT
OF TENNESSEE TO INCREASE
HOURLY RATE PAID APPOINTED

)
)
)
)
)
IN RE: )
)
)
)
)
COUNSEL OF INDIGENT DEFENDANTS )

I. Opening

Comes now the Petitioner and respectfully moves this Court to amend Supreme Court
Rule 13 in order to establish a constitutional, adequate, and effective system for the appointment
and compensation of private attorneys appointed to represent indigent persons accused of crimes
in the State of Tennessee by increasing the hourly rates and caps for court-appointed counsel
cases, by adding an overhead component to the rate increases, and by creating standards for
appointment of counsel based on the severity of the offense charged. The Tennessee Association
of Criminal Defense Lawyers is a non-profit statewide organization with over 800 members,
including private criminal defense lawyers, public defenders, law professors and law students.
Founded in 1973, TACDL is the state’s leading organization advancirlg the mission of criminal
defense lawyers to protect and ensure the individual rights of citizens accused of crime
guaranteed by the United States and Tennessee constitutions. TACDL has as its mission

statement advocation of “fair and effective justice in the courts, the legislature, and wherever

justice demands.”
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I1. The History of Compensation for Court Appointed Counsel in Tennessee.

Before 1986, indigent criminal defendants obtained counsel primarily through a court-
appointed counsel system coordinated through the office of the Executive Secretary to the
Tennessee Supreme Court. Attorneys were compensated $30.00 for work in court and $20.00 per
hour for work out of court. There was a $1000.00 cap per case.'

Beginning in 1986, the Tennessee Legislature established an indigent defense system that
became a statewide public defender system. The public defender system is augmented by court-
appointed counsel who serve when the public defender’s office cannot. This mechanism was
criticized by members of the Tennessec Bar as “woefully inadequate.”> As a result, the
Tennessee Bar Association, the Tennessee Association of Criminal Defense Lawyers, the
Criminal Justice Funding Crisis Group, the Tennessee District Public Defenders Conference, and
the Capital Case Resource Center, filed a petition with the Tennessee Supreme Court seeking an
amendment to Rule 13 including adequate compensation for court-appointed counsel in those
case in which the public defender’s office cannot serve as counsel.’ The Supreme Court
considered the petition and responses from the executive and legislative branches of government.
The Court created the Indigent Defense Commission, headed by former Attorney General
William Leech. The Court directed the Commission to develop and recommend a comprehensive
plan for delivery of legal services to indigent citizens charged with criminal law violations in the
state court

system.’

! Indigent Defense Commission Report to the Supreme Court, p. 1 (August, 1996) (Hereinafter Report). (Attached as
Exhibit A.)

2 Report, p. 1.
3 The petition is included in Exhibit A.

* Ibid.
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The plan was to include “[a] schedule of reasonable compensation to be paid private attorneys

appointed to represent indigent defendants.”

The Commission was told that the plan should include a schedule of reasonable
compensation to be paid private attorneys in court-appointed cases, a determination of the total
funds to be budgeted each year for the payment of private attorneys appointed by the courts to
represent indigents, and a statement of appropriate procedures for reviewing claims submitted for
compensation by these private attorneys. The Commission was also charged with determining
reasonable caseloads for public defenders and for setting standards for criminal defense attorneys

appointed to represent indigent defendants.®

The Commission undertook an extensive study of the indigent defense system. In its

report to the Court it stated:

The provision of competent counsel is a constitutional mandate.
The responsibility of meeting this mandate is not limited to the
criminal defense bar of this state, but is a societal responsibility.
The criminal justice system suffers from a shortage of competent
lawyers who are qualified and willing to accept appointments in
criminal matters. Neglecting this problem, seriously undermines
public confidence in the criminal justice system. What is needed is
a system which (1) rewards attorneys appropriately for becoming
qualified to accept appointments in criminal cases and for making
themselves available for such appointments, and (2) exacts an
appropriate cost from auome_)'s who either are not qualified or not
willing to handle these cases.

% Supreme Court Order 01501-9307-OT-00144 § 111 (4) d (Tenn. 1994).
% Report at p. 3.

"Report at p. 15.
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Although the Commission was unable to agree on caseload standards and monitoring of
public defender cases, the Commission cited a study by the Spangenberg Group which found that
in 1992 the average overhead for attorneys accepting appointments in criminal cases was $47.26
per hour. Eventually the Court modified Rule 13 and set rates at $40.00 for trial preparation and
$50.00 for in-court-time, and placed maximum compensation rates depending on the type of case
handled by the court-appointed attorney. Except for capital cases, this amount has not been

increased in 16 years, since 1994,

III, Argument

1. The Current Hourly Rate for Private Court-Appointed Counsel in Criminal
Cases Is Preventing Competent Attorneys from Continuing to Provide Representation to
Indigent Defendants,

Justice is not free. If we want a fair and just criminal system we must be willing to pay for
it. This petition seeks to address the problem with the failure to fairly and adequately compensate
court appointed counsel. It is critical that the criminal justice system attract and retain private
court-appointed attorneys. As the Report of the Attorney General’s Committee on Poverty and

the Administration of Federal Criminal Justice? stated in 1963:

[1t] should be understood that governmental obligation to deal effectively with
problems of poverty in the administration of criminal justice does not rest or
depend upon some hypothetical obligation of government to indulge in acts of
public charity. . ..

[The] obligation of government in the criminal case rests on wholly different
considerations and reflects principles of much more limited application. The
essential point is that the problems of poverty with which this Report is concerned
arise in a process initiated by government for the achievement of basic
governmental purposes. [t is, moreover, a process that has as one of its
consequences the imposition of severe disabilities on the persons proceeded
against. Duties arise from action. When a course of conduct, however legitimate,

% Often called the Allen Report, after the Chairman of the Commitiee Francis A. Allen.
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entails the possibility of serious injury to persons, a duty on the actor to avoid the
reasonably avoidable injuries is ordinarily recognized. When government chooses
to exert its powers in the criminal area, its obligation is surely no less than that of
taking reasonable measures to eliminate those factors that are irrelevant to just
administration of the law but which, nevertheless, may occasionally affect
determinations of the accused’s liability or penalty. While government may not be
required to relieve the accused of his poverty, it may properly be required to
minimize the influence of poverty on its administration of justice. . . .

[The] essence of the adversary system is challenge. The survival of our system of
criminal justice and the values which it advances depend upon a constant,
searching, and creative questioning of official decisions and assertions of authority
at all stages of the process. The proper performance of the defense function is thus
as vital to the health of the system as the performance of the prosecuting and

adjudicatory functions. It follows that insofar as the financial status of the accused
impedes vigorous and proper challenges, it constitutes a threat to the viability of

the adversary system.

The Indigent Defense Commission recognized the need for experienced court appointed
counsel in criminal cases. The Commission recommended qualification standards for counsel
appointed in criminal cases. More serious cases require more experienced and more qualified
counsel, The Commission differentiated between the qualifications necessary for counsel
appointed in a misdemeanor case, a minor felony or a major felony case. ® The bottom line is that
one size does not fit all. It is imperative that the criminal justice system not only provide
someone with a law license to represent the accused but an attorney with the requisite experience
to ensure the effective assistance of counsel. The low compensation rates for court appointed
counsel make it financially impossible for experienced lawyers to continue to accept state court

appointments.

? Report, pp. 17-18.
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The rates set in 1994 did not enable court-appointed counsel to meet overhead expenses.
Those same rates exist in 2010. The Commission found a need to suggest increasing fees sixteen
years ago to permit “more competent attorneys to perform more competent work without feeling
they are undermining their practices in the process.”'® Since 1994, the pool of qualified,
experienced attorneys has continued to evaporate. The stagnant rates do not permit experienced
lawyers to accept state court appointed work because the rate of pay does not even enable counsel
to meet overhead expenses.

What is happening to indigent defense in Tennessee is identical to the findings of the the
American Bar Association Standing Committee on Legal Aid and Indigent Defense. SCLAID
held a series of public hearing in 2003, the 40" anniversary of Gideon, 10 determine the extent to
which the promise of Gideon was being met by state indigent defense systems.!! “Overall, our
hearings support the disturbing conclusion that thousands of persons are processed through
America's courts every year either with no lawyer at all or with a lawyer who does not have the
time, resources, or in some cases the inclination to provide effective representation. . . . While
there are many reasons why our justice systems far too often convict innocent persons, clearly one
of the best bulwarks against mistakes is having effective, well-trained lawyers.”"

The major culprit in the failure to provide the effective assistance of counsel is the failure
to adequately fund indigent defense. *“Quality legal representation cannot be rendered unless
indigent defense systems are adequately funded. Attorneys who do not receive sufficient
compensation have a disincentive to devote the necessary time and effort to provide meaningful

representation or even participate in the system at all. With fewer attorneys available to accept

' Report, pp 15-16.

Y Gideon's Broken Promise: American’s Continuing Quest for Equal Justice, A Report on the American Bar
Association’s Hearings on the Right to Counsel in Criminal Proceedings.

12 Gideon's Broken Promise, Executive Summary p. iv.
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cases, the lawyers who provide services often are saddled with excessive caseloads, further
hampering their ability to represent their clients effectively.”'?

Inadequate funding leads to fewer competent attorneys available for court appointed work
and leads to a shortage of attorneys to serve as mentors and role models for younger attorneys
who are willing to accept court appointments. The result is that the pool of attorneys available for
court appointments often is left to lawyers who cannot find other work. The ABA reports
concludes “[t]Jaken as a whole, glaring deficiencies in indigent defense services result in a
fundamentally unfair criminal justice system that constantly risks convicting persons who are
genuinely innocent of the charges lodged against them.”"

2. Compensation for Court-Appointed Counsel Should Be Increased Immediately to
a Rate Sufficient to Recruit and Retain Experienced Attorneys With a Built in Cost of
Living Increase.

The rate of compensation for court appointed counsel in Tennessee has not changed in
sixteen years. The rate was inadequate in 1994 and the problem of inadequate compensation has
not been addressed since 1994. There is only one solution: adequate compensation. As the ABA
report notes, “assigned counsel should be paid a reasonable hourly fee in addition to actual

»1S

overhead and expenses. . . The ABA report includes testimony from Judge Michael

Spearman, Chief Criminal Judge, King County Superior Court, Seattle, Washington:

In a time of tight budgets, it is easy to be shortsighted and think that a public
defender office staffed with less expensive, inexperienced attorneys is a better
option. But my experiences as a staff attorney, a supervisor, and a judge tell me
that experienced attorneys more than compensate for the expense in what they
bring to the justice system. Experienced attorneys encourage prompt resolutions

13 Gideon's Broken Promise, p. 7.
Y Gideon's Broken Promise, p. 7.

13 Gideon's Broken Promise, p. 9.
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of criminal cases. They are able to evaluate cases and make reasonable plea
agreements more quickly. Their experience is recognized by their clients and
contributes to good attorney-client relationships. With experienced attorneys, the
cases that go to trial are more likely to be the cases that need to be tried and should
be tried. Trials are more efficiently done because the lawyers are better prepared
and more focused, and any judge will tell you that the best trials are those done
with experienced lawyers on both sides. The results are more fair. There are
fewer mistrials and fewer reversals on appeal because appropriate motions and
objections give the trial court the opportunity to prevent or correct errors in a
timely manner. All of these are advantages to the system that result in financial
savings and enhance public confidence in criminal justice.'

3. Federal CJA Compensation Rates Serve as a Guideline for an Acceptable Rate of
Compensation.

Many of the lawyers who formerly accepted criminal court appointments in state court
still accept appointments in federal court because the hourly rate for non-capital cases continues
to attract and retain competent criminal defense attorneys. A recent review of Criminal Justice
Act (CJA) compensation in federal court reveals that as of March 11, 2009, the hourly rate for
non-capital cases is $110 per hour, with a cap of $8,600 for felony offenses.!” The hourly rate
scheme recognizes the fact that there is no meaningful distinction between out-of-court and in-
court work performed by defense counsel. In fact, often the most difficult and most important
work performed in any criminal case is performed outside the courtroom.

On March 19, 2009, Circuit Judge Julia Smith Gibbons of the Sixth Circuit Court of
Appeals addressed Congress concerning the federal judiciary’s request for an increase in CJA

rates.

'8 Gideon s Broken Promise, p. 17.
17 CJA Panel Rates Information Sheet, United States District Court, Eastern Division of Tennessee,

http://www.tned.uscourts.gov/cia_rates.php. The rate for CJA attorneys was increased to $125 per hour with a cap of
$9700 in 2010.
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We request your consideration of the program enhancement in our budget that will
ensure effective representation for criminal defendants who cannot afford to retain
their own counsel. We are requesting $10.2 million to increase the non-capital rate

to $142.00 per hour, effective January 2010. A panel attorney is a private attorney
who serves on a panel of attorneys maintained by the district or appellate court and
is assigned by the court to represent financially eligible defendants in federal court
in accordance with the Criminal Justice Act (CJA). In the fiscal year 2009
omnibus spending bill, the Subcommittee approved an increase in the noncapital
rate paid to these panel attorneys from $99 to $110 per hour, and provided a cost-
of-living adjustment to the capital rate from $170 to $175 per hour, These new
rates took effect for work performed on or after enactment of the fiscal year 2009
appropriation. While we are very appreciative of the increase to $110 per hour for
non-capital work, we believe a more significant increase is required to enable the
courts to attract and retain enough qualified attorneys to accept appointments and
to provide them a fair rate of pay. This is critical in order for the Judiciary to
ensure that persons represented by panel attorneys are afforded their
constitutionally guaranteed right to effective assistance of counsel.

We believe there is a direct relationship between the lack of qualified panel
attorneys available to take CJA appointments and the significant financial
difficulties panel attormeys encounter maintaining their legal practices.
Predominantly solo and small-firm lawyers take on CJA cases, and these panel
attorneys must first cover their overhead costs. With overhead costs of
approximately $70 per hour, at the $110 rate, that leaves a net average of only $40
per hour, before taxes. We believe that this net rate of $40 per hour, when
compared to the net national average ‘market rate’ of $176 per hour for non-CJA
private criminal cases, prevents courts from attracting sufficient numbers of
qualified attorneys to take CJA appointments because those attorneys can obtain
higher pay on non-CJA cases. Each time a panel attorney is asked by the court to
accept a non-capital CJA appointment, he or she must consider the inherent
“opportunity” cost associated with the higher hourly rate he or she could otherwise
bear on a non-CJA case. . ..

I will close on this topic by reiterating that the Judiciary greatly appreciates the
$110 non-capital rate Congress provided in fiscal year 2009, but the concern
remains that, afler overhead is considered, the rate still does not provide
compensation that will attract enough qualified panel attorneys to take on the
complex work involved in federal criminal cases. I urge the Subcommittee to
provide the funding necessary to increase the non-capital panel attomey rate to
$142 per hour in fiscal year 2010."®

% Statement of Honorable Julia S. Gibbons, Chair Committee on the Budget of the Judicial Conference of the United
States before the Subcommittee on Financial Services and General Government of the Committee on Appropriations
of the United States House of Representative, March 19, 2009,
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The experienced lawyers who accept federal non-capital CJA appointments are the same lawyers
needed to accept appointments in state cases. The overhead is the same. The need for a fair rate
of compensation is the same. The need to attract these attorneys in order to provide the
constitutionally guaranteed effective assistance of counsel is the same. If state court rates are far
outstripped by the federal rates most, if not all, of the experienced private attorneys will be across
the street.'®

4, Comparison of Compensation for Court-Appointed Counsel with District
Attorneys, Public Defenders, and Judges.

District Attommeys and District Public Defenders are employed by the State of Tennessee
and their wages are paid by the State of Tennessee. The court-appointed attorney, although not
technically a government employee, serves the government in the performance of the
government’s duty to provide the effective representation of counsel to the accused in criminal
cases. The work provided by court-appointed counsel is no less essential to the proper
functioning of the criminal justice system than that provided by district attorney generals and
district public defenders.

District Attorney Generals’ salaries are regulated by T.C.A. § 8-7-201, er. seq. Their
salaries are increased based on pay increases provided to all state employees by the general
appropriations act. T.C.A. § 8-7-201(e)(2). In 1994, the District Attorney General’s annual
salary was $81,749.52. Annual raises were approximately 2% until 2006 when a District

Attorney General received approximately a 25% increase. In December of 2007, District

' CJA rate was increased to $125.00 per hour with a case cap of $9700 in 2010.

2 Tennessee District Attorney General Conference.
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Attomney Generals were receiving $136, 392 per year. Since 1994 to 2007, the salary has
increased $54,643 or 66%.

In 1994 a District Public Defender’s salary was 88% of that of a District Attorney General
or $71,939.12. In 1995, the District Public Defender received the same salary as the District
Attorney General. In 2007, the District Public Defender made $136,392 per year. From 1994 to
2007, the District Public Defender has received an increase in salary of $64,453, which is an
increase of approximately 90%.

Judges’ salaries are set forth in T.C.A. § 8-23-103 and are based on the salaries set for trial
judges with appellate judges receiving adjusted salaries based on the level of the appellate court.
Pay increases for judges are calculated by using the Consumer Price Index. In 1990, a trial
judge’s salary was $78,000, Effective in 2006, the base pay for trial judges was $140,000,
approximately a 78% increase from 1990.

The increases in the respective salaries of judges, district attorney generals and public
defenders reflect the economic necessity and practice of compensating these public servants at a
rate that will attract and retain competent, qualified persons for these offices. It is equally
important to attract and retain private attorneys to accept court appointments in criminal cases.

The goal in providing lawyers, as Gideon emphasized, is to assure fairness in our

adversary system of justice and prevent the conviction of innocent persons. Yet,

forty years after Gideon, this nation is still struggling to implement the right to

counsel in state criminal and juvenile proceedings. Sadly, there is abundant

evidence that systems of indigent defense routinely fail to assure fairness because

of underfunding and other problems. It is also more evident now than ever before

that innocent persons, sometimes represented by incompetent, unqualified, or
overburdened defense lawyers, are convicted and imprisoned. !

2! Norman Lefstein, In Search of Gideon's Promise: Lessons from England and the Need for Federal Help, 55
Hastings L.J. 835, 838 (2004).
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Praver for Relief

For the foregoing reasons, the Petitioner respectfully prays that this Court:

1. Entertain this Petition and the supporting materials setting out the jurisdictional,
factual, and legal basis for this claim and any other matters that this Court deems appropriate;

2. Set this matter for hearing,

3. Invite the participation of other interested parties, if it deems it appropriate.

4. Implement amendments to Supreme Court Rule 13 proposed by the Petitioner
consistent with the spirit and letter of the law and consistent with this Petition,

Respectfully submitted,

ry P./Black, Jr. BFR 002069, President Tennessee
ssociation of Criminal e Lawyers

Defense, TACDL

L //

Stephen Rgfs Johnson, Treasur\‘KA,GBﬁ
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Introduction

Prior to 1986, the delivery of defense services
to indigent criminal defendants in Tennessee
was provided primarily through a court-
appointed counsel system in which attorneys
were compensated $30 per hour for work in
court and $20 per hour for work out of court,
with a cap of $1,000 per case. The system
was coordinated through the office of the Ex-
ecutive Secretary to the Tennessee Supreme
Court.

There were two notable ex-

nessee to provide defense services to its in-
digent citizens charged with violations of
criminal statutes was criticized as woefully
inadequate by various members of the Ten-
nessee Bar. Consequently, in June, 1993, the
Tennessee Bar Association, the Tennessee
Association of Criminal Defense Lawyers, the
Tennessee Trial Lawyers Association, the
Criminal Justice Funding Crisis Group, the
Tennessee District Public Defenders Confer-
ence, and the Capital Case Resource Center
of Tennessee filed a petition with the Tennes-
see Supreme Court asking, among other
things, that the Tennessee Su-

ceptions to this approach.
Residents in the state's two
largest counties, Shelby and
Davidson, had been served
by county-based public de-

The mechanism estab-
lished by the State of
Tennessee to provide
defense services to its

preme Court amend Supreme
Court Rule 13 to provide work-
load standards for public de-
fenders and private counsel;
standards for the provision of

fender programs since 1914 Indigent clf:zeqs lati extra-legal resources and costs
and 1962, respectively. - |charged with violations of litigation; standards for the

of criminal statutes appointment of qualified coun-
Recognizing the limitations of |Was criticized as woe- | gg| in capital cases and other
the court-appointed system, |fully inadequate by complex litigation; performance

the Tennessee legislature in
1986 created the District Pub-

various members of the
Tennessee Bar

standards for counsel, particu-
larly in capital cases and other

lic Defenders Conference.
The Conference first operated
as a pilot program in 7 of the state's 31 judi-
cial districts and received administrative sup-
port from the Executive Secretary to the Su-
preme Court. In September 1989, the Public
Defender Act (Tenn. Code Ann. § 8-14-201
et. seq.) established 22 additional public de-
fender offices and the Conference’s adminis-
trative office of the Executive Secretary. All
31 judicial districts in Tennessee are now
served by public defenders, and all but two
are served by the District Public Defenders
Conference. Indigent criminal defendants in
the 20™ and 30™ judicial districts, Shelby and
Davidson counties, continue to be served by
public defenders with financial support from
both the state and local government.

Constitutional, Adequate, and Effective
Indigent Criminal Justice System The
mechanism established by the State of Ten-

complex litigation; standards for
the training of counsel; stan-
dards for the early entry and continuous rep-
resentation of counsel: standards for conflict
of interest problems; standards for indigency,
i.e., eligibility for representation by court-
appointed counsel; standards for the recoup-
ment of costs of indigent defense from defen-
dants and other sources; and standards for
adequate supervisory staff, support staff, li-
brary, equipment, and materials for the public
defender offices.

In addition, those same petitioners asked the
Court to adopt Proposed Supreme Court Rule
13.1, concerning the certification of counsel in
death penalty cases.

In direct response to the petitions, the Ten-
nessee Supreme Court invited a response
from the Governor's office, the Lieutenant
Governor and Speaker of the Senate, the

if you wish for peace...

work for justice.



Speaker of the House of Representatives, the
Attorney General's Office, the Comptroller's
Office, as well as the Executive Secretary to
the District Attorney General's Conference.
The matter was later scheduled for hearing in
June of 1994, After consideration of the peti-
tions, responses and arguments of counsel,
the Tennessee Supreme Court entered an
order dated August 18, 1994, recognizing that
the Judicial, Legislative and Executive
branches of state government all bear ad-
ministrative responsibllity for providing effec-
tive assistance of counsel for indigent per-
sons charged by the State with criminal of-
fenses. The Court recognized that neither of
the three branches of government, independ-
ently, could provide such services without the
assistance and cooperation of the other.

The Indigent Defense Commission The
Tennessee Supreme Coun, in its order dated
August 18, 1994, created the Indigent De-
fense Commission of the Supreme Court of
Tennessee. Each of the petitioners was
asked to submit to the Court the names of
three persons qualified to serve as Commis-
sion members. The Tennessee Supreme
Court selected eleven members from sepa-
rate organizations and appointed them to
terms of continuous service for varying terms
of years. The Supreme Court ordered that
the Commission have a chairperson, vice-
chairperson, and secretary. The Honorable
Bill Leech was appointed chairperson by the
Court. Mark Stephens was elected by the
Commission members to serve as vice-
chairperson, and Jim Weatherly was elected
secretary.

The original Commission members were:

Mr. William M. Leach, Jr.
Waller, Lansden, Dortch & Davis
Nashville City Center

511 Union Street, Suite 2100
Nashville, TN 37219-8966

Mr. Comer L. Donnell

District Public Defender
213 North Cumberland Street
Lebanon, TN 37088-0888

Ms. Sherry J. Brown

Assistant District Public Defender
Shelby County Government
Room 201 Poplar Avenue
Memphis, TN 38103

Ms. Ardena Garth
District Public Defender
701 Cherry Street

Suite 300

Chattanooga, TN 37403

Mr. Robert W. Ritchie
Ritchie, Fels & Dillard, P.C.
Suite 300, Main Place

606 W. Main Street
Knoxville, TN 37901-1126

Ms. Ann C. Short

Law Offices of Herbert S. Moncier
Suite 775, Nations Bank

550 Main Avenue

Knoxville, TN 37902

Mr. Tarik B. Sugarmon
Noel & Sugarmon

65 Union Avenue, Suite 200
Memphis, TN 38103

Ms. Martha Yoakum
District Public Defender
Tazewell, TN 37879

Judge Andrew J. Shookhoff
Juvenile Court of Davidson County
100 Woodland Street

Nashville, TN 37213

Mr. Mark Stephens
District Public Defender
1208 Euclid Ave.
Knoxville, TN 37921

Mr. James L. Weatherly, Jr.

If you wish for peace...

work for justice.



Hollins, Wagster, & Yarbrough, P.C.
22™ Floor,

Third National Financial Center

424 Church Street

Nashville, TN 37219

Two original members of the Commission,
Mr. Tarik Sugarmon and Ms. Sherrye Brown,
have been replaced by:

Ms. Jan Rochester Patterson,
225 W, Baltimore, Suite B
Jackson, TN 38301,

Mr. W. J. Michael Cody
130 N. Court Ave.
Memphis, TN 38103-2217

A determination of a reasonable caseload
for each district public defender;

» A statement of standards for criminal de-
fense attorneys appointed to represent in-
digent defendants including additional
standards for complex and capital cases;

» A schedule of reasonable compensation
to be paid private attorneys appointed to
represent indigent defendants;

» A determination of the total funds to be
budgeted for each fiscal year for the pay-
ment of private attorneys appointed by the
courts to represent indigent defendants;
and,

Commission member,
Martha Yoakum, has
tendered her resignation
form the commission.

During the deliberations
of the Commission, the

The Supreme Court directed the .
Commission to develop and rec-
ommend a comprehensive plan
for the delivery of legal services
to indigent citizens charged with
criminal law violations in the
state court system

A statement of appro-
priate procedures for
reviewing claims
submitted by private
attorneys, the auditing
of those claims, and .
the payment of the

Commission experi-
enced a grave loss in the passing of its
chairman, Bill Leach. Bill's insights into the
issues and his commitment to liberty and the
Bill of Rights served as great inspiration not
only to Commission members, but to all who
knew him. Bill Leach will be missed.

Dutles of the Commission The Supreme
Court directed the Commission to develop
and recommend a comprehensive plan for
the delivery of legal services to indigent citi-
zens charged with criminal law violations in
the state court system. The plan, the Com-
mission was told, should include, but not nec-
essarily be limited to:

 The collection of information regarding
cases in which an indigent defendant is
represented by a district public defender
or a private attorney paid by the State;

claims.

The Commission met for a period of eighteen
months during which time an organizational
structure was created to “integrate” all service
providers. The organizational model contem-
plates the creation of a body referred to as
the “Commission on Public Advocacy” whose
job it will be to draft the state's “Legal Repre-
sentation Plan™ which will provide the blue-
print for the delivery of legal services to indi-
gent defendants in our state court system.
This Legal Representation Plan, among other
things, will establish and publish standards:
caseload, qualification, and performance, ap-
plicable to all attorneys providing defense
services; develop a system of gathering accu-
rate case statistics to more accurately assess
and plan for appropriate levels of state fund-
ing; and determine appropriate rates of com-
pensation for private attorneys as well as ex-
perts providing services in appointed cases.
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Furthermore, the organizational model con-
templates the creation of the position of
“Public Advocate General,” whose responsi-
bilities will include implementation of the Le-
gal Representation Plan created by the
Commission on Public Advocacy and will in-

clude fiscal, tech-
nological, legisla-
tive, personnel,
fraining and per-
formance oversight
within the system.

Legal services will
be provided by two
independent

The organizational model contemplates
the creation of a body referred to as the
““Commission on Public Advocacy” whose
Job it will be to draft the state's “Legal
Representation Plan" which will provide
the blueprint for the delivery of legal
services to indigent defendants in our
state court system

“Divisions:” Public Defenders and Assigned
Counsel.  Support divisions are recom-
mended: Appellate, Capital Litigation, and,
Capital Post-Conviction.
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The Commission on Public Advocacy

Introduction The Commission on Public Ad-
vocacy will serve as an oversight committee
to all components of the indigent defense
system. The Commission will meet at desig-
nated times each year and will work closely
with the Public Advocate General. While the
day-to-day management of the state’s indi-
gent defense system will be coordinated
through the Public Defender and Assigned
Council Divisions, working in conjunction with
the Public Advocate General, the Commis-
sion on Public Advocacy will set policy for
providing state-wide services.

Composition The Indigent Defense Com-
mission recommends that all three branches
of government have significant input into the
composition of the Commission on Public Ad-
vocacy. It's members should be appointed by
recommendation of all branches of govern-
ment. Private citizens should be considered
for service on the Commission.

It is recommended that there be thirteen (13)
members on the Commission on Public Ad-
vocacy. Those Commission members should
have no conflict, by employment or otherwise,
which would affect the independence of the
Commission. Other than public defenders, the
Indigent Defense Commission recommends
that no elected officials or any deputy or
member of their staff be eligible for service on
the Commission nor any present district at-
torney general, state attorney general nor
member of their staff. It is recommended that
the Commission be provided with the flexibil-
ity of having ex officio members, and it is
strongly recommended that the Commission
have ex officio members from the University
of Tennessee, Vanderbilt University and
Memphis University- Schools of Law.

Term of Office It is recommended that
seven (7) members of the Commission be
appointed for a term of three years, three (3)
of the beginning terms should be for two

years and three (3) should be for one year.
The Indigent Defense Commission believes
the terms of each office should expire on
January 1 next following the last year of the
members term.

Commission Structure The Commission
should have a chairperson, vice-chairperson
and secretary. It is recommended that the
chairperson be appointed by the Supreme
Court. The other officers should be elected
by the members of the Commission at the
first meeting of each year. The Commission
should adopt rules that should govern the
day-to-day operation of the Commission.

Meetings Meetings of the Commission may
be held upon reasonable notice to the Com-
mission members by any officer of the Com-
mission. The Commission should be required
to meet at least once during each calendar
year. The Commission may meet by tele-
phone conference call. A majority of the
Commission members present and voting
would constitute a quorum. The affirmative
vote of a majority of the Commission mem-
bers present and voting would constitute ac-
tion by the Commission.

Compensation Members of the Commission
would receive no compensation for their
services as members of the Commission, but
they may be reimbursed for travel and other
expenses in accordance with regulations
adopted by the Judicial Department.

Duties The Commission on Public Advocacy
is charged with the responsibility of develop-
ing a comprehensive plan for the delivery of
legal services not only to indigent citizens
charged with criminal violations of the law in
the State court system, but in all other areas
where the State is required by rule, statute,
constitution or otherwise to provide legal
services to its citizens., The Commission shall
have the authority to determine policies for
the provision of appointed legal representa-
tion.
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The comprehensive Legal Representation
Plan should establish at a minimum:;

Qualification standards for the appoint-
ment of all attorneys providing criminal
defense services in all cases Including
complex cases’, death penalty cases, ap-
pellate cases, juvenile cases and post-
conviction proceedings;

Procedures for the systematic assignment
of counsel in all cases. This "system” for
the assignment of counsel established by
the Commission on Public Advocacy
should be published to the courts and
public by the Public Advocate General
and administratively implemented by the
public defender offices within each judicial
district;

The Commission on Public Advocacy
should retain the discretion to formulate
policy and design a working plan regard-
ing the issue of recruitment of counsel for
the Assigned Counsel Division,;

A training component for all attorneys
providing defense services;

Performance standards, published state-
wide by the Public Advocate General, to
all attorneys providing services as well as
all sessions, circuit and appellate judges
to assist counsel involved in the repre-
sentation of citizens in all cases including
complex cases death penalty cases, ap-
pellate cases, juvenile cases and post-
conviction proceedings;

A mechanism for "performance evalua-
tion® to assess the level of services being

' “somplex cases” shall include, but not be limited
to: murder in the first degree, murder in the second
degree, especially aggravated kidnapping, aggra-
vated kidnapping, especially aggravated robbery,
aggravated rape, rape, aggravated sexual battery,
rape of a child, aggravated arson, and aggravated
child abuse.

provided by counsel, whether that be as-
signed counsel or a public defender office.
The "performance evaluation” plan should
be carefully structured so as to provide an
accurate assessment of an individual at-
torney's performance in a given case,
while at the same time not interfere with
the  attorney/client relationship or with
counsel's independence in the represen-
tation of his or her client;

* Reasonable compensation rates for as-
signed counsel at all stages, as well as a
reasonable rate of compensation for tech-
nical assistance, investigative services
and expert services to assist counsel in
these cases. The Indigent Defense
Commission believes that support serv-
ices avallable to assigned counsel should
“mirror” those services available to public
defenders.

Furthermore, The Commission on Public Ad-
vocacy should employ the Public Advocate
General to implement the Legal Representa-
tion Plan and to vest in that position those
powers necessary for the effective discharge
of the duties of that office.
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The Public Advocate General

Introduction The Public Advocate General
will manage and coordinate delivery of high-
quality indigent defense services in Tennes-
see. The office should have ultimate respon-
sibility to the Commission on Public Advocacy
for providing these services through Public
Defenders and Assigned Counsel. In addi-
tion, the Public Advocate General will provide
the necessary administrative, fiscal, and
technical support services for all indigent de-
fense components.

Duties The Public Advocate General will be
appointed by the Commission on Public Ad-

In addition, the Public Advocate General will
provide assistance in the following areas;

Fiscal Services The Public Advacate Gen-
eral will provide accounting, payroll, purchas-
ing, and budgetary support for all indigent
defense components. His or Her duties will
include payroll support for all full and part-
time state employees as well as processing
assigned counsel fees claims and expense
reimbursements for private assigned counsel.
The Public Advocate General will process all
accounts payable/accounts receivable trans-
actions, assist in purchasing decisions, and
monitor expenditures for all independent
system components. In conjunction with

vocacy to serve as Chief
Executive Officer of the
integrated indigent defense
system. The Public Advo-
cate General will imple-
ment policies established
by the Commission on

Public Advocacy and man- |tem

The Public Advocate Gen-
eral will be appointed by the
Commission on Public Ad-
vocacy to serve as Chief Ex-
ecutive Officer of the inte-
grated indigent defense sys-

each independent compo-
nent, the Public Advocate
General will develop budget
estimates for each compo-
nent based on projected
need, actual and forecasted
expenditures and current
policies which will be inte-

age delivery of indigent
defense services on a dally basis. The Public
Advocate General will submit annual budget
requirements for operating the indigent de-
fense system to the all branches of state gov-
ernment. Within budgetary constraints, the
Public Advocate General will balance delivery
of indigent defense services among its vari-
ous components to ensure that high-quality,
effective indigent defense services are pro-
vided statewide.

The Indigent Defense Commission recom-
mends that the Public Advocate General be
vested with the authority to employ compo-
nent heads for the Appellate Defender, Capi-
tal Litigation Unit, and Post-Conviction De-
fender components within qualifications es-
tablished by the Commission on Public Advo-
cacy. In addition, the Public Advocate Gen-
eral will employ sufficient staff for carrying out
the duties of his or her office.

grated into an annual de-
partmental budget for presentation to the
Governor and General Assembly.

Technology Support The Public Advocate
General will design and implement a uniform
system utilizing technology to maximize the
indigent defense system’s efficiency and ef-
fectiveness in  processing information,
Whether reporting caseload information or
conducting legal research, reliable information
is an essential ingredient for successful indi-
gent defense systems. Modern technology
demands extensive use of computers, net-
works, and the Internet. The technology sup-
port provided by the Public Advocate General
will help forecast, plan, implement, and
evaluate information systems, including
hardware and software required by each in-
dependent component. The Public Advocate
General will coordinate training activities re-
garding computer systems, software, and
other technology-related areas and will pro-
vide assistance, field inquiries, and make
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recommendations to assist any system com-
ponent.

Legislative Services On behalf of the indi-
gent defense system, the Public Advocate
General will serve as a liaison and coordinate
all legislative activities at the state and federal
level. Such activities could include respond-
ing to legislative inquiries, providing caseload
information to state or federal legislators, de-
veloping annual budget requests, coordinat-
ing indigent defense testimony before legisla-
tive committees, and drafting proposed legis-
lation. This Public Advocate General will ac-
tively solicit recommendations from all com-
ponents concerning proposed systemic or
procedural legislative changes. The Public
Advocate General will assist all indigent de-
fense components in preparing and adminis-
tering grant applications for federal and state
assistance.

Personnel The Public Advocate General will
provide ongoing personnel support for all
state employees working within the indigent
defense system. The Public Advocate Gen-
eral or his or her staff will accept and process
applications for employment within the sys-
tem and serve as the Equal Opportu-
nity/Affirmative Action and Title VI Coordinat-
ing office for indigent defense. All job de-
scriptions and qualifications not otherwise
specified within the system will be developed
and maintained by the Public Advocate Gen-
eral The Public Advocate General, or his or
her staff, will conduct new employee orienta-
tion programs and distribute information
about various state employee benefit pro-
grams, including insurance, retirement, and
deferred compensation. With input from other
system components, the Public Advocate
General will actively recruit, promote, and de-
velop internship programs with statewide in-
stitutions of higher education and law
schools.

Tralning and Performance The Public Ad-
vocate General, or his or her staff, will de-

velop, plan, organize, schedule, execute, and
critique training programs for all components.
In addition, The Public Advocate General, or
his or her staff, will qualify and maintain lists
of private assigned counsel in each judicial
district eligible for appointment in misde-
meanor, felony, juvenile, capital, and appel-
late cases. The Public Advocate General will
receive, investigate, and, if necessary, refer
to the Public Advocate General of Profes-
sional Responsibility complaints made against
any attorney within the indigent defense sys-
tem.

Appointment, Term, and Compensation
The Indigent Defense Commission recom-
mends that the Commission on Public Advo-
cacy should appoint the Public Advocate
General most qualified from among a list of
applicants obtained after an extensive search
and aggressive solicitation for the position.
The Public Advocate General should be se-
lected on the basis of qualifications, experi-
ence, and potential for success in the job,
keeping issues of cultural, racial, and gender
diversity in the forefront. The successful can-
didate should be a licensed attorney in good
standing with extensive knowledge of the
criminal justice system, particularly indigent
criminal defense. Knowledge of indigent de-
fense standards as promulgated by the
American Bar Association and the National
Legal Aid and Defender Association is crucial.

The Public Advocate General should be ap-
pointed for a fixed term in office of four (4)
years with annual performance reviews by the
Commission on Public Advocacy. In order to
minimize the potential for any outside influ-
ences on the Public Advocate General, the
Public Advocate General should not be sub-
ject to removal during the term of office ex-
cept for gross malfeasance or criminal con-
viction while in office.

Compensation of the Public Advocate Gen-
eral should be fixed by the Commission on
Public Advocacy.
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Public Defender Division

Introduction Each of Tennessee's thirty-
one judicial districts is equipped with an ex-
isting public defender office. The public de-
fender offices in Shelby and Davidson coun-
ties, the two largest in the state, were created
and funded primarily by their respective
counties many years before the inception of
the state-wide public defender system and
still receive significant funding contributions
from their counties. Consequently, at the time
of the creation of the state-wide system,
those offices were not made a part of the
Tennessee District Public Defenders Confer-
ence.

ropolitan areas in the state, with the two larg-
est legislative delegations, do not necessarily
have the same legislative interests as the re-
maining twenty-nine offices. Consequently,
the legislative effectiveness of those twenty-
nine offices can be compromised by the non-
inclusion of the Shelby and Davidson county
offices.

. Itis a belief shared by many of the public de-

fenders within the Conference that all thirty-
one public defender offices should be part of
one unified Conference, subject to the same
organizational and management structure.
While the Indigent Defense Commission is
not ready to take a po-

The difference in the or-
ganizational structure of
those offices allows them
to operate in a manner
unlike the twenty-nine
other district offices in
that they do not experi-

It is a belief shared by many of
the public defenders within the
Conference that all thirty-one
public defender offices should be
part of one unified Conference,
subject to the same organiza-
tional and management structure

sition regarding Confer-
ence structure, the
Commission  believes
that uniformity among
all public defender of-
fices is important.
Some uniform structure
that provides continuity

ence the same limitations in funding and,
consequently, staffing. The Shelby county
public defender is an appointed, part-time po-
sition which allows the public defender to pur-
sue a private practice, among other vari-
ances. While it is understandable, in light of
the severe funding limitations experienced by
the Tennessee District Public Defenders
Conference and the ever-present risk of pro-
viding less than quality representation as a
result of insufficient funding, the Shelby and
Davidson County offices have shown little in-
terest at being made an equal component in
the state-wide system. At the same time,
however, it is generally the feeling among the
remaining twenty-nine district offices, that not
having the two largest public defender offices
in the state as a part of the state-wide system
causes inequities that result in clients being
treated differently based on the geographic
region within the state wherein they happen
to reside, rather than on the conduct they are
alleged to have committed. Additionally, the
two largest offices, from the two largest met-

in staffing, funding etc., should be imple-
mented to avoid the individual evolution of
each of the thirty-one offices. At a minimum,
that organizational /management structure
should provide:

e All of the thirty-one public defenders as
well as all full-time salaried employees of
a public defender office should be prohib-
ited from engaging in the private practice
of law; ’

* The number of assistant public defenders
in each public defender office, as well as
the salary they are to be paid, should be
statutorily established; and,

+ Each public defender should be elected,
and his or her term in office should be an
eight-year term.

Staffing Each of Tennessee’s thirty-one
Public Defender offices needs to be ade-
quately staffed in order to implement any of
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the changes contemplated in the Legal Rep-
resentation Plan. In 1996, the General As-
sembly passed (but failed to fund) a popula-
tion-based staffing ratio authorizing one as-
sistant public defender for every 26,675 per-
sons within a particular judicial district. While
that “formula” does not take into account the
higher incidents of crime in the metropolitan
areas and, consequently, does not meet the
staffing needs for those districts, it neverthe-
less shows the level of un-

It is the consensus of the Indigent Defense
Commission that no such qualification stan-
dards should be imposed on an individual
who wishes to seek the office of public de-
fender. However, the IDC contemplates im-
posing qualification standards for the ap-
pointment of all attorneys providing criminal
defense services in all cases including com-
plex cases, capital cases, appellate cases,
juvenile cases and post-conviction proceed-

derstaffing presently existing
within the public defender
offices across the state.
There can be no doubt that
until the critical problem of
public defender understaff-
ing is addressed and suffi-
ciently remedied, perform-

Itis a belief shared by most
public defenders within the
Conference that the build-
ing of a “constituency” that
necessarily flows from the
electoral process is an in-
tegral part of a successful
state-wide Conference

ings. Before an elected
public defender may provide
criminal defense services in
cases wherein qualification
standards have been im-
posed upon counsel, the
elected public defender
should also meet the estab-
lished qualification stan-

ance standards, designed to
increase the quality of legal services provided
to our indigent citizens, will never be more
than aspirational.

Management Structure The Indigent De-
fense Commission believes that the present
Office of the Executive Secretary of the Public
Defender's Conference should merge with
and assist the Public Advocate General in
fulfilling the duties of that office.

Public Defender’s Elected Status There
are presently only two states that elect their
public defenders. It is a belief shared by most
public defenders within the Conference that
the building of a “constituency” that necessar-
ily flows from the electoral process Is an inte-
gral part of a successful state-wide Confer-
ence. The public defenders wish to maintain
their status as elected public servants and the
Indigent Defense Commission would recom-
mend retaining that practice.

Qualification Standards to Hold the Office
of Public Defender The Indigent Defense
Commission discussed the possibility of im-
posing qualification standards on individuals
who seek to hold the office of public defender.

dards.

Cases Eligible for Public Defender Serv-
ices The public defenders in this state
should continue to provide legal services pur-
suant to Tennessee Code Annotated § 8-14-
205: when any person appears without coun-
sel before any court in this state exercising
original jurisdiction (whether magistrate, gen-
eral sessions, municipal, juvenile, circuit,
criminal or any other court empowered to de-
prive the person of liberty) upon a criminal
prosecution or juvenile delinquency proceed-
ing involving a possible deprivation of liberty
as well as habeas corpus and post-conviction
proceedings.

Assignment of Counsel Providing for the
systematic assignment of counsel in all cases
is critical. The "system" for the assignment of
counsel should be established, initially, by the
Commission on Public Advocacy, published
to the courts and public by the Public Advo-
cate General and administratively imple-
mented by the Public Defender in each judi-
cial district acting in concert with the Assigned
Counsel Division. The appointment "system”
should assure that "qualified counsel” is ap-
pointed as quickly as possible, while also al-
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lowing for "case tracking” to maintain and re-
port caseload statistical information through
the Public Advocate General.

Since “eligible cases” are defined by statute
(T.C.A § 8-14-205), and that statute requires
the court to appoint the district public defend-
ers' office to represent eligible clients, there
does not seem to be any logical reason for
not designating the responsibility of appoint-
ing counsel within the local public defenders’
office in all cases.

When a citizen is arrested and charged with a
non-capital crime, one of two systems could
be implemented:

System A for the Appointment of Counsel
The district public defender would immedi-
ately contact the client be-

by the court naming the particular assigned
counsel as counsel of record for the defen-
dant.

The Public Advocate General will establish
and publish rosters of "eligible attorneys® for
appointment in all cases in each judicial dis-
trict. Deviation from the policy of appointing
the non-conflicted public defender office in
that judicial district or the next attorney on the
eligibility list will be authorized only with judi-
cial approval accompanied by a formal state-
ment as to why there has been some devia-
tion.

System B for the Appointment of Counsel
System B differs from System A only to the
extent that “eligibility determinations™ or
“indigency determinations” are judicially de-
termined. The district public defender con-
tacts the client only after his

fore his or her release from
custody and determine if the
individual is seeking public
defender services. If the
client Is requesting court-
appointed counsel, the cli-
ent's “eligibility” for defender
services would be deter-
mined in compliance with
“indigency standards”™ estab-
lished and published by the Lcate General

The appointment "system”
should assure that
"qualified counsel” Is ap-
pointed as quickly as pos-
sible, while also allowing
for "case tracking" to main-
tain and report caseload
statlstical information
through the Public Advo-

or her eligibility has been
judicially determined. Once
that determination has been
made, the public defender
would then undertake the
process of “assigning coun-
sel” for the client. The same
“process” as discussed in
System A would begin in
that the public defender
would first determine that

Commission on Public Advocacy. If the indi-
vidual qualifies for services from the public
defender office, and the public defender has
no impediment to representation (e.g., conflict
of interest or caseload limitations) the local
office would prepare and submit for filing a
proposed order for judicial ratification by the
court naming the public defender as counsel
of record for the defendant.

In the event the public defender has an im-
pediment with representation in the particular
case, the public defender would designate
from a published roster of “eligible™ assigned
counsel the next available attorney to render
services to the defendant, prepare and for-
ward a proposed order for judicial ratification

the office has no impediment to representa-
tion (e.g., conflict of interest or caseload limi-
tations) wherein the local office would prepare
and submit for filing a proposed order for judi-
cial ratification by the court naming the public
defender as counsel of record for the defen-
dant.

in the event the public defender has an im-
pediment with representation in the particular
case, the public defender would designate
from a published roster of “eligible” assigned
counsel within the district, the next available
attorney to render services to the defendant,
prepare and forward a proposed order for ju-
dicial ratification by the court naming the par-
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ticular assigned counsel as counsel of record
for the defendant.

As with System A, deviation from the policy of
appointing the non-confiicted public defender
office in that judicial district or the next attor-
ney on the eligibility list will be authorized only
with judicial approval accompanied by a for-
mal statement as to why there has been
some deviation.

Caseload Standards There has been con-
siderable discussion among members of the
Indigent Defense Commission about estab-
lishing numerical caseload standards for pub-
lic defender offices. Some members of the

assigned to a given public defender’s office or
Individual attorney, however one chooses to
define a case, will ultimately dictate the qual-
ity of legal services provided to the client.
When the number of cases assigned to the
office or private attorney becomes so over-
whelming that the “quality” of legal services
provided begins to decline, the ability of the
judiciary to protect the integrity of the judicial
proceeding is adversely affected. The judici-
ary's ability to afford full and fair hearings to
indigent litigants who come before it is placed
in jeopardy. A decline in public confidence in
the judicial system is one of the natural con-
sequences that flows from this dilemma.

Commission believe that

In the interim, it is clearly the

numerical caseloads are too
rigid and do not contemplate
such factors as: the quality
and experience of the per-
sonnel within a given office;
the technical support in the
form of computer case man-
agement systems; computer
research and internet ac-

When the number of cases
assigned to the office or
private attorney becomes
so overwhelming that the
“quality” of legal services
provided begins to decline,
the ability of the judiciary to
protect the integrity of the
judicial proceeding is ad-

responsibility of appointed
counsel, whether a member
of a public defender office or
private counsel, to provide
the effective assistance of
counsel to which the party
represented is entitled under
the provisions of Article I,
Section 9 of the Constitution

cess; the quantity, quality
and experience of investiga-

versely affected

of the State of Tennessee
and the Sixth Amendment to

tive assistance available to counsel; the rela-
tionship with the local judiciary, district attor-
ney general's office, and police departments
in the district.

Other Commission members believe that ob-
jective caseload standards are an essential
part of any “Legal Representation Plan” and
that the Public Advocate General should be
vested with the authority to delineate those
objective standards.

It is clear to all Commission members that
caseload standards present an extremely
complex issue that calls for expertise beyond
that possessed by the Commission. Further
study is certainly warranted.

There was a consensus among Commission
members, however, that the number of cases

the United States Constitution.

While this issue is being considered further,
the Indigent Defense Commission recom-
mends that every attorney look to the ABA
Standards For Criminal Justice Providing
Defense Services (Third Edition), as providing
the only sensible approach to managing
caseloads:

Standard
5-5.3 Workload

(a) Neither defender organizations, as-
signed counsel nor contractors for serv-
ices should accept workioads that, by
reason of their excessive size, interfere
with the rendering of quality representa-
tion or lead to the breach of professional
obligations. Special considerations should
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be given to the workload created by rep-
resentation in capital cases.

(b) Whenever defender organizations, in-
dividual defenders, assigned counsel or
contractors for services determine, in the
exercise of their best professional judg-
ment, that the acceptance of additional
cases or continued representation in pre-
viously accepted cases will lead to the
furnishing of representation lacking in
quality or to the breach of professional
obligations, the defender organization, in-

which counsel's performance becomes a vio-
lation of the Sixth Amendment:

We depant from the farce and mockery
standard. All cases adhering to this stan-
dard are overruled, Pro tanto. We believe
a better standard, expressed in the gen-
eralities of McMann, supra, is simply
whether the advice given, or the services
rendered by the attorney, are within the
range of competence demanded of attor-
neys in criminal cases. We would meas-
ure that range of competence by the du-

dividual defender, as-

ties and criteria as set

signed counsel or con-
tractor for services must
take such steps as may be
appropriate to reduce their
pending or projected
caseloads, including the
refusal of further appoint-
ments. Courts should not
require individuals or pro-

While the Court may well
be right that “precise no-
menclature” or “specific
(performance) standards or
guidelines,” may not be -
necessary, the Indigent De-
fense Commission believes
it is appropriate to estab-
lish at least aspirational

forth in DeCoster, su-
pra, and by our own
Sixth Circuit case of
Beasley, supra. We do
not consider it to be
either necessary or
proper, that we estab-
lish any precise no-
menclature or that we

grams to accept caseloads

performance standards

lay down any specific

that will lead to the fur-
nishing of representation lacking in quality
or to the breach of professional obliga-
tions.

The Indigent Defense Commission is not pre-
pared at this time to make a definitive state-
ment as to the propriety of numerical
caseload standards, flexibility within a system
imposing numerical limitations, whether those
standards would apply to assigned counsel as
well as public defenders and their assistants,
or any mechanism for reviewing and/or sanc-
tioning those defender offices that choose to
exceed recommendations. The IDC will con-
tinue to meet and work through this issue and
will make a recommendation to the court be-
fore the end of the year,

Performance Standards In Baxter v. Rose,
523 S.W. 2d 930 (Tenn. 1975), the Tennes-
see Supreme Court addressed the appropri-
ate legal standard for assessing the level at

standards or guide-
lines. We are content to leave the matter
resting on a foundation of reasonable
competence as tested by the authorities
as herein set out. Trial courts and de-
fense counsel should look to and be
guided by the American Bar Association's
Standards relating to the Administration of
Criminal Justice in general, and specifl-
cally to those portions of the Standards
which relate to the Defense Function. /d at
936.

While the Court may well be right that
“precise nomenclature” or  “specific
(performance) standards or guidelines,” may
not be necessary, the Indigent Defense
Commission believes it is appropriate to es-
tablish at least aspirational performance
standards. These standards should address
counsel's performance in the following areas:

+ investigation
+ client contacts

If you wish for peace...
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motions

plea negotiations
discovery

jury selection
sentencing
expert services
appellate practice
post-conviction

Any attempt to establish performance guide-
lines should necessarily include a system of
enforcement in the event counsel's perform-
ance is deficlent. Additionally, the guidelines
should provide for a removal mechanism
vesting with the Public Advocate General
subject to.review by the Commission on Pub-
lic Advocacy.

The Indigent Defense Commission is not pre-
pared at this time to publish a set of perform-
ance standards or to design a system for
performance review or removal, The IDC has
reviewed various performance standards, in-
cluding the ABA standards, and will continue
to meet and work through these issues and
will make a recommendation to the court be-
fore the end of the year.

Training A training component should be
designed by the Public Defender Division and
be administered by the Public Advocate Gen-
eral's Office. The training should include in-
tensive practice-oriented litigation for public
defenders and assigned counsel in trial, ap-
pellate and post-conviction proceedings of-
fered by local and national experts. The
training component should also include
manuals, brief banks, and motions. Addition-
ally, the training component should focus on
the utilization of investigators and social sci-
entists.

It you wish for psace... work for Justice.
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Assigned Counsel Division

Introduction While all thirty-one judicial dis-
tricts in Tennessee have a public defender
office, T.C.A. § 8-14-205 limits the availability
of public defender participation to “...criminal
prosecutions or juvenile delinquency pro-
ceedings involving a possible deprivation of
liberty...habeas corpus and post-conviction
proceedings.” This statutory limitation on pub-
lic defender involvement necessarily requires
private counsel to provide legal representa-
tion to indigent citizens

some minimum annual hourly contribution to
indigent defense services, possibly with some
“financial buyout' option for those who are
unwilling or not qualified to assist.

The provision of competent counsel is a con-
stitutional mandate. The responsiblility of
meeting this mandate is not limited to the
criminal defense bar of this state, but is a so-
cietal responsibility. The criminal justice sys-
tem suffers from a shortage of competent
lawyers who are qualified and willing to ac-

where the right to coun-
sel attaches and public
defenders are excluded
from participation. To
provide counsel in pro-
ceedings such as de-
pendent and neglected
cases, termination of
parental rights, unruly
child proceedings,
guardian ad litem cases
for both children and
adults, contempt pro-
ceedings as well as

system

The provision of competent counsel
is a constitutional mandate. The re-
sponsibility of meeting this mandate
Is not limited to the criminal defense
bar of this state, but is a societal re-
sponsibility. The criminal justice
system suffers from a shortage of
competent lawyers who are qualified
and willing to accept appointments
in criminal matters. Neglecting this
problem, seriously undermines pub-
lic confidence in the criminal justice

cept appointments in
criminal matters. Ne-
glecting this problem,
seriously undermines
public confidence in
the criminal justice
system. What s
needed is a system
which (1) rewards at-
torneys appropriately
for becoming qualified
to accept appoint-
ments in  criminal
cases and for making
themselves available

mental health commit-
ments all require the active participation of
the private lawyer,

Management Structure  The Assigned
Counsel Division will operate under the aegis
of the Public Advocate General who should
take all necessary steps to assure the inde-
pendence of assigned counsel so that the in-
terests of the clients served by these lawyers
will not be compromised.

Recruitment of Counsel The Commission
on Public Advocacy along with the Public Ad-
vocate General should work in conjunction
with the Tennessee Judiciary, the Tennessee
District Public Defenders Conference, the
Tennessee Bar Association and the Tennes-
see Association of Criminal Defense Lawyers
to design an effective system for recruitment
of counsel. The discussion should include

for such appointments,
and (2) exacts an appropriate cost from attor-
neys who either are not qualified or not willing
to handle these cases.

The Spangenberg report cited a survey by the
Tennessee Association of Criminal Defense
Lawyers which revealed that the average
overhead for attorneys accepting appoint-
ments in criminal cases, in 1992, was $47.26
per hour. The fee schedule for assigned
counsel set out in Rule 13 of the Tennessee
Supreme Court calls for $40.00 per hour for
non-trial activities and $50.00 per hour for
trial, subject to caps ranging from $200 to
$2,000 for non-capital cases.

A number of options were discussed by the
Commission including a reasonable increase
in the fees paid to appointed counsel in crimi-
nal cases which would help to reflect the im-

if you wish for peace...
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portance of this work in making the criminal
justice system function fairly, and would allow
more competent attorneys to perform more
competent work without feeling that they are
undermining their practices in the process. A
modest increase in fees could be financed by
restructuring attorney licensing fees to en-
courage the accepting of appointments in
criminal cases, as outlined below.

It Is likely that more attorneys would be moti-
vated to become qualified and to accept ap-
pointments in criminal cases if there were
wider recognition, both professionally and
among the public at large, of the ideals of
criminal justice. The Tennessee Supreme
Court could promote such recognition by
noting outstanding achievement and dedica-
tion to the ideals of criminal justice. An award
might be inaugurated, perhaps in the memory
of a Tennessee lawyer who exemplified these
ideals, and presented annually to a person—
whether defender, prosecutor, judge or other
citizen—who has made a significant contribu-
tion to the field.

One of the greatest impediments to availabil-
ity of attorneys for appointment in criminal
cases is the fact that many attorneys choose
to concentrate their practices in other areas,
Because the single greatest need for state-
supported or pro bono legal work, after the
U.S. Supreme Court’s decision in Gideon v.
Wainwright, has been the provision of coun-
sel to indigent criminal defendants, the Indi-
gent Defense Commission thinks further ex-
ploration might be warranted in a proposal to
the Court to consider amending Rule 21 of
the Tennessee Supreme Court to require
continuing legal education in the criminal law
for all Tennessee lawyers.

The purpose of such a recommendation is to
enlarge the pool of lawyers who can accept
criminal appointments. Accordingly, the CLE
requirements relating to criminal law should
be specific. For example, the Tennessee
Commission on Continuing Legal Education

might be mandated to establish a “core cur-
riculum” necessary to minimal criminal law
literacy and require that every lawyer demon-
strate mastery of this core curriculum by
passing appropriate CLE courses within a
limited number of years.

The Commission could also require that at
least two of the fifteen hours of annual CLE
be in the area of criminal law. While this may
at first glance appear unduly to favor criminal
law over other areas of practice, it seems jus-
tified by the fact that an indigent citizen's ac-
cess to competent criminal representation is
required by the Constitution. By comparison,
when it became apparent that too few lawyers
fully understood the ethics of their profession,
Rule 21 was drafted to require that three
hours of annual CLE be devoted to profes-
sional responsibility. The Indigent Defense
Commission believes the current disrepair of
the criminal justice system calls for compara-
ble measures.

The Spangenberg report of 1992 suggests
that mandatory pro bono representation has
not worked effectively. However, attorneys
may be willing to participate in an assigned
counsel program voluntarily if sufficient in-
centive exists to do so. One such incentive
might be to create a differential in the annual
fees paid by attorneys under Rule 9, Sec.
20.1. For example, attorneys who certify that
they are on the approved list of attorneys
available for appointment in criminal cases
might be assessed the regular annual fee.
Attorneys who cannot ceriify their participa-
tion in the appointment scheme would pay a
slightly greater amount, and the ditference
would be used to defray the cost to the state
of paying for assigned counsel.

Lawyers who are versed in criminal law and
are otherwise willing to accept appointments
might nevertheless be deterred, rightly or
wrongly, by a feeling of inadequacy. Such
reservations might be greatly reduced if a di-
rectory of experienced criminal attorneys who
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would be willing to provide limited consulta-
tion at no cost is available. Although a system
of differential licensing fees, as outlined
above, might be necessary to attract attor-
neys to be available as mentors, it is likely
that a spirit of altruism would provide suffi-
cient incentive.

Existing resources available in public de-
fender offices should be shared and made
available to assigned counsel where possible.
Additionally, most local bar associations have
a criminal law section. They should be en-
couraged to compile and maintain a directory
of resource materials for the local assigned
counsel. Such a directory would consist not
only of specific resources, such as investiga-
tors and experts, but also of a network of at-
torneys knowledgeable in specific areas who
might help assigned counsel to obtain neces-
sary resources.

It may also be helpful for the Public Advocate
General to create a handbook for assigned
counsel, to be available to all attorneys
through the judicial district. Such a handbook
would include basic information relating to the
handling of assigned criminal cases, including
a brief directory of resources.

Roster of Eligible Counsel For Appoint-
ment The Public Advocate General, working
in conjunction with the Commission on Public
Advocacy, should categorize by levels of se-
riousness and difficulty the types of cases
where assigned counsel will be providing le-
gal services. Additionally, the Public Advo-
cate General should establish standards de-
tailing the qualifications attorneys must have
before being assigned cases from the estab-
lished “level.” The Public Advocate General,
in conjunction with the recruitment efforts ini-
tiated by the various components and organi-
zations, will solicit applications from attorneys
who wish to be certified and designated as
eligible for appointment at the various levels.
Rosters of Eligible Counsel for each judicial
district will be forwarded to the Commission

on Public Advocacy who will review and ap-
prove each roster and have them published
through the Public Advocate General.

Assignment of Counsel Providing for the
systematic assignment of counsel in all cases
is critical. The "system" for the assignment of
counsel should be established, initially, by the
Commission on Public Advocacy, published
to the courts and public by the Public Advo-
cate General and administratively imple-
mented by the Public Defender in each judi-
cial district acting in concert with the Assigned
Counsel Division. The appointment “system"”
should assure that “qualified counsel” is ap-
pointed as quickly as possible, while also al-
lowing for "case tracking” to maintain and re-
port caseload statistical information through
the Public Advocate General.

Since “eligible cases” are defined by statute
(T.C.A § 8-14-205), and that statute requires
the court to appoint the district public defend-
ers’ office to represent eligible clients, there
does not seem to be any logical reason for
not designating the responsibility of appoint-
ing counsel within the local public defenders’
office in all cases.

The Indigent Defense Commission recom-
mends to the Court that System A or B, dis-
cussed under the Public Defender Division
section, be implemented as the mechanism
for the assignment of counsel.

Performance Standards The Indigent De-
fense Commission believes that the discus-
sion relative to performance standards in the
Public Defender Division is applicable to as-
signed counsel as well, We wish to reiterate;
In Baxter v. Rose, 523 S.W. 2d 930 (Tenn.
1975), the Tennessee Supreme Court ad-
dressed the appropriate legal standard for
assessing the level at which counsel's per-
formance becomes a violation of the Sixth
Amendment:

If you wish for peace...
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We depart from the farce and mockery
standard. All cases adhering to this stan-
dard are overruled, Pro tanto. We believe
a better standard, expressed in the gen-
eralities of McMann, supra, is simply
whether the advice given, or the services
rendered by the attorney, are within the
range of competence demanded of attor-
neys in criminal cases. We would meas-
ure that range of competence by the du-
ties and criteria as set forth in DeCoster,
supra, and by our own Sixth Circuit case
of Beasley, supra. We do not consider it
to be either necessary or proper, that we
establish any precise nomenclature or
that we lay down any specific standards
or guidelines. We are content to leave the
matter resting on a foundation of reason-
able competence as tested by the
authorities as herein set out. Trial courts
and defense counsel should look to and
be guided by the American Bar Associa-
tion's Standards relating to the Admini-
stration of Criminal Justice in general, and
specifically to those portions of the Stan-
dards which relate to the Defense Func-
tion. /d at 936.

While the Court may well be right that
“precise nomenclature” or ‘“specific
(performance) standards or guidelines,” may
not be necessary, it would seem appropriate
that the IDC establish at least aspirational
performance standards. These standards
should address counsel's performance in the
following areas:

* investigation

» client contacts

* motions

* plea negotiations
» discovery

e jury selection

= sentencing

« expert services

« appellate practice
« post-conviction

Reviewing Attorney Performance The
Public Advocate General should establish a
system for reviewing the performance of the
attorneys on the roster(s). The Public Advo-
cate General, having published the perform-
ance standards by which the effectiveness of
counsel's performance will be measured,
should develop and publish a process by
which that performance will be monitored.
The Public Advocate General should publicize
the criteria used in reviewing and should in-
form monitored attorneys of resuits upon re-
quest, upon the decision to impose penalties,
or to seek removal. This reviewing process
however, should not allow access to privi-
leged work product nor should it invade the
attorney-client confidentiality.

The Standards for the Administration of As-
signed Counsel Systems adopted by the
Board of Directors of the National Legal Aid
and Defender Association in November of
1089, describes the reviewing process in the
Commentary to Standard 4.4.2:

The need for supervision of attorneys
should be considered along with the need
for financial accountability in establishing
the documentation that attorneys must
provide to the program in all cases to
which they are assigned. Administrative
records such as case summaries or
vouchers that detall attorneys’ actions in
their cases may be used not only o es-
tablish that attorneys are entitled to the
money they are paid, but also as a way of
determining whether functions necessary
to quality defense are being carried out.
(footnote omitted).

In other words, evaluation of attorney
performance cannot be done solely by re-
view of the acts for which attorneys seek
compensation and/or reimbursement. The
existence or lack of pretrial motions, use
of investigative resources, appearance at
preliminary court proceedings, etc. may
say nothing about the quality of repre-
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sentation in the given case without infor-
mation about the facts of that case. How-
ever, a pattern of avoidance of preliminary
court proceedings, a failure to use investi-
gative resources, failure to file pretrial
motions, and/or a seemingly excessive
number of cases resulting in guilty pleas
may indicate a need for active review of
an attorney's practice in assigned cases.

The reviewing system should include the
gathering, maintenance and examination
of records such as those pertaining to:
attorneys’ performance of duties in their
assigned cases (e.g. vouchers or other
documentation of actions taken, pleadings
filed, transcripts, etc.); caseloads (e.g.
listing of all assignments to a given attor-
ney during a given period); and com-
plaints received (including written com-
plaints, notes of telephone complaints,
and notes of investigation and/or follow-
up).

The reviewing system should include a
personal observation component.
Whether personal observations are made
by the administrator, his or her designee,
or by others whose opinions are then
sought, objective criteria for evaluating
what is observed should be established.
Personal observations concerning attor-
neys’ work, especially if sought from per-
sons with an institutional or personal bias
(e.g. the prosecutors whom attorneys fre-
quently oppose) may present objectivity
problems. These can be tempered by
consulting several sources.

Complaints and negative reports from
outside the program, including client com-
plaints, should be investigated. The ad-
ministrator should insist that facts, not
conclusions, be included in complaints
before investigation will begin, and should
investigate to determine the accuracy of
critical comments.

Attorneys for complaining clients should
be notified of the complaints and asked to
respond. The clients should be informed
of the results of the investigation.

Attorneys must be assured that informa-
tion compiled during reviewing is for inter-
nal program use only. Information about
attorneys’ performance should not be
made public, at least before an attorney is
removed from the roster(s) ... when re-
viewing and/or investigation reveal con-
duct or omissions by an attorney that
could be considered a breach of the attor-
ney's professional obligations, that infor-
mation should be provided to the discipli-
nary Public Advocate General of the juris-
diction in question.

Disciplinary Policy and Procedures In-
cluding Removal The Public Advocate
General should develop and publish a
mechanism for the imposition of penalties,
including removal from the roster of eligible
attorneys, for attorneys who fail to comply
with the performance and/or qualification
standards established by the Public Advocate
General. An established disciplinary policy is
necessary in order to empower the Public
Advocate General to ensure quality legal rep-
resentation to poor people. However, the
threat of sanctions, including removal, should
never be used to violate the attorneys' pro-
fessional independence.

Courts have held that the attorney-client rela-
tionship is as inviolable when counsel is ap-
pointed as when counsel is retained.?
Therefore, clients of an attorney being inves-
tigated, with possibility of removal, should not
(unless complaints from those clients are in-
volved) be informed unless and until removal

2 Smith v. Superior Court, 68 Cal, 2d 547, 562; 68
Cal. Rpt. 1, 10; 440 P.2d 65, 75 (1868) and
McKinnon v. State, 526 P.2d 18 (Alaska, 1974).
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occurs,® No attorney should be removed from
a case in which representation has already
begun except with the consent of the client.

The Public Advocate General may establish a
schedule of penalties apart from removal from
the roster of eligible attorneys. However,
such penalties should be coupled with a re-
quirement that the attorney correct the defi-
ciencies in question.

Where an attorney has failed to correct defi-
ciencies for which penalties have been im-
posed, or where egregious deficiencies in
performance have oc-

reason to believe competent representation is
not being provided in those cases. ®

The Public Advocate General should estab-
lish a procedure for consideration of a re-
moved attorney's application for reinstate-
ment to the program roster.

Compensation The Indigent Defense Com-
mission wishes to emphasize its belief that
reasonable compensation must be paid to
private counse! in appointed criminal cases.
The Indigent Defense Commission concluded
that “reasonable” compensation is a rate no
less than that paid for

curred, the Public Advocate |Unreasonably low compensa- | other contracted govern-
General should give the |tion rates drive accomplished | ment legal work (e.g. work

attorney notice, in writing, |counsel from the assigned
gent Defense Commission is
concerned that unreasonably
low compensation rates may
which provides for the tem- directly effect the delivery of
porary suspension of fur. Compefent I’epl’esentaﬂon

from the roster is contem-
plated. The Public Advo-
cate General may wish to
develop a mechanism

contracted for by attorneys
general, county legisla-
tures or commissions, etc.)
or with prevalling rates for
similar services performed
by retained counsel in the
jurisdiction.

ther assignments to the attorney pending the
Public Advocate General's investigation. *

The Public Advocate General should develop
a mechanism providing for hearings before
the Commission on Public Advocacy to de-
termine whether cause exists for removal of
the attorney from the program roster, Where
the decision to remove is made by the Com-
mission on Public Advocacy, that decision
should be final. Where removal has been for
failure to provide competent representation to
one or more clients, a representative from the
Public Advocate General may seek, in court,
substitution of counsel in cases already as-
signed to the attorney In question, if there is

3 See: Commentary to Standard 4.5.2, Standards
for the Administration of Assigned Counsel Sys-
tems, National Legal Aid & Defender Association,
November 14, 1989

¢ Id. Standard 4.5.2,

The State of Tennessee is constitutionally
required to provide effective assistance of
counse! to poor persons accused of crime.
Prosecutors and judges are not asked to work
without pay during the trial of an indigent ac-
cused. Nor are court personnel or expert wit-
nesses whose services are provided as a
necessary part of the right to counsel. The
Indigent Defense Commission believes the

issue is not whether assigned counsel is enti-

tled to compensation, but how much compen-
sation is reasonable.

Unreasonably low compensation rates drive
accomplished counsel from the assigned
counsel program. The Indigent Defense
Commission is concerned that unreasonably
low compensation rates may directly effect
the delivery of competent representation.

Sid.
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The Public Advocate General should design a
system for the periodic review of compensa-
tion rates.

Training A training component should be
designed by the Public Advocate General for
assigned counsel in conjunction with the Pub-
lic Defender Division. The training should in-
clude intensive practice-oriented litigation for
assigned counsel in trial, appellate, and post-
conviction proceedings offered by local and
national experts. The training component
should also include manuals, brief banks, and
motions. Additionally, the training component
should focus on the utilization of investigators
and social scientists.
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Appellate Defender

Introduction It was the consensus of the
members of the Indigent Defense Commis-
sion that the present public defender system
is not the most cost-effective way to provide
quality representation before the appellate
courts of this state. It is believed that a state-
wide appellate division, similar to the one op-
erated by the Attorney General of this state,
would provide a more cost-effective way to

pellate representation through the state Su-
preme Court in non-capital cases involving
indigent citizens charged with, or having been
convicted of, criminal violations. These cases
should flow from both the Public Defender
Division and the Assigned Counsel Division.

The Indigent Defense Commission is of the
opinion that in multiple defendant cases,
“traditional” conflicts of interest that might bar
trial counsel from representing multiple de-

provide quality legal rep-
resentation to citizens
whose cases are before
our appellate courts.
However, the IDC be-
lieves that any discus-
sion of a centralized ap-
pellate division needs to
be structured in such a
way so as to achieve
the goal of providing
high  quality, cost-

The Indigent Defense Commission
is of the opinion that in multiple de-
fendant cases, “traditional” con-
flicts of interest that might bar trial
counsel from representing multiple
defendants at the trial of the cause,
may not continue to exist to the
degree that multiple defendant rep-
resentation, at the appellate level,
should necessarily be precluded

fendants at the trial of
the cause, may not
continue to exist to the
degree that multiple
defendant representa-
tion, - at the appellate
level, should necessar-
ily be precluded. This
model contemplates the
Appellate  Defender’s
Office handling cases
from both the Public

effective appellate services (which would
suggest the implementation of a centralized
office) while still recognizing the importance
of the attorney/client relationship and the
benefits derived from continuity in represen-
tation. The IDC members, in structuring an
Appellate Defender model, wanted to honor
that attorney/client relationship. Conse-
quently, the model attempts to “build in” flexi-
bility so as to allow attorneys, albeit as the
exception, to maintain their representation on
appeal.

Management Structure The Appellate De-
fender Division will be managed by the Ap-
peliate Defender who will be appointed by the
Public Advocate General with the concur-
rence of the Commission on Public Advocacy.
It is recommended that the Division have a
staff of attorneys and maintain offices in
Knoxville, Nashville, and Jackson.

Cases Eligible for Appellate Defender
Services The Appellate Defender Office
should provide all direct and interlocutory ap-

Defender Division and the Assigned Counsel
Division, even in multiple defendant cases.

Exceptions; Retention of Cases by Public
Defender Office The Indigent Defense
Commission recognizes that there may be
cases where the public defender's office
wishes to continue representation at the ap-
pellate level. The Commission recognizes
that while those circumstances most certainly
will exist, they should be the exception, not
the rule. This model provides the authority
within a public defender office to maintain
“counsel of record” status on appeal, in the
event that the public defender, or the staff
member handling the case on appeal, meets
the qualification standards established by the
Appellate Defender.

Exceptions; Retention of Cases by As-
signed Counsel Division The Indigent
Defense Commission also recognizes that
there may be cases where private counsel
wishes to continue representation at the ap-
pellate level. The Commission recognizes
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that while those circumstances most certainly
will exist, they should be the exception, not
the rule. This model provides the authority for
private counsel to maintain “counsel of rec-
ord" status on appeal in the event that the
private attorney meets the qualification stan-
dards established by the Public Advocate
General,

Roster of Eligible Counsel For Appoint-
ment The Appellate Defender, working with
the Public Advocate General, should catego-
rize by levels of seriousness and difficulty the
types of cases where assigned counsel will
be providing appellate legal services. Addi-
tionally, the Appellate Defender should estab-
lish standards detailing the qualifications at-
torneys must have before being assigned
cases from the established “level.” The Ap-
pellate Defender, in conjunction with the re-
cruitment efforts initiated by the various com-
ponents and organizations, will solicit applica-
tions from attorneys who wish to be certified
and designated as eligible for appointment at
the various levels. A Roster of Eligible Coun-
sel will be forwarded to the Commission on
Public Advocacy who will review and approve
each roster and have them published through
the Public Advocate General.

Compensation The Public Advocate Gen-
eral will establish caseload standards for the
Appellate Defender Division staff. In the
event that the Appellate Defender staff has
maximized its caseload, assigned counsel
may be appointed to provide legal services
for the indigent client on appeal. Further-
more, the Appellate Defender Division will,
from time to time, find it necessary to decline
representation of a particular indlvidual due to
a confiict of interest. In those cases, as-
signed counsel may be appointed to provide
legal services for the indigent client on ap-
peal.

The IDC wishes to emphasize its belief that
reasonable compensation must be paid to
private counsel providing legal representation

in appointed criminal cases at the appellate
level

Performance Standards The IDC recog-
nizes the unique legal skills necessary to ef-
fective advocacy at the appellate level and
would recommend that the Commission on
Public Advocacy publish, performance stan-
dards that reflect the experience, skill and
training necessary to be an effective appellate
advocate.

Reviewing Attorney Performance The
Public Advocate General should establish a
system for reviewing the performance of the
attorneys within his or her staff as well as
those attorneys on the roster for appointment.
The Public Advocate General, having pub-
lished the Performance Standards by which
the effectiveness of counsel’s performance
will be measured, should develop and publish
a process by which that performance will be
reviewed. The Public Advocate General
should publicize the criteria used in case re-
views and should inform attorneys of results
upon request, upon the decision to impose
penalties, or to seek removal. This reviewing
process, however, should not allow access to
privileged work product, nor should it invade
the attorney-client confidentiality.

Disciplinary Policy and Procedures In-
cluding Removal The Public Advocate
General should develop and publish a
mechanism for the imposition of penalties,
including removal from the roster of eligible
attorneys, for attorneys who fail to comply
with the performance and/or qualification
standards established by the Public Advocate
General. An established disciplinary policy is
necessary in order to empower the Public
Advocate General to ensure quality legal rep-
resentation to poor people. However, the
threat of sanctions, including removal, should
never be used to violate the attorneys’ pro-
fessional independence.
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Courts have held that the attorney-client rela-
tionship is as inviolable when counsel was
appointed as when counse! is retained.®
Therefore, clients of an attorney whose per-
formance is being reviewed with possibility of
removal, should not (unless complaints from
those clients are involved) be informed unless
and untii removal occurs.” No attorney
should be removed from a case in which rep-
resentation has already begun except with
the consent of the client.

The Public Advocate General may establish a
schedule of penalties apart from removal from
the roster of eligible attorneys. However,
such penalties should be coupled with a re-
quirement that the attorney correct the defi-
ciencies in question.

Where an attorney has failed to correct defi-
ciencies for which penalties have been im-
posed, or where egregious deficiencies in
performance have occurred, the Public Advo-
cate General should give the attorney notice,
in writing, that removal of the attorney from
the roster is contemplated. The Public Advo-
cate General may wish to develop a mecha-
nism which provides for the temporary sus-
pension of further assignments to the attorney
pending the Public Advocate General’s com-
plete review. 8

The Public Advocate General should develop
a mechanism providing for hearings before
the Commission on Public Advocacy to de-
termine whether cause exists for removal of
the attorney from the program roster. All de-
cisions made by the Commission should be
final. Where removal has been for failure to
provide competent representation to one or
more clients, a representative from the Public
Advocate General's office may seek, in count,
substitution of counsel in cases already as-
signed to the attorney in question, if there is

® Supra, note 2
'Supra, note 3
8/d. Standard 4.5.2,

reason to believe competent representation is
not being provided in those cases. °

The Public Advocate General should estab-
lish a procedure for consideration of a re-
moved attorney’s application for reinstate-
ment to the program roster.

Training A training component should be
designed by the Appellate Defender Division
in conjunction with the Public Defender Divi-
sion and the Assigned Counsel Division and
the Public Advocate General's Office. The
training component should include manualis,
brief banks, oral advocacy skills, and appel-
late motion practice.

°d..
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Capital Litigation Defender

Introduction The United States Supreme
Court has repeatedly stated that death is a
different kind of punishment from any other
which may be imposed in this country. Be-
cause "death is different,” the Court requires
more safeguards to be implemented and re-
quires extraordinary procedures in the proc-
essing of capital cases. Since few defen-
dants plead guilty and accept a death sen-
tence, capital cases require jury trials--two in
fact, one to determine guilt or innocence, and
a second to determine the ap-

Presently in this state, there is no systematic
approach to providing defense services in
capital cases. There are no objective criteria
to apply to identify those murder cases which
are, or will become, capital cases. There are
no incentives for district attorneys general to
identify those cases in which they will seek
death at the early stages of the prosecution.
There is presently no system in place for the
recruitment or training of attorneys who would
be available for appointment to represent in-
digent citizens accused of capital offenses,
nor are there qualification or performance
standards to guide the

propriate sentence. Further-
more, those jury trials tend to
be longer than normal jury
trials and tend to be more
complex and more expensive.

As is the case with capital tri-

Sstate

Capital litigation is an ex-
pensive proposition that has
a direct impact on the state's
ability to provide defense
services to the indigent citi-
Zzen accused of crime in our

courts or counsel during
the course of their repre-
sentation. Compensation
rates are inadeguate.
The same holds true for
capital representation on
appeal or in post-

als, the appellate process in
capital cases is also more expensive and will
more frequently result in retrials. Historical
experience in death cases teaches that ap-
pellate courts are more likely to find errors in
capital cases, and that those errors are char-
acteristically more likely to be found prejudi-
cial. Post-conviction actions in capital cases
are the norm. New counsel must be found to
handle those cases. Many post-conviction
cases will require additional expert assis-
tance.

In 1995, there were approximately 385 first
degree murder indictments returned in this
state. In approximately 102 of those, district
attorneys general asked for a death sentence.
Three death sentences were returned in this
state last year. The Administrative Office of
the Courts paid over one million dollars for
defense services in capital cases last year.
Capital litigation is an expensive proposition
that has a direct impact on the state's ability
to provide defense services to the indigent
citizen accused of crime in our state.

conviction proceedings.
Defense services in capital cases are pres-
ently being provided on an ad hoc basis from
judicial district to judicial district.

It seems there is a limited number of ways to
decrease costs in the area of capital litigation
yet still provide quality legal representation
that withstands constitutional scrutiny. The
state legislature could repeal the legal
authority to impose death as a penalty to
criminal activity in this state or, somehow limit
the number of times a district attorney general
seeks the death sentence over any given pe-
riod of time (maybe by requiring the county
wherein the prosecution lies to fund or par-
tially fund the prosecution). Since neither of
those options seem likely to happen, possibly
the most feasible option would be to increase
the quality of defense services provided the
citizen accused at the trial stage of the pro-
ceeding. Competent counsel at trial would
restore the trial as the "main event” in the
criminal process because constitutional is-
sues would be first recognized, aired, and re-
solved at that level, rather than later. As a
result, there would be fewer colorable claims
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of ineffective assistance of counsel and fewer
reversals and retrials that now so frequently
and substantially prolong the process.
Moreover, quality representation at this stage
would tend to decrease the number of cases
that actually proceed to trial, as it would have
the dual effect of revealing weaknesses in the
state’s case to the prosecutor and, at the
same time, showing the citizen accused the
areas of the prosecution that tend to show his
or her culpability.

ment and compensation of counsel. The fol-
lowing are but a few of the recommendations:

Because many of the defects and delays
in habeas corpus procedure are due to
the fact that the accused was not repre-
sented by competent counsel, particularly
at the trial level, the state and federal
governments should be obligated to pro-
vide competent and adequately compen-
sated counsel for

These pretrial revela-
tions should encourage
both sides to reach
some mutually accept-
able resolution that
does not require a trial.
Further, quality repre-
sentation at the trial
level should -decrease
the number of convic-
tions reversed on ap-
peal, decreasing the
number of retrials or

Competent counsel at trial would
restore the trial as the "main
event" in the criminal process be-
cause constitutional issues would
be first recognized, aired, and re-
solved at that level, rather than
later. As a result, there would be
fewer colorable claims of ineffec-
tive assistance of counsel and
fewer reversals and retrials that
now so frequently and substan-
tially prolong the process

capital defen-
dants/appellants/petiti
oners, as well as to
provide sufficient re-
sources for investiga-
tion, expert  wit-
nesses, and other
services, at all stages
of capital punishment
litigation. The ABA
Guidelines for the
Appointment and
Performance of

resentencing hearings.

Post-conviction proceedings should likewise
be decreased with a noticeable decrease in
successful post-conviction claims that require
a new prosecution.

In 1988, the American Bar Association
formed a Task Force on Death Penalty Ha-
beas Corpus. The mission of the Task Force
was to "formulate comprehensive recommen-
dations that, when implemented, would en-
hance both the efficiency and the fairness of
state and federal review procedures.” The
Task Force, chaired jointly by Chief Justice
Malcolm Lucas of the California Supreme
Court and Circuit Judge Alvin Rubin of the
Fifth Circuit Court of Appeals, held public
hearings in Atlanta, Dallas, and San Fran-
cisco and heard from over eighty witnesses
representing diverse points of view. The
Task Force report was adopted by the ABA
House of Delegates on February 13, 1990.
The first five provisions of the resolution
adopted by the ABA deal with the appoint-

Counsel in Death
Penalty Cases should govern the ap-
pointment and compensation of counsel.

« The individual or organization responsible
for appointing counsel should enlist the
assistance of the local bar association
and resource centers to seek the best
qualified attorneys available.

» Jurisdictions that have the death penalty
should establish and fund organizations to
recruit, select, train, monitor, support and
assist attorneys involved in all stages of
capital litigation and, if necessary, to par-
ticipate in the trial of such cases.

The American Bar Association Criminal Jus-
tice Section's Report to the House of Dele-
gates in their publication Toward a More Just
and Effective System of Review in State
Death Penalty Cases stated:
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Indigent capital defendants and prisoners
should not have to run the risks of having
inexperienced, ill-prepared counsel ap-
pointed to represent them, thereby in-
creasing the chances that a person inno-
cent of the capital crime may be convicted
or that one convicted of a capital crime
may inappropriately be sentenced to
death, Judges and jurors should not have
to bear the immense moral burden of im-
posing the death penalty based on an in-
complete factual record or without the as-
sertion of all of the defendant's rights.

that this Division consist of two components:
a litigation component and a resource com-
ponent.

Litigation Component There is no definitive
answer as to the number of attorneys neces-
sary to perform the work of the Litigation
component. It is believed, however, that ini-
tially, a seven-attorney litigation component
could provide direct representation as “co-
counsel” in the general sessions and cir-
cuit/eriminal courts across the state. The Liti-
gation Component would be notified by public

Furthermore, the
public and the victim's
families should not
have to bear the
costs of protracted
litigation often caused
by inadequate coun-
sel. Indeed, virtually
all of the information
presented to and
collected by the
American Bar Asso-
ciation Task Force on
Death Penalty Ha-
beas Corpus strongly
suggests that, if com-

..virtually all of the information
presented to and collected by the
American Bar Association Task
Force on Death Penalty Habeas
Corpus strongly suggests that, if
competent trial counsel were ap-
pointed initially and given the re-
sources to represent their clients
properly, and if competent coun-
sel represented petitioners from
the earliest stages of state post-
conviction review, then the entire
capital litigation process would be
shortened, perhaps greatly

defenders across the
state of the existence of
capital cases in their
respective districts,
The public defender
notification will contain
the name of counsel of
record, whether it be
the public defender of-
fice or private counsel.
The staff member of the
Litigation = Component
will notify “lead counsel”
of the litigation compo-
nent’s intention to serve
as “co-counsel” and will

petent trial counsel were appointed ini-
tially and given the resources to represent
their clients properly, and if competent
counsel represented petitioners from the
earliest stages of state post-conviction re-
view, then the entire capital litigation
process would be shortened, perhaps
greatly.

Management Structure The Indigent De-
fense Commission recommends that the
Commission on Public Advocacy create a
state-wide Capital Litigation Division. Further,
the Commission on Public Advocacy, working
in conjunction with the Public Advocate Gen-
eral should appoint an individual to serve in
the capacity of Capital Litigation Defender
and to supervise and manage the day-to-day
affairs of the Division. The IDC recommends

file a proposed order to that effect with the
appropriate court.

Resource Component The Resource Com-
ponent could serve as an information gath-
erer and disseminator regarding pending
cases, eligible attorneys, and expert services.
It could provide research assistance to the
litigation component of the Capital Litigation
Division, as well as to the Post-Conviction
Defender-Appellate Component. Additionally,
it could assist in recruiting eligible attorneys
for future direct representation. Furthermore,
the resource component could provide state-
wide training and design and implement an
“Expert Services” plan that assists counse! in
determining the need, availability and appro-
priate levels of compensation for case related
expert services.
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Qualification Standards The IDC recom-
mends that the Commission on Public Advo-
cacy establish and publish qualification stan-
dards for attorneys eligible to represent an
indigent citizen charged with a capital case in
Tennessee. The IDC offers for consideration
the following:

Trial Lead Counsel The Indigent Defense
Commission recommends that before an at-
torney serves as “lead counsel” in the trial of
an indigent citizen charged with a capital of-
fense that the attorney have a minimum of:

1. Three years of substantially criminal,
competent, trial experience; and,

Have served as lead counsel in the jury
trial of at least 1 capital case, or served as
co-counsel in 2 capital cases, or co-
counsel in 1 capital case and lead counsel
in 1 murder case, or lead counsel in the
trial of 3 murder cases, or lead counsel in
1 murder trial as well as 3 felony trials;
and,

Possess a certain degree of familiarity in
the utilization of expert witnesses and evi-
dence including psychiatric and forensic;
and,

Have participated in a minimum of 12
hours of specialized training in the de-
fense of persons accused of capital
crimes; and,

Have demonstrated the necessary profi-
ciency and commitment which exemplifies
the quality of representation appropriate
to capital cases.

An attorney who does not meet the stan-
dards contained in 1-5 may, nonetheless,
still be appointed if it is clearly demon-
strated that competent representation will
be afforded by the otherwise non-
qualifying attorney. The certifying body
may consider: competent experience in

the trial of non-capital criminal jury trials;
specialized post-graduate training as de-
fense counsel in criminal jury trials; spe-
cialized training in the defense of persons
accused in capital trials; or, any other
relevant considerations. However, the
“non-qualifying counsel” must be certified
on the roster for complex cases.

Trial Co-Counse! The Indigent Defense
Commission recommends that an attorney
may serve as “co- counsel” in the trial of an
indigent citizen charged with a capital offense
if that attorney:

1. Has been placed on the roster and
deemed eligible to serve as “lead counsel”
in a capital case; or,

Possesses competent experience as
“lead” or “co-counsel” in a capital case; or
competent experience as “co-counsel” in
a murder trial; and,

Has successfully completed a minimum of
12 hours of specialized training in the de-
fense of persons accused of capital
crimes; and,

Has demonstrated the necessary profi-
ciency and commitment which exemplifies
the quality of representation appropriate
to capital cases.

An attorney who does not meet the stan-
dards set out in 1-4, may still be ap-
pointed “co-counsel” in a capital trial if it is
clearly demonstrated that competent rep-
resentation will be afforded. The Certifying
Body may consider competent experience
in the trial of criminal jury trials; special-
ized post-graduate training as defense
counsel in criminal jury trials; specialized
training in the defense of persons ac-
cused in capital trials; or any other rele-
vant considerations. However, the “non-
qualifying counsel” must be certified on
the roster for complex cases.
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Appeliate Counsel The Indigent Defense
Commission recommends that an attorney
may serve as appellate counsel in a capital
case of an indigent citizen if that attorney:

1. Has 3 years litigation experience, not re-
stricted to “trial” litigation experience; and,

Has competent experience as counsel of
record in the appeal of a case where the
death penalty was the sentence; or has
competent experience as counsel of rec-
ord in the appeal of 3 felony convictions
within the last 3 years and has a minimum
of 12 hours specialized training in the trial
or appeal of cases in which the death
penalty was being sought; or, has sub-
mitted to the appointing authority a copy
of the briefs prepared by counsel in the
cases to be considered for eligibility; and,

Has demonstrated the necessary profi-
ciency and commitment which exemplifies
the quality of representation appropriate
to capital cases.

An attorney who does not meet the stan-
dards set out in 1-3 may still be appointed
if it is clearly demonstrated that compe-
tent representation will be afforded. The
Certifying Body may consider: specialized
training for defense counsel in the trial or
appeal of cases in which the death pen-
alty may be imposed; experience in the
trial or appeal as defense counsel in
criminal cases; any other relevant consid-
erations.

Post-Conviction Counsel The Indigent
Defense Commission is not prepared at this
time to recommend qualification or perform-
ance standards in post-conviction cases, al-
though the Commission recognizes the need
to reform the system for providing quality
post-conviction representation to prisoners
and to design a system that will efficiently
“weed out” frivolous claims while effectively

providing relief to those prisoners with legiti-
mate claims for relief,

The Indigent Defense Commission will con-
tinue to work through the issues of qualifica-
tion and performance standards in post-
conviction cases and report back to the Court
before the end of this calendar year,

Recruitment of Eligible Counsel The Com-
mission on Public Advocacy along with the
Public Advocate General should work in con-
junction with the Tennessee Judiciary, the
Tennessee District Public Defenders Confer-
ence, the Tennessee Bar Association and the
Tennessee Association of Criminal Defense
Lawyers to design an effective system for re-
cruitment of counsel in all criminal cases, but
especially capital cases, The discussion
should include a minimum annual hourly con-
tribution to indigent defense services, possi-
bly with some "financial buyout” option for
those who are unwilling or not qualified to as-
sist.

The criminal justice system suffers from a
shortage of competent lawyers who are quali-
fied and willing to accept appointments in
criminal matters. Neglecting this problem,
however, seriously undermines public confi-
dence in the criminal justice system. What is
needed is a system which: (1) rewards attor-
neys appropriately for becoming qualified to
accept appointments in criminal cases, and
for making themselves available for such ap-
pointments; and (2) exacts an appropriate
cost from attorneys who either are not quali-
fied or not willing to handle these cases.

Publication of Roster of Eligible Attorneys
The Capital Litigation Defender, working in
conjunction with the Public Advocate General
and the Commission on Public Advocacy
should solicit applications from attorneys
wishing to be certified as eligible to provide
legal services in some capacity in capital
cases. The Capital Litigation Defender should
conduct the necessary investigations, inter-
views and screening and ultimately present a
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roster of eligible attorneys to the Commission
on Public Advocacy (or the Public Advocate
General), who should “certify” the roster of
attorneys as eligible, specifying in what ca-
pacity, for appointment in capital cases.

Assignment of Counsel Providing for the
systematic assignment of counsel in death
penalty cases is critical. The "system" for the
assignment of counsel should be established,
initially, by the Commission on Public Advo-
cacy, published to the courts and public by
the Public Advocate General and adminis-
tered by the Capital Litigation Defender with
the assistance of the Public Defender com-
ponent through the local public defender of-
fices within each judicial district. The ap-
pointment ‘“system® should assure that
“qualified counsel” is appointed as quickly as
possible, while also allowing for "case track-
ing" through the office of the Capital Litigation
Defender. The “system” should also allow for
the Capital Litigation Defender Office to cre-
ate and maintain the appropriate caseload
statistical information.

Since the statute (TCA § 8-14-205) defines
eligible clients and requires the court to ap-
point the district public defenders office to
represent those clients, there does not seem
to be any logical reason for not designating
the responsibility of appointing counsel within
the local public defenders office in non-capital
cases. However, due to the more stringent
qualification standards in death cases and the
impact caseloads have on “eligibility" as well
as the increased need to "monitor” perform-
ance and assimilate data in the administration
of the death penalty, it appears to the Indigent
Defense Commission that it would be best to
place the “"appointment process® in capital
cases within the Capital Litigation Defender
Office.

When a citizen is arrested and charged with a
capital crime, the district public defender
should immediately notify the Capital Litiga-
tion Defender Office with case-related infor-

mation regarding that individual and indicate
whether the public defender is available for
appointment in that case. In the event the
Capital Litigation Defender Office confirms
that no “conflict of interest” would preclude
the public defender from representation in this
case, and that the public defender, or a
member of his or her staff, meets or sur-
passes the qualification standards to serve as
‘lead counsel” in a capital case, the Capital
Litigation Defender Office would designate
and submit to the public defender for filing a
notice of appearance as well as a proposed
order for judicial ratification by the court,
naming the public defender as “lead counsel”
and the Capital Litigation Defender Office as
*co-counsel.”

In the event the public defender notifies the
Capital Litigation Defender Office of the exis-
tence of a capital case and further notifies the
Capital Litigation Defender Office of the exis-
tence of a conflict within the public defender
office resulting in that office being unavailable
for appointment, or in the event that neither
the public defender, nor any assistant in his
or her office meets the qualification standards
to serve as “lead counsel” in a capital case,
Capital Litigation Defender Office would des-
ignate an attorney from the roster of eligible
attorneys to serve as “lead counsel” in a
capital case to so serve and forward a notice
of appearance as well as a proposed order
for judicial ratification by the court naming the
particular assigned counsel as “lead counsel"
and the Capital Litigation Defender Office as
"co-counsel.”

The Capital Litigation Defender should be in-
structed that any deviation from the policy of
appointing the non-conflicted and qualified
public defender office in that judicial district or
the next attorney on the eligibility roster will
be authorized only with judicial approval ac-
companied by a formal statement as to why
there has been some deviation.
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Performance Standards The Indigent De-
fense Commission recommends that, in
capital cases, the Commission on Public Ad-
vocacy and Capital Litigation Defender should
look to the existing performance standards
established by the American Bar Association
and the National Legal Aid and Defender As-
sociation and should draft a comparable set
of death penalty performance standards ap-
plicable to Tennessee. The Indigent Defense
Commission recommends that any perform-
ance standards in capital cases should be
modeled from these two organizations’ exist-
ing performance standards. These standards
should address counsel's performance in the
following areas:

investigation

client contacts

motions

plea negotiations

discovery

voir dire, jury selection

sentencing

expert services

appellate practice

post-conviction

Any attempt to establish performance guide-
lines in capital cases should necessarily in-
clude a system of enforcement in the event
counsel's performance is deficient. Those
performance guidelines should provide for a
removal mechanism.

Reviewing Attorney Performance The
Public Advocate General should establish a
system for reviewing the performance of the
attorneys on the roster(s). The Public Advo-
cate General, having published the Perform-
ance Standards by which the effectiveness of
counsel's performance will be measured,
should develop and publish a process by
which that performance will be monitored.
The Public Advocate General should publicize
the criteria used in reviewing and should in-
form monitored attorneys of resuits upon re-
quest, upon the decision to impose penalties,
or to seek removal. This reviewing process,

however, should not allow access to privi-
leged work product, nor should it invade the
attorney-client confidentiality.

Disciplinary Policy and Procedures In-
cluding Removal The Public Advocate
General should develop and publish a
mechanism for the imposition of penalties,
including removal from the roster of eligible
attorneys, for attorneys who fail to comply
with the performance and/or qualification
standards established by the Public Advocate
General. An established disciplinary policy is
necessary in order to empower the Public
Advocate General to ensure quality legal rep-
resentation to poor people. However, the
threat of sanctions, including removal, should
never be used to violate the attorneys' pro-
fessional independence.

Courts have held that the attorney-client rela-
tionship is as inviolable when counsel is ap-
pointed as when counsel is retained."
Therefore, clients of an attorney being inves-
tigated, with possibility of removal, should not
(unless complaints from those clients are in-
volved) be informed unless and until removal
occurs,' No attorney should be removed
from a case in which representation has al-
ready begun except with the consent of the
client.

The Public Advocate General may establish a
schedule of penalties apart from removal from
the roster of eligible attorneys. However,
such penalties should be coupled with a re-
quirement that the attorney correct the defi-
ciencies in question.

Where an attorney has failed to correct defi-
ciencies for which penalties have been im-
posed, or where egregious deficiencles in
performance have occurred, the Public Advo-
cate General should give the attorney notice,
in writing, that removal of the attorney from
the roster is contemplated. The Public Advo-

° Supra, note 2
" Supra, note 3
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cate General may wish to develop a mecha-
nism which provides for the temporary sus-
pension of further assignments to the attorney
pending the Public Advocate General's inves-
tigation, *2

The Public Advocate General should develop
a mechanism providing for hearings before
the Commission on Public Advocacy to de-
termine whether cause exists for removal of
the attorney from the pro-

The Indigent Defense Commission adopts
Judge Galloway's finding that $100.00 per
hour is “reasonable compensation” for private
counsel appointed to represent indigent citi-
zens in capital cases.

Tralning The training component should be
designed by the Capital Litigation Defender
and be administered by the Public Advocate
General's Office. The training should include
Intensive practice-oriented

gram roster. All decisions
made by the Commission
should be final. Where
removal has been for fail-
ure to provide competent
representation to one or
more clients, a repre-
sentative from the Public
Advocate General's office
may seek, in court, sub-
stitution of counsel in

cases already assigned to |representation

The Indigent Defense Commis-
sion recognizes that the level of
compensation of court ap-
pointed private counsel affects
the quality of representation.
Reasonable compensation of
court-appointed private counsel
is, therefore, a necessary in-
gredient to ensure that a capital
defendant receives adequate

capital litigation for public
defenders and assigned
counsel in trial, and ap-
pellate and post-conviction
proceedings offered by
local and national death
penalty experts. The
training component should
also include manuals, brief
banks, and motions. Ad-
ditionally, the training
component should focus

the attorney in question, if
there is reason to believe competent repre-
sentation is not being provided in those
cases, "

The Public Advocate General should estab-
lish a procedure for consideration of a re-
moved attorney's application for reinstate-
ment to the program roster.

Compensation The Indigent Defense Com-
mission recognizes that the level of compen-
sation of court appointed private counsel af-
fects the quality of representation. Reason-
able compensation of court-appointed private
counsel is, therefore, a necessary Ingredient
to ensure that a capital defendant receives
adequate representation. The Indigent De-
fense Commission has reviewed the opinion
of Judge John H. Gassaway, Ill regarding the
rate of compensation for private counsel in
indigent capital cases in the case of State v.
Mathews, and finds it to be well-reasoned.

'2 |d, Standard 4.5.2,
Y.

on the utilization of inves-
tigators and social scientists, addressing the
ABA's requirements that counsel be familiar
with and experienced in the utilization of ex-
pert witnesses and evidence, including, but

not limited to, psychiatric and forensic evi-

dence.
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IN RE:

THE INDIGENT CRIMINAL JUSTICE SYSTEM

PETITION FOR AMENDMENTS TO SUPREME COURT RULE 13
IN ORDER TO ESTABLISH A CONSTITUTIONAL, ADEQUATE, AND EFFECTIVE

INDIGENT AL JUSTICE SYSTEM

Opening
Come now the Petitioners and respectfully move this Court to amend Supreme Court Rule
13 in order to establish a constitutional, adequate, and effective indigent defense system for the
reasons set out in this Petition and the factual and legal bases as established by this Petition and
the supporting briefs, memoranda, studies, and other evidence submitted to this Court in support
of this Petition. ;
Jurisdiction
The Petitioners ask this Court to take the action requested pursuant to its inherent

constitutional authority (Tennessee Constitution, Art. II, §§ 1 and 2; Art. VI, § 1), its statutory
authority (T.C.A. § 16-3-501, 502, 503, 504, et.seq.), and its rule-made authority (Supreme Court
Rule 11) in its supervisory capacity and in its capacity as the highest court of the judiciary of this
state.

NI, Background
No decisions that officials of this state make are more important as a matter of law than



those that control the life and liberty of its citizens; yet, the infirmities of the indigent defense
system in this state are pervasive and long-standing. Despite the considerable efforts and best
intentions of all, these infirmities have often resulted in faiiures of our system of justice and have
caused the real, but undeserved, loss of life and liberty to our citizens.

The indigent defense system in this state is inadequately funded and poorly structured and
coordinated. Despite the importance that the criminal justice system plays in the fabric of an
ordered society in this state, all major components of the criminal justice system (the courts, the
prosecution, and the defense) are arguably slighted by the executive and legislative branches of
government, notwithstanding the fact that the legislature has authorized very substantial increases
in expenditures over the years. The defense function, in particular, however, though an essential
ingredient in the criminal justice system and of equal importance under the law with the other
two major components, has historically been relatively treated as the lesser step-child of the
system. This is detrimental to the good of all and robs this state of an effective adversarial
system, of which we can all be proud. The ethos of the defense bar in this state is impaired and
discouraged by the weight of the system's infirmities.

Attempts, though substantial and extensive, by the executive and legislative branches of
state government to address these enormous problems have not kept pace with the growing
structural and systemic demands of indigent criminal defense in this state; nor have these attempts
kept pace with the realities of contemporary economics sufficient to meet existing legal standards
in this state. Consequently, these problems ultimately must be brought to the judiciary of this
state, The minimum limits of criminal defense are not defined only by political vagaries but also
by legal and constitutional mandate as dictated by the: rights to effective assistance of counsel,
due process, equal protection, just compensation, and tlie overriding mantle of equal justice under
the law, which is the comerstone of our democratic system that protects the citizens of this state
regardless of their financial or political status, These minimum constitutional limits are being
violated with alarming and excessive frequency.

Due to the inherent constitutional authority of this Court, authority mandated by existing
statutes and court rules, and the historical judicial precedent for such recourse, the relief sought
by the Petitioners, though substantial, can properly be provided by this Court simply by amending
Supreme Court Rule 13 and by adopting proposed Supreme Court Rule 13.1 (See, separate
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Petition.).

v, Public Defenders

Despite an inordinate commitment and effort by the individual public defenders and their
staffs, their ability to provide adequate and effective representation has been compromised
because they are dramatically overloaded and underpaid. Because of the lack of resources and
structural limitations, the public defender offices are often unable to adequately provide
specialized services that are required in areas such as complex litigation, particularly capital
cases, and appeals.

A Private Attorneys

Appointed private attorneys are under-compensated. The hourly compensation rate of
private appointed counsel is gpproximately as low as that in any state in the country and is
approximately one-half of the average hourly cost of overhead for private practitioners in this
state; and, thus, is truly confiscatory in nature.

VL. Coordination of Public Defenders and Private Attorneys

In addition, the lack of planning and coordination between the participation of the private
bar and the public defender results in indigent cases being directed to the public defenders with
a fixed budget and away from the private bar whose members are paid on a case by case basis.
The role of the private bar in indigent representation is, therefore, rapidly diminishing. This
phenomenon operates to the general detriment of the quality of representation in this state as a
result of: (1) the deficiencies in the funding and the structure of the public defender system; and,
(2) regardless of the extent of available resources, the importance of maintaining a relative
balance between the participation of the private bar and the?panicipation of the public bar in
order to insure optimum representation of indigent criminal (iefendams.

Portions of the judiciary customarily fail to recognize the necessity for the independence
of the defense bar and fail to properly acknowledge the function and obligations of the defense
bar. This shortcoming within the state judiciary detrimentally impacts the effectiveness of the
process for the appointment of counsel for indigent defendants and interferes with the ability of

counsel to perform their function and satisfy their obligatiofis to their clients and to the system.



VII, Death Penalty Cases

Most significantly, the inadequacy of resources provided by this state for defense counsel
and support services systemically denies effective representation in capital cases. The decision
to take human life is undoubtedly the most important decision that a governmental entity can
make; this decision, however, historically has been and continues to be made arbitrarily,
capriciously and in a discriminatc;ry manner, This systemic unfaimess in capital cases cannot be
avoided without the implementation of standards of performance in representation and the
provision of adequate resources for the defense. Due to systemic limitations and lack of
resources, these cases are not being adequately prepared and effectively pursued by the defense,
and the results reflect as much. Assuming that the decision to kill a citizen of this state is a
function that the state should perform under any circumstances, for the govemment to take the
life of a single individual without providing effective representation would be unconscionable and
a violation of fundamental faimess of the highest order.

The investment of time and resources that is required of the state criminal justice system
in the extensive litigation of capital cases, the fiscal and structural crisis that currently exists in
the criminal justice system, and the relative inefficacy of the death penalty as a method of crime
control or a correctional tool may force this state to make a politically difficult decision
concerning whether the sentence of death is a "luxury” that this state can ill afford.

VIII, Standards

Though there is precedent in other states for standards of effective defense representation,
this state has adopted no coherent, uniform standards to address crucial considerations such as:
(1) caseload standards for public defenders and workload standards for private counsel; (2)
standards for the provision of extra-legal resourcés and costs of litigation; (3) standards for the
appointment of qualified counsel in capital cases and other complex litigation; (4) performance
standards for counsel, particularly in capital cases and other complex litigation; (5) standards for
the training of counsel; (6) standards for the early entry and continuous representation of counsel;
(7) standards for conflict of interest problems; (7) standards for indigency; i.e. eligibility for
representation by court-appointed counsel; (8) standards for the recoupment of costs of indigent
defense from defendants and other sources; and, (9) standards for adequate supervisory staff,
support staff, library, equipment, and materials for the public defender offices.
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IX, Criminal Justice Funding Crisis Group (CJFCG)

As a result of the urgency of the problems, which culminated in the funding crisis in
January, 1992 that threatened the very existence of the state indigent criminal system, an ad hoc
group was formed and identified as the Criminal Justice Funding Crisis Group (CJFCG), which
included representatives of the Tennessee Bar Association (TBA), the Tennessee Association of
Criminal Defense Lawyers (TACDL), the Tennessee Trial Lawyers Association (TTLA), the
Tennessee Public Defenders Conference (TPDC), and the Capital Case Resource Center (CCRC)
with input from other bar associations and interested parties. '

X, The Spangenberg Study (1992)

The CJFCG contracted with The Spangenberg Group of Boston, Mass. to do a
comprehensive study of the entire indigent defense delivery system in this state. The
Spangenberg Group had previously conducted 2 study in this state of the two year old Public
Defender's Conference (A_Study of the Tenpessee District Public Defender's Conference, June,
1991) and is generally recognized as the most authoritative source of information concerning the
delivery of indigent criminal defense services in this country. The Group has conducted state-
wide studies of indigent defense systems in 16 other states in 17 years and has provided technical
assistance in 47 states of this country for the Bgr Information Program of the American Bar
Association.

The current study conducted by The Spangenberg Group (A Study of the Indigent Defense
System in the State of Tennessee, December 1992) includes information obtained from: (1) an
update of the 1991 study of the TPDC,; (2) a mail survey of: a) a representative sample of the
membership of the Tennessee Bar Association, b) the entirfe membership of TACDL, and c) all
district public defender offices; (3) a comparison of salari&é of the public defenders with district
attomneys and other state paid attomneys; (4) an analysis of private attomey claims for indigent
representation; (5) site visits in Memphis, Nashville, Chattanooga, Knoxville and the 23rd and
the 25th judicial districts in which the staff of the Spangenberg Group observed courts in action
and interviewed General Sessions and Criminal Court Judges, district attorneys, public defenders,
and private attorneys. -

Noting that at least 75% of all criminal cases are indigent cases and that the number of

indigent criminal cases in this state has almost fripled since 1986, the Spangenberg Study (1992)



summarizes that the overriding concern is the "enormous case overload for public defenders”
causing "[b]y comparison to other states which have state-funded public defenders, Tennessee [to
be] at or approaching the bottom of the list in all measures related to indigent defense funding
and the relationship between funding and caseload”. The summary to the Study also notes that
“[t]here is no organization or system currently in place for planning, monitoring, administering
and developing policy for indigent defense in Tennessee on a statewide basis”. Further, "[a]s a
result of a number of factors, the role of the private criminal bar in the representation of indigents
is rapidly diminishing in Tennessee....inconsistent with American Bar Association standards”.

According to the Study (1992) undercompensation causes diminishing participation of the
private bar: "[H]ourly fees for court-appointed counsel in Tennessee are near the bottom in the
country” and the "[t]he clear trend throughout the country, including many states in the South,
is to interpret ‘reasonable compensation' to mean average hourly overhead as a base upon which
to build the fee for court-appointed counsel”. The survey of the TBA membership revealed that
the average fee rate charged to clients by individual attomeys in that organization is $115.84 per
hour and the average cost of overhead rate is $46.81 per hour. The survey of the TACDL
membership revealed that the average fee rate charged to clients by individual attorneys in that
organization is $118.79 per hour and the average cost of overhead rate is $ 47.26. Since 1965
the compensation rate for court appointed private counsel in indigent criminal cases in Tennessee
has been $20 per hour out-of-court and $30 per hour in-court, Supreme Court Rule 13.

The Spangenberg Study (1992) summary also states that "[r]epresentation in capital cases
in Tennessee is uneven across the state and in many instances, below required minimum
standards. Public defenders are assigned ubitd cases without any relief from their already
overwhelming caseloads. Private attomeys aré appointed without qualification standards in most
courts and are unable to provide the proper level of representation”.

The Spangenberg Study (1992) is focused on a comparison of the delivery of indigent
criminal defense services in this state to the delivery of comparable other legal services in this
state and primarily to the delivery of indigent defense services in other states. This Study is

hereby adopted by reference as an exhibit 10 this Petition.



XL Violations

Due to the foregoing, the statutory and constitutional rights of indigent criminal
defendants, whose life and liberty are at stake, and the statutory and constitutional rights of
indigent criminal defense counsel, whose time, professional ethics, and property are at stake, are
being violated with alarming frequency. Legal rights and principles that are being violated as
a result of the inadequacy of the indigent defense system are as follows:

A. Constitutional ni of the defendant and counsel:

a. Art. I, Sect. 9, Tennessee Constitution; and, Sixth
Amendment, United States Constitution: the defendant's right to
effective assistance of counsel;

b. Art. I, Sect. 8, Tennessee Constitution; and, Fifth and
Fourteenth Amendment, United States Constitution: the defendant's
and counsel's right to due process of law;

c. Art. X1, Sect. 8, Tennessee Constitution; and, Fourteenth
Amendment, United States Constitution: the defendant's and
counsel's right to equal protection;

d. Art. XI, Sect. 16, Tennessee Constitution: the inviolability
of the rights secured by Ant. I;

e. Art. 1, Sect. 21, Tennessee Constitution; and, Fifth
Amendment, United States Constitution: counsel's right to just
compensation;

B. . Statu rights of the defendant an unsel:

a T.C.A. § 40-14-202(A): time for counsel to have a
sufficient opportunity to prepare the case;

b. T.C.A. § 40-14-207(a)(1): reasonable compensation for
counsel;

c. T.C.A. § 40-14-207(b): investigative or expert services or
similar services necessary to ensure that the constitutional rights of
the accused are properly protected .

C. Disciplinary Rules (DR) and Ethical Considerations that may require
counsel to refuse an appointment to represent an indigent criminal defendant;



Tennessee Supreme Court Rule 8:

a. DR 2-110(B)}(2): counsel's employment will result in
violation of a Disciplinary Rule;

b. DR 2-110(B)(3): counsel’'s mental or physical condition
renders it unreasonably difficult for him to carry out the
employment effectively;

c. DR 5-101(A): the exercise of counsel's professional
judgment on behalf of his client will be or reasonably may be
affected by his own financial, business, property, or personal
interests;

d. DR 5-101(A): the exercise of counsel's independent
professional judgment in behalf of a client will be or is likely to be
adversely affected by the acceptance of the proffered employment,
or if it would be likely to involve him in representing differing
interests;

e. DR 6-101(A)(1): counsel is being asked to handle a legal
matter which he knows or should know that he is not competent to
handle;

f. DR 6-101(A)(2): counsel would be tempted to neglect a
legal matter entrusted to him;

g EC 2-30: counsel is unable to render competent service;

h. EC 6-3: counsel is not qualified;

D. American Bar Association (ABA) Standards and Guidelines:;

a. ABA Standards For Criminal Justice:
1. Chapter 4, The Defense Function;
2, Chapter 5, Providing Defense Services;

b. ABA Guidelines for the Appointment and Performance of
Counsel in Death Penalty Cases;

-



XTI, Prayer for Relief

For the foregoing reasons, the Petitioners respectfully pray that this Court:

A. Entertain this Petition and the supporting memoranda, studies, and other evidence
setting out the jurisdictional, factual, and legal basis for this claim and any other matters that this
Court deems appropriate; ‘

B. Set this matter for hearing;

C. Invite the participation of other interested parties, if it deems it appropriate;

D. Implement amendments to Supreme Court Rule 13 proposed by the Petitioners

consistent with the spirit and letter of the law and consistent with this Petition.

Respectfully submitted,

Tennessee Bar Association Criminal Justice Funding
Crisis Group
J. Fraser Humphrey " William M. Leech,/Jr. Anf/C. Short, Pres,
o sel W
Bseans M., X0 2 ,amom / Tennessee District Public
Robert M. Friedman, Chair. Robert D. Massey, Chair. Dgfenders

-

Criminal Justice Section Steeﬁ{g Committee , . —_

______ é

: N\ - RNavid A. .
Tennessee Tndgv" yers - David L. Raybin, C@:l;}
Association itigapg p ittee
/%& / / " , / Capital Case Resource
Prgs.

N. Reest Bagwell, Jr.”, TTLA
Representative on CJFCG




PROPOSED AMENDMENT
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RULE 13. APPOINTMENT AND COMPENSATION
OF COUNSEL FOR INDIGENT DEFENDANTS

(All proposed additions to present Rule 13 are indicated by underlining and ell proposed
deletions from Rule 13 are indicated by language crossed out in [brackets).)

1. Indigent Defense Commission
An Indigent Defense Commission shall be established and maintained.

A. Establishment and Maintenance.

The Committee on_Appointment of Counsel for Indigent Defendants in Capital Cases
established in Supreme Court Rule 13.1(111) shall also comprise and function as The Indigent

Defense Commission.

B. Duties and Responsibilities:

(1) The Commission shall develop a plan for delivery of indigent services in criminal
cases consistent with the American Bar Association (ABA) Standards for Criminal Justice; Chap,
4, The Defense Function; and, Chap. 5, Providing Defense Services; as well as the ABA
Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases. This plan
shall be an integrated plan including issues concerning both public and private attomeys.

(a) The plan shall include a statutory scheme for the state public defender system, which;

(i) establishes caseload limitations for the appointment of counsel in all cases, including

capital cases, consistent with existing standards such as those established by the National

Advisory Commission on Criminal Justice Standards and Goals (1972);

(ii) promotes the independence of the public defender; and

(iii) implements the creation of specialized offices, such as for appeals and capital trials,

where and when appropriate. .

(b) _The plan shall encourage the continued participation of the private bar in indigent
representation.

(c) _The Indigent Defense Commission shall coordinate with the state judiciary the
continuing_appointment of public defenders and private attorneys in_indigent cases at all
procedural stapes with due regard for the disciplinary rules and ethical considerations applicable
to attorneys eligible for appointment in indigent cases and with due regard for satisfying the
rights of indigent defendants and court appointed counsel.

(2) The Commission shall establish standards in the following categories:

(a) caseload/workload limitations for counsel, including a uniform definition of "case”
that will be consistently applied for record-keeping purposes;

(b)_provision of necessary extra-legal resources and costs of litigation;
nalifications of counsel in complex litigation in_addition to the. qualifications for
counsel in capital cases in Rule 13.1;

(d) performance standards for counsel;
{¢) training of counsel;




45
46
47
48
49
50
51
52
53
54
55
56
57
58
59

61
63

67
68
69
70
71
72
73
74
75
76
71
78
79
80
81
82
83

85
86
87
88

() early entry and continuous representation by counsel;
() conﬂ:ct of i mtcrcst problcrns,

(i) recoupment of cost of indigent defense from defendants and other sources; and

4————-—_—.—I—_
(i) adequate supervisory staff, support staff, library, equipment, and materials for the
public defender offices.

C._Compensation and StafT.

The Commission members shall be adequately and reasonably compensated. The
Commission shall appoint a full time administrator and provide adequate support staff,

[] 2. Appointment of Counsel.

In every criminal case in which an adult is charged with a felony or a misdemeanor where
the defendant is in jeopardy of incarceration, or in every criminal case in which a party is
charged with juvenile delinquency by the commission of an act which, if committed by an adult,
would be a felony, or in contempt proceedings where the defendant is in jeopardy of
incarceration, or where a petition for habeas corpus, post-conviction relief, early release,
suspended sentence or probation revocation has been filed, or in cases filed under Title 37 of
T.C.A. in which allegations against the parents would result in finding the child or dependent
neglected, or if there is a petition of termination of parental rights and the parent is determined
by the court to be indigent, the Court shall advise the party that he has a right to be represented
by counsel throughout the case and that counse! will be appointed to represent him if he so
desires and if he is financially unable to obtain counsel.

Whenever the party states that he is financially unable to obtain counsel and desires the
appointment of counsel, it shall be the duty of the judge to conduct an inquiry and to make a
proper finding as to the indigency of the accused in compliance with the provisions of Tenn.
Code Ann. §40-14-202. Upon a finding of indigency, counsel shall be appointed. All statements
made by the defendant or petitioner in such an inquiry shall be by affidavit sworn to before the
judge.

The Court shall appoint separate counsel for defendants having interests that cannot be
properly represented by the same counsel, or when other good cause is shown. There shall be
a rebuttal presumption that counsel cannot simultaneously represent.codefendants with potentially
conflicting interests, and the court shall not appoint the same attornéy to simultaneously represent
codefendants unless the court makes an affirmative finding of fact based upon evidence presented
ex parte and appearing in the record under seal that the codefendants do not presently have and
are unlikely to develop interests that cannot be properly represented by the same attorney.

If, after being advised of his right to have an attorney appointed to represent him, the
party refuses to accept the services of counsel, such refusal shall also be in writing and signed
by the party in the presence of the judge who shall acknowledge thereon the signature of the
party. Such refusal shall be made a part of the record in the cas=.

The Court shall, in selecting and appointing such counsel, either designate the Public
Defender Service, if such service is available, or private attomey selected from a panel of
attorneys approved [by-the-Ceur] consistent with this Rule and Rule 13.1. The party shall not
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have the right to select his appointed counsel from the Public Defender Service, from the panel
of attorneys, or otherwise, except that consideration shall be given to: (1) the experience that the
defendant has had with previous representation by counsel; and, (2) what will provide the best
opportunity for a constitutionally adequate defense.

The District Public Defender shall monitor caseload and shall advise the trial court when
the caseload of his office exceeds one hundred percent (100%) per attomey of the maximum
caseload for appointed attorneys established by the Indigent Defense Commission and reviewed
by this Court. The office of the District Public Defender shall be deemed unavailable until such
time as the caseload shall be reduced to no more than one hundred percent (100%) of such
caseload.

Counsel appointed shall, unless excused by the order of the Court, continue to act for the
party throughout the proceedings of the trial and of any appeal. The appointment of counsel to
represent an indigent person charged in general sessions or municipal court and bound over shall
extend beyond the bindover to the grand jury until indictment, and counsel so appointed shall
remain responsible for providing such services as may be reasonably necessary to _secure the
release from custody of the defendant following bindover and prior to grand jury action or such
services as may be reasonably necessary to prepare the defense of any indictment resulting from
the bindover. An uest for compensation under Part (3) of this Rule for services rendered
after bindover and prior to grand jury action shall be submitted to the trial court after the grand
jury acts.

In a capital case no less than two attorneys [may] shall be appointed for each defendant
at all stages including collateral proceedings, absent extraordinary circumstances appearing on
the record [for-one-defendant] and each [is] shall be eligible for compensation. Appointments
in a capital case shall be made pursuant to Supreme Court Rule 13.1 and shall be calculated to
appoint the best available counsel, public or private, to the case with due consideration for the
attorney's training, workload and commitment to the provision of effective representation. For
the purposes of this Rule and Rule 13.1, a capital case is defined as:

Any case, regardless of the procedural status, involving a sentence of death or a charge
of capital murder except a case in which notice not to seek the death penalty has been issued by
the state and is in effect. See Tenn. Code Ann. §40-14-207; Supreme Court Rule 13.1; and Rule
of Criminal Procedure 12.3(b).

Co-counsel or associate attorneys appointed in non-capital cases may [pet—be
eompensated] be eligible for compensation.

[2:] 3. Compensation for Appointed Private Counsel

A. General Information.
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In a single trial of separate indictments and/or defendants, appointed counsel can
appropriately file separate claims in each case, but cannot charge separately for time spent on all
cases, Time may be prorated, cross-referencing each case on claims, but time spent exclusively
on any one case may properly be charged only on the claim for that case.

All claims for compensation covering work in a preliminary hearing or for trial
preparation shall be specific as to the service performed, the date performed, timed in hours, and
tenths of hours, and submitted by the attorney on a form approved by the Executive Secretary
to the Supreme Court to the judge having jurisdiction of the case or control over compensation
at the time the services were rendered for consideration in determining the compensation to be
awarded. The judge must sign the claim and submit it to the Executive Secretary of the Supreme
Court within 30 _days from the date of submission. A facsimile signature will not be accepted.

The Executive Secretary to the Supreme Court shall examine and audit all claims for
attorneys’ fees and expenses to insure comphancc thh these rules and othcr statutory
requirements. After such examination and audit [and-giv 0 : rovenues),
the Executive Secretary shall make a determination as to thc compcnsauon to bc pmd to each
attorncy and/or expert and cause payment to be issued in satisfaction thereof. This audit and
determination_shall be completed within_thirty (30) days of submission to the Executive
Secretary, The determination by the Executive Secretary shall be final, except as provided in
Secton D.

In cases in which the amount of compensation approved is less than the amount requested,
the reviewing authority shall notify counsel on the record of the reasons for the reduction and
give counsel an opportunity to respond on the record within ten (10) days of receipt of such
notice. Upon review of counsel’s response, the authority shall make its final authorization and
counsel’s response part of the record submitted to the Executive Secretary of the Supreme Court.

Approval shall not depend upon the availability of funds. Counsel and/or experts shall
have a legal claim against the state in the amount of compensation approved. Once approved,
compensation shall be reliably and promptly paid.

Compensation of counse] and support services are subject to predisposition interim
payments upon demonstration of need and approval by the court having jurisdiction of the case
or control over compensation at the time the services were rendered.

All claims must be submitted to the Executive Secretary within ninety (90) days from the
final disposition of the case. Final disposition means the last acdvuy of the attomey in relation
to the case, not the end of the trial.

B. Fee Structure,

The following fees are prescribed for appointed counsel. The rate prescribed shall be
determined by the original charge in that case:

(1) Misdemeanor Cases (Adult and Juvenile). - In cases charged as misdemeanors where
the defendant is in jeopardy of i mcamcranon, the maxxmum hourly rate for an attorney shall not
cxceed[m]mwhour [ HENO-FOP RD po R-{Ra-proparaton: L :

dey—ef-ma&] Thc total maximum compcnsatxon for all scmees in a trial or proceeding shall not
exceed [$100] the statutory maximum.

(2) Contempt Cases (Adult and Juvenile). - In cases charged as contempt of court where
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the defendant is in jeopardy of i mcmeranon. the maxxmum hourly rate for an attomey shall not
exceedlsz{)].wperhour [for-time-reasonably-spe -

: de gl ' how .] The total maximum compensanon
for all services in a mal or prooeedmg shall not exceed [$250] the statutory maximum.

(3) Juvenile-Felony (Non-Capital Cases). - In Juvemle cases involving offenses which,
if committed by an adult would be classed as felonies, the maximum hourly rate for an anomcy
shall not exceed {320] &_ per hour [ OF-time—rease

compensanon for all services in a mal or proceedmg shall not exceed the statutory maximum.
[e£$500:) (Tenn. Code Ann. §37-1-150)

(4) Adult-Felony (General Sessions and Municipal Courts). - In cases originally charged
as felonies which terminate before a general sessions or municipal court authorized to conduct

preliminary proceedings in felony cases. the ma:umum hourly rate for an auomey shall not
exceed [820]g__perhoux [ ime 45

R dod-is ] er-hour:]) The total maximum compensauon
for all services in a tnal or promdmg shall not exceed [$500] the statutory maximum.

(5) Adult-Felony (Non-Capital Cases - Trial Courts). - In non-capital cases charged as
felonies, the maxxmum hourly rate for an attorney shall not exceed [829] $40 per hour [fer—ame

e*eeed—$39—pet—heur—] The toml maximum compensanon for a.ll services in a tnal or proceedmg
shall not exceed the statutory maximum. [e£$1;000] (Tenn. Code Ann. §40-14-207)

(6) Appeals (Non-Capital Cases). - Compensation for appellate work, including an
interlocutory appeal, will be determined by the appropriate appellate court. The maximum
compensation for services rendered in the Court of Criminal Appeals shall be [$3;000] the
statutory maximum and a like maximum amount for services rendered in the Supreme Court.
(Tenn. Code Ann, §40-14-207)

(7) Early Release or Suspended Sentence Hearings. - In early release or suspended
sentence hearings, the maximum hom'ly rate for an attorney for an attomey shall not exewd
[QO]wpcrhOur [ oF-Hrne-R DRLEAY-SE . =

: 23 - hou .] 'I'he wtal maximum compensauon for all
services in a proceedmg shall not exmd [$500] the statutory maximum..

(8) Post-Conviction Relief and Habeas Corpus Cases (Non-Capxtnl Cases). - In non-
capital, post-conviction relief and habeas corpus procwdmgs. the maxunum hourly rate for an
anomey shall notexcccd [329].54_21’“!1013 or-tim spent-in-trial-preparatie :

compensauon for all services in a proeeedmg shall not excwd [$509] the statutory maximum.
(9) Probation Revocation Hearings. - In probation revocation hearings, the maximum

hourly rate for an attomey shall not exwed [329] _$4_Q per hour. [fer—ame-meseaably—spenﬂn

our:] The

total maximum compensauon for all services in a prowedmg shall not exmd [$500] the
statutory maximum.

(10) Capital Cases. - In capital cases, the [maaamum] minimum hourly rate for an
attorney shall [ae!-e*eeed-QO] § pcrhour [ OF-Hime-R : X :

: E.e_co_mm.o_
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of counsel shall reflect the extraordinary responsibilities inherent in death penalty cases,
A two-step procedure must be followed in obtaining authorization for compensation in

a capital case. First, the appropriate court, trial or appellate, shall determine reasonable
compensation to be allowed the attomey based upon the services rendered in that court. Second,
the claim will be submitted to the Executive Secretary to the Supreme Court for final approval
by the Executive Secretary and Chief Justice,

In capital cases, [the-eeurt] any state court having jurisdiction of the case, regardless of
the court or the procedural status may determine that investigative or expert services, or other
similar services are necessary to ensure the protection of the constitutional rights of a defendant.
(Supreme Court Rule 13.1 @V)(C) and Tenn. Code Ann. §40-14-207). The defense counsel must
seek prior approval for such services by submitting a written motion to the Court setting forth:

(a)  the name of the proposed expert or service;

(b)  how, when and where the examination is to be conducted or the services are 1o
be performed;

(c)  the cost of the evaluation and report thereof; and

(d) the cost of any other necessary services, such as court appearances.

If the motion for expert services is granted, the court must grant the prior authorization
for these expert services in a reasonable amount to be determined by the court. The authorization
shall be evidenced by a signed order of the court. The order shall be made part of the record
in the case and a certified copy included with the attomey’s claim for compensation and
reimbursement. Payment may be made directly to the individuals rendering the expert services
upon certification by the attorney that the services have been rendered and approved by the court.
If the attorney is to be reimbursed, the expense shall be included on the attorney’s claim for
compensation and reimbursement and supported by such receipts as may be required by the
Executive Secretary,

(11) Dependent Neglect or Termination of Parental Rights cases. - In dependent neglect
or termination of parental nghts cases. thc maxxmum hourly rate t'or an attomey shall not cxeeed
[20]§4_0_perbour [f e PORt-1A—P :

ina proceedmg shall not exmd [-LOO] thc starutgy_ maximum unless the case is determined by
the Court to be complex and/or lengthy. Forms for reimbursement (Supreme Court Form 1-75—~
revised 1991) may be obtained through the court clerk’s office br the executive secretary’s office.

C. Expenses.
(l) [Qm-ef—-Peeket] Overhead Expenses -<. :

B58-BXPRRSE cluded-in-the-statutory-maxirmums:] Anauomeyammwdungﬁu
rulc shall be enmlcd t0 a reasonable allowancc for office overhead expenses, which allowance
shall not be deemed "compensation for services” within the meaning of Part (3)(B) of this rule,
nor within_the meaning of Tenn. Code Ann. Sections 37-1-150{e), 40-14-207, or any similar
statute. _Such reasonable allowance for overhead expenses shall not exceed $40 per hour
cxpended by the appointed attorney. This allowance for overhead expenses must be cumulative

6
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10 any other compensation or reimbursement provided by this rule or any applicable statute.
(2) Travel Expenses. - Prior authorization for reasonable travel expenses must be obtained

. from the judge of the court having jurisdiction of that stage of the proceeding. Such

authorization shall be made part of the record in the case and a certified copy included with the
attorney’s claim for compensation and reimbursement. If authorization is granted by the trial
judge for travel expenses, the order of authorization must contain sufficient findings of fact to
justify the travel, including a finding that there are no alternative methods of obtaining the
information sought or of obtaining statements of witnesses that are less expensive. Reasonable
travel expenses, which have received prior authorization, will be reimbursed in accordance with
the Judicial Travel Regulations and no exceptions will be allowed.

(3) [Other] Extraordinary Expenses. - [All-other-expenses—of-any-nature-will-not-be
eonsidered-out-of-pocket-expenses]. An attommey may seek reimbursement of extraordinary out-
of-pocket expenses, For reimbursement to be made, prior authorization for such expenditures
must be obtained from the judge of the court having jurisdiction of that stage of that proceeding
and from the Executive Secretary to the Supreme Court. Such authorization shall be made part
of the record in the case and a certified copy included with the attorney’s claim for compensation
and reimbursement.

D. Review of Claims for Compensation.

(1) Petition for Review. - Any person aggrieved by any action of the Executive Secretary
may petition this Court for a review thereof as under the common law writ of certiorari. On the
grant of the writ, the Executive Secretary shall certify and forward to the Court a complete record
of the proceedings before his office in the matter. Any such petition must be filed within 60
days after the action complained of.

(2) Costs. - The Court may make such orders as it may consider appropriate with respect
to the payment of or security for costs and other expenses of hearings before the Court.

(3) Exhaustion of Remedies. - The Court will not entertain a petition under this rule
unless the petitioner has first exhausted his remedy before the Executive Secretary.

E. Fee and Expense Rate Computations.

The compensation rates established in Part (3)(B) and maximum over head expense rate,
Part (3)(C) apply as of state fiscal year 1994, These rates in subsequent fiscal years shall be
computed and adjusted by the Executive Secretary in order to reflect the percentage of change
in_the current real purchasing power of the 1994 rate in consideration.of changes in the cost of
living_as reflected by the consumer price index_(all items - United States city average) as

published by the United States Department of Labor, Bureau of Labor Statistics. [See Tenn.
Code Ann. §16-15-205(a)(1), (2) on consumer price index adjustments to the compensation of

general sessions judges].







IN THE SUPREME COURT OF TENNESSEE

IN RE:

CERTIFICATION OF
COUNSEL IN DEATH
PENALTY CASES

PETITION FOR THE ADOPTION OF PROPOSED
SUPREME COURT RULE 13.1

Comes now the petitioners and respectfully ask this Court 10 adopt proposed Supreme
Court Rule 13.1 (Attached hereto: Appendix A), concerning the certification of counsel in death
penalty cases, as considered and.unanimously recommended to this Court by the Advisory
Commission to the Tennessee Supreme Court on Criminal Rules.

The petitioners represent the most active members of the Tennessee bar, who would be
affected by the proposed rule, and are:

¢)) The Tennessee Bar Association;

(2) The Tcnnessee Association of Criminal Defense Lawyers;

(3) The State Public Defender’s Conference;

(4) The Napier-Looby Bar Association;

(5) The Nashville Bar Association;

(6) The Capital Case Resource Center of Tennessee.

The certification of counsel in death penalty cases has also been recommended by:

(1) The Advisory Commission to the Tennessee Supreme Court on Criminal Rules, per a
unanimous recommendation in the Spring of 1990,

(2) The Sixth Circuit Task Force, Tennessee Committee. See, Report of Tennessee
Committee, June 1987. (Attached hereto: Appendix B); i

(3) The American Bar Association, Standards for Criminal Justice, Chap. 5 Providing
Defense Services, Section 5-2.2 Eligibility to Serve, August 1990. (Attached hereto: Appendix C);

(4) The American Bar Association, Guidelines for the Appointment and Performance of

Counsel in Death Penalty Cases, Guidelines 4.1 Selection of Counsel, and 5.1 Auorney Eligibility,
February 1989. (Attached hereto: Appendix D).



The adoption of proposed Supreme Court Rule 13,1 is among the relief sought by separate
petition: Pefition for an Amendment to Supreme Court Rule 13 in Order to Establish a
Constitutional Indigent Criminal Defense System. (Auached hereto: Appendix E).

As reflected by the above referred to petition, it is perceived by the petitioners that the
provision of defense services in indigent capital cases in the state of Tennessee is currently
inadequate implicating the defendant's right to counsel (Tennessee Constitution, Article 1, Section
9; United States Constitution, Sixth Amendment), the attorney's right to just compensation
(Tennessee Constitution, Article I, Section 21; United States Constitution, Fifth Amendment), and
the rights to the law of the land/due process (Tennessee Constitution, Article I, Sectdons 8 and 17;
United States Constitution, Fifth and Fourteenth Amendments) and equal protection (Tennessee
Constitution, Article X1, Section 8; United States Constitution, Fourteenth Amendment) of both
the defendant and the attorney. '

The petitioners submit that the passage of proposed Supreme Court Rule 13.1, conceming
the certification of counsel in death penalty cases, will address these constitutional infirmities and
should be adopted as unanimously recommended by the Advisory Commission to the Supreme
Court on Criminal Rules.

Respectfully submitted,
e Grhso B Moafa ), wictZ—
Paul Campbell ITI, President Monte D. Watkins, President
ar Association The Napier-Logby Bar Association

, Jr., President Steve-Cobb, President

Thc Tennessee iation of Criminal e Nashville Bar Association
Defense lawyers
/7 MO&A

P William P. Redick, Director
Tom Crider, President The Capital Case Resource Center of
The State Public Defender's Conference Tennessee
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IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

FILED
AUG 18 1994

Cecil Crowson, Jr.

THE TENNESSEE BAR ASSOCIATION;

THE TENNESSEE ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS;

THE TENNESSEE TRIAL LAWYERS
ASSOCIATION;: THE CRIMINAL

JUSTICE FUNDING CRISIS GROUP;

THE TENNESSEE DISTRICT PUBLIC
DEFENDERS CONFERENCE; THE CAPITAL
CASE RESOURCE CENTER OF TENNESSEE,

Petitioners.

IN RE:

THE INDIGENT CRIMINAL JUSTICE
SYSTEM

el e et e N P P Nt Nt N N O Nl it Nt Nnt? NP

ORDER

Petitioners have filed in this Court a “Petition
for Amendments to Supreme Court Rule 13 in Order to
Establish a Constitutional, Adequate, and Effective
Indigent Criminal Justice System" and a "Petition for the
Adoption of Proposed Supreme Court Rule 13.1." The Court
invited responses to said petitions in its order entered
October 5, 1993, and the following parties have filed
responses: The Honorable Ned McWherter, Governor;
Lieutenant Governor John Wilder, Speaker of the Senate;
the Honorable Charles Burson, Attorney General; Mr.
Patrick H. McCutchen, Executive Secretary of the Tennessee
District Attorney Generals Conference; Mr. David A. Doyle,

President, Tennessee District Public Defenders Conference;

No. 01501-9307-0T-00144



and Mr. Allan F. Ramsaur, Executive Director, Nashville
Bar Association. In an order entered March 1, 1994, this
matter was set for hearing for the June, 1994 session of
this Court at Nashville. Oral argument was heard June 1,

1994,

II

After consideration of the petitions and
responses, argument of counsel, and the entire record in

this matter, the Court, finds:

(1) The Judicial Department, the Legislative
Department, and the Executive Department, respectively,
bear administrative responsibility for providing effective
assistance of counsel for indigent persons charged by the
state with criminal offenses (hereinafter "indigent
defendants") and neither of the three departments can
provide such services without the assistance and

cooperation of the other departments;

(2) The allegations of the petitions addressing
the adminf{strative structure and operation of the Judiclal
Department for providing counsel for indigent defendants
are appropriate for consideration by the Court in this

proceeding; and

{(3) The petitions contain allegations which are

not appropriate for consideration by the Court in this

proceeding.
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It is, therefore, ORDERED:

(1)

(2)

(3)

The petitions are accepted for filing, but

only as to those issues specifically

addressed in this order and only to the

extent that those issues are specifically

addressed;

There is hereby created the Indigent

Defense Commission of the Supreme Court of

Tennessee;

The Commission created shall be structured

and shall operate as follows:

The Commission shall consist of eleven
members appointed by the Cou.i. Each
of the separate organizations which
joined as a petitioner in this matter
is requested to submit to the Court
the names of three persons qualified

to serve as Commission members.

Each member -0f the Commission shall be
appointed for a term of three years,
except four of the beginning terms
shall be for two years and three for

one year. Continuous service will be



limited to the beginning or any
unexpired term plus one full term.
The terms of each office will expire
on January 1l next following the last

year of each term.

The Commission shall have a
chairperson, vice-chairperson, and
secretary. The chairperson shall be
appointed by the Supreme Court. The
other officers shall be elected by the
members of the Commission at the first

meeting in each calendar year.

The Commission shall adopt rules for
the operation of the Commission, which
rules shall not be inconsistent with

the provisions of this order.

Meetings of the Commission may be held
upon reasonable notice to the
Commission members by any officer of
the Commission. The Commission shall
meet at least once during each
calendar year. The Commission may
meet by telephone conference. Six
Commission members shall constitute a
quorum. The affirmative vote of not
less than six members of the.

Commission shall constitute action
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(4)

f.

by the Commission.

Members of the Commission shall
recelve no compensation for their
services as members of the Commission,
but they may be reimbursed for travel
and other expenses in accordance with
regulations adopted by the Judicial

Department.

The Commission, with the consent of
the Court, may employ a director and
other personnel. The Commission may
delegate to such director the
authority to conduct the routine
business of the Commission, subject to
the provisions of this order, rules of
the Court, and supervision by the
Commission., With the consent of the
Court, the Commission may enter into
an agreement with the director of the
Administrative Office of the Courts
whereby that office shall furnish

staff services.

The Commission will be responsible for

developing and recommending to the Court a

comprehensive plan for the delivery of

legal services to indigent defendants in

the state court system. The plan shall



include, but not necessarily be limited to,

the following:

The collection of information
regarding cases In which an indigent
defendant is represented by a district
public defender or a private attorney

paid by the state.

A determination of a reasonable case
load for each district public

defender.

A statement of standards for criminal
defense attorneys appointed to
represent indigent defendants,
including additional standards for
complex and capital cases; provided,
the Commission may defer to the
Supreme Court Commission on
Continuing Legal Education and
Specialization with regard to
standards which may be adopted

by that commission,

A schedule of reasonable compensation
to be paid private attorneys appointed

to represent indigent defendants.
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- A determination of the total funds to
be budgeted for each fiscal year for
the payment of private attorneys
appointed by the courts to represent

indigent defendants.

£. A sts of appropriate procedures

for reviewing claims submitted by
private attorneys, the auditing of
those claims, and the payment of the
claims. Such procedures shall insure,
to the extent practical, the
responsible and efficient
administration of funds appropriated
for the representation of indigent

defendants.

(5) The Commission shall develop and recommend.
to the Supreme Court such rules or
amendments thereto a3 may be appropriate to

implement the plan approved by the Court.

Effective September 1, 1994, Rule 13(2)(B) of

the Supreme Court Rules is amended as follows:

(1) The maximum hourly rate to be paid private
attorneys for time spent in preparation for

trial shall be 530 per hour and the maximum



(2)

(3)

hourly rate to be paid for time spent in
court shall be $50 per hour for services
rendered in cases described in subsections
(L), (2), (3), (4), (5), (), (B), (9),
(l0), and (11};

The total maximum compensation to be paid
private attorneys for all services rendered
in the cases described shall be as follows:
subsection (1) $200; subsection (2) $500;
subsection (3) $1,000; subsection (4)
$1,000; subsection (5) $2,000; subsection
(6) $2,000 in each appellate court;
subsection (7) $1,000; subsection (8)
$1,000; subsection (9) $1,000; and

subsection (11) $200.

This amendment shall apply to work
performed after 12 midnight August 31,
1994,

It i{s so ORDERED, ADJUDGED, AND DECREED

-4
/7" day of August, 1994.

4/

Lyle .Reid, Chief Justice

c“:zaigmssﬂc25§:7:==§k&m-&RﬁEitTIE:.

Frank F. Drowota, III, Justice










IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

FILED

NOV. 2% 1994

IN RE: THE INDIGENT CRIMINAL JUSTICE SYSTEM Cecil Crowson, Jr.
{(No, 01S01-9307-0T-00144)

O8] DER

In furtherance of the order entered by the Court
on August 18, 1994, regarding the indigent criminal justice
system it is hereby ORDERED:

(1) The following persons are appointed to serve

as members of the Indigent Defense Commission:

Mr. William M. Leech, Jr.
Waller, Lansden, Dortch & Davis
Nashville City Center

51) Union Street, Suite 2100

P. O. Box 198966

Nashville, TN 37219-8966

Ms., Sherrye J. Brown
Assistant Public Defender
Shelby County Government
Room 2-01, 201 Poplar Avenue
Memphis, T™N 38103

Mr. Comer L. Donnell
District Public Defender
213 North Cumberland Streat
P. O. Box 888

Lebanon, TN 37088-0888

Ms. Ardena J. Garth

District Public Defender

701 Cherry Street, Suite 300
Chattanooga, TN 37402

Mr. Robert W. Ritchie
Ritchie, Fels & Dillarxd, P.C.
Suite 300, Main Place

606 W. Main Street *



P. 0. Box 1126
Knoxville, TN 37901-1126

Judge Andrew J. Shookhoff
Juvenile Court of Davidson County
100 woodland Street

Nashville, TN 37213

Ms. Ann C. Short

Law Offices of Herbert S. Moncier
Suite 775, Nations Bank

550 Main Avenue

Knoxville, TN 37902

Mr. Mark E. Stephens

District Public Defender

1209 Euclid Avenue

Knoxville, TN 37921

Mr. Tarik B. Sugarmon

Noel & Sugarmon

65 Union Avenue, Suite 200
Memphis, TN 38103

Mr. James L, Weatherly, Jr.
Hollins, Wagster & Yarbrough, P.C.
22nd Floor, Third National Financial Center
424 Church Street

Nashville, TN 37219

Ms. Martha Yoakum

District Public Defender

P. O, Box 386
Tazewell, TN 37879

{2) The following persons shall serve for a
period of one year, said term to begin upon entry of this

order and expiring January 1, 1996:

l. Ms. Ann C. Short
2. Mr. Tarik B. Sugarmon

3. Ms. Martha Yoakum

{3) The following members are appointed for a
period of two years, said term commencing with the entry of

this order and expiring January 1, 1997:



1. Mr. Comer L. Donnell

2. Judge Andrew J. Shookhoff
3. Mr. Mark E. Stephens

4, Mr. James L. Weatherly, Jr.

(3) The remaining members are to serve for a
period of three years. The terms shall commence upon entry

of this order and expire January 1, 1998.

(4) The Court is pleased to appoint the
Honorable William M. Leech, Jr., as chalrperson of the

Commission.

(5) The Commission shall convene at the call! of
the chairperson and shall adopt rules of operation

consistent with the Court's order of August 18, 1994,

(6) The Commission i{s requested to submit to the
Court a comprehensive plan for providing legal services to

indigent defendants in the state court system.

It is so ORDERED, ADJUDGED, AND DECREED this

-t S_"_gdaY of _L;‘:’iy 1994.

2l

s 4
E. Riley Anderson, Chief Justice

—hatn %\\...ae::.w:.

Frank F. Drowota, I1I, Justice

i3:



.- o,

LgYe Reid, Justice

This Order is entered nunc pro tunc,
same having been signed on the 18th
day of November, 1994, and is entered
now for then. 11/29/94.

| Gavl € s d1., Clork haraby ceriily thad
his @ ¢ g cng wasr Wy o ™ wiglnal
]
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Cocll Crowson, Jr.

IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE

IN RE: THE INDIGENT DEFENSE COMMISSION
{No. 01501-8307-0T-00144)

QRDER
! appearing to the Court that indigent Defense Commission members
Sherrye J. Brown and Tarlk B. Sugarmon have resigned from the Commission,

the Court is pleased to appoint the following membars to the Indigent Defense

' Commission for the designated terms:

Jan Rochester Patterson

Jackson, Tennessee

(to fill the unexpired term of Sherrye J. Brown, which will
expire on January 1, 1998)

Michae! Cody

Memphis, Tennessee
{for a cne-year tarm baeginning January 1, 1996)

The Court wishes to recognize and thank Ms. Brown and Mr. Sugarmon

for their faithful and exemplary service to the Indigent Defense Commission.

In addition, the Court is please to reappoint Ms. Ann C. Short and Ms,
Martha Yoakum o a second one-year term on the Commission, beginning

January 1, 1996,

Enter this the -2 § Sday of December, 1995.

FOR THE COURT

' /__/_
Kil}yﬂndarson, Chief Justice







ABA GUIDELINES:
APPOINTMENT & PERFORMANCE OF COUNSEL IN DEATH CASES

GUIDELINE 1.1 OBJECTIVE

The objective in providing counsel in cases in which the death
penalty is sought should be to ensure that quality legal
representation is afforded to detendants eligible for the
appointment of counsel during all stages of the case.

GUIDELINE 2.1 NUMBER OF ATTORNEYS PER CASE

In cases where the death penalty is sought, two qualified trial attorneys should be as-
signed to represent the defendant. In cases where the death penalty has been im-
posed, two qualified appellate attorneys should be assigned to represent the defen-
dant.- In cases where appellate proceedings have been completed or are not available
and the death penalty has been imposed, two qualified post-conviction attorneys should
be assigned to represent the defendant.

GUIDELINE 3.1 THE LEGAL REPRESENTATION PLAN

The legal representation plan for each jurisdiction should include measures to formalize
the process by which attorneys are assigned to represent capital defendants. To ac-
complish this goal, the plan should designate a body (appointing authority) within the
jurisdiction which will be responsible for performing all duties in connection with the ap-
pointment of counsel as set forth by these Guidelines. This Guideline envisions two
equally acceptable approaches for formalizing the process of appointment:

a. The authority to recruit and select competent attorneys to provide repre-
sentation in capital cases may be centralized in the defender office or assigned
counsel program of the jurisdiction. The defender office or assigned counsel
program should adopt standards and procedures for the appointment of counsel
in capital cases consistent with these Guidelines, and perform all duties in con-
nection with the appointment process as set forth in these Guidelines.

b. In jurisdictions where it is not feasible to centralize the tasks of recruiting
and selecting competent counsel for capital cases in a defender office or as-
signed counsel program, the legal representation plan should provide for a spe-
cial appointments committee to consist of no fewer than five attorneys who:

L are members of the bar admitted to practice in the jurisdiction;



ii. have practiced law in the field of criminal defense for not less than
five years;

iii. have demonstrated knowledge of the specnallzed nature of practice
involved in capital cases;

iv. are knowledgeable about criminal defense practitioners in the juris-
diction; and

V. are dedicated to quality legal representation in capital cases.

The committee should adopt standards and procedures for the appointment of counsel
in capital cases, consistent with these Guidelines, and perform all duties in connection
with the appointment process.

GUIDELINE 4.1 SELECTION OF COUNSEL

A, The legal representation plan should provide for a systematic and publicized
method for distributing assignments in capital cases as widely as possible among quali-
fied members of the bar.

B. The appointing authority should develop procedures to be used in establishing
two rosters of attorneys who are competent and available to represent indigent capital
defendants. The first roster should contain the names of attorneys eligible for appoint-
ment as lead defense counse! for trial, appeal or post-conviction pursuant to the qualifi-
cation requirements specified in Guideline 5.1; the second roster should contain the
names of attorneys eligible for appointment as assistant defense counsel for trial, ap-
peal or post-conviction pursuant to the qualification requirements specified in the same
Guideline.

C. The appointing authority should review applications from attorneys concerning
their placement on the roster of eligible attorneys from which assignments are made, as
discussed in subsection (b). The review of an application should include a thorough in-
vestigation of the attorneys background, experience, and training, and an assessment
of whether the attorney is competent to provide quality legal representation to the client
pursuant to the qualification requirements specified in Guideline 5.1 and the perform-
ance standards established pursuant to Guidelines 11.1 and 11.2. An attorney's name
should be placed on either roster upon a majority vote of the committee.

D. Assignments should then be made in the sequence that the names appear on
the roster of eligible attorneys. Departures from the practice of strict rotation of assign-
ments may be made when such departure will protect the best interests of the client. A
lawyer should never be assigned for reasons personal to the committee members
making assignments.



In jurisdictions where a defender office or other entity by law receives a specific portion
of or all assignments, the procedures in (b) through (d) above should be followed for
cases which the defender office or other entity cannot accept due to conflicts of interest
or other reasons.

GUIDELINE 5.1 ATTORNEY ELIGIBILITY

The appointing authority should distribute assignments to attorneys who qualify under
either of the alternative procedures detailed below in paragraphs I. TRIAL, I APPEAL,
and Ill. POSTCONVICTION.

l. TRIAL

A. Lead trial counsel assignments should be distributed to attorneys who

il.

vi.

vii.

are members of the bar admitted to practice in the jurisdiction or admitted
to practice pro hac vice; and

are experienced and active trial practitioners with at least five years litiga-
tion experience in the field of criminal defense; and

have prior experience as lead counsel in no.fewer than nine jury trials of
serious and complex cases which were tried to completion, as well as
prior experience as lead counsel or co-counsel in at least one case in
which the death penalty was sought. In addition, of the nine jury trials
which were tried to completion, the attorney should have been lead coun-
sel in at least three cases in which the charge was murder or aggravated
murder; or alternatively, of the nine jury trials, at least one was a murder
or aggravated murder trial and an additional five were felony jury trials;
and

are familiar with the practice and procedure of the criminal courts of the ju-
risdiction; and

are familiar with and experienced in the utilization of expert witnesses and
evidence, including, but not limited to, psychiatric and forensic evidence;
and

have attended and successfully completed, within one year of their ap-
pointment, a training or educational program on criminal advocacy which
tocused on the trial of cases in which the death penalty is sought; and

have demonstrated the necessary proficiency and commitment which ex-
emplify the quality of representation appropriate to capital cases.

3



B.  Trial co-counsel assignments should be distributed to attorneys who:

are members of the bar admitted to practice in the jurisdiction or admitted
to practice pro hac vice; and

who qualify as lead counsel under paragraph (A) of this Guideline or meet
the following requirements:

a.

are experienced and active trial practitioners with at least three
years litigation experience in the field of criminal defense; and

have prior experience as lead counsel or co-counsel in no fewer
than three jury trials of serious and complex cases which were tried
to completion, at least two of which were trials in which the charge
was murder or aggravated murder,; or alternatively, of the three jury
trials, at least one was a murder or aggravated murder trial and one
was a felony jury trial; and

are familiar with the practice and procedure of the criminal courts of
the jurisdiction; and

have completed within one year of their appointment at least one
training or educational program on criminal advocacy which fo-
cused on the trial of cases in which the death penalty is sought;
and

have demonstrated the necessary proficiency and commitment
which exemplify the quality of representation appropriate to capital
cases.

C. Alternate Procedures: Appointments for lead and co-counsel assignments may
also be distributed to persons with extensive criminal trial experience or extensive civil
litigation experience, if it is clearly demonstrated to the appointing authority that com-
petent representation will be provided to the capitally charged indigent defendant.
Lawyers appointed under this paragraph shall meet one or more of the following qualifi-

cations;

Experience in the trial of death penalty cases which does not meet the
levels detailed in paragraphs A or B above;

Specialized post-graduate training in the defense of persons accused of
capital crimes;



The availability of ongoing consultation support from experienced death
penalty counsel.

Attorneys appointed under this paragraph should be prescreened by a panel of experi-
enced dezth penalty attorneys (see Guideline 3.1) to ensure that they will provide com-
petent representation.

Il. APPEAL

A. Lead appellate counsel assignments should be distributed to attorneys who:

118
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are members of the bar admitted to practice in the jurisdiction or admitted
to practice pro hac vice: and

are experienced and active trial or appellate practitioners with at least
three years experience in the field of criminal defense; and

have prior experience within the last three years as lead counsel or co-
counsel in the appeal of at least one case where a sentence of death was
imposed, as well as prior experience within the last three years as lead
counsel in the appeal of no fewer than three felony convictions in federal
or state court, at least one of which was an appeal of murder or aggra-
vated murder conviction; or alternatively, have prior experience within the
last three years as lead counsel in the appeal of no fewer than six felony
convictions in federal or state court, at least two of which were appeals of
a murder or aggravated murder conviction; and

are familiar with the practice and procedure of the appellate courts of the
jurisdiction; and

have attended and successfully completed, within one year prior to their
appointment, a training or educational program on criminal advocacy
which focused on the appeal of cases in which a sentence of death was
imposed; and

have demonstrated the necessary proficiency and commitment which ex-
emplify the quality of representation appropriate to capital cases.

B. Appellate co-counsel assignments may be distributed to attorneys who have less
experience than attorneys who qualify as lead appellate counsel. At a minimum, how-
ever, appellate co-counsel candidates must demonstrate to the satisfaction of the ap-
pointing authority that they: '

are members of the bar admitted to practice in the jurisdiction or admitted
to practice pro hac vice; and



ii. have demonstrated adequate proficiency in appellate advocacy in the field
of felony defense; and

fii. are familiar with the practice and procedure of the appellate courts of the
jurisdiction; and

iv. have attended and successfully completed within two years of their ap-
pointment a training or educational program on criminal appellate advo-
cacy.

C.  Alternate Procedures: Appointments for lead and co-counsel assignments may
also be distributed to persons with extensive criminal trial and/or appellate experience
or extensive civil litigation and/or appellate experience, if it is clearly demonstrated to
the appointing authority that competent representation will be provided to the capitally
charged indigent defendant. Lawyers appointed under this paragraph shall meet one or
more of the following qualifications:

I Experience in the trial and/or appeal of death penalty cases which does
not meet the levels detailed in paragraphs A or B above;

ii. Specialized post-graduate training in the defense of persons accused of
capital crimes;

iii. The availability of ongoing consultation support from experienced death
penalty counsel.

Attorneys appointed under this paragraph should be prescreened by a panel of experi-
enced death penalty attorneys (see Guideline 3.1) to ensure that they will provide com-
petent representation.,

ill. POSTCONVICTION

A Assignments to represent indigents in post-conviction proceedings in capital
cases should be distributed to attorneys who:

i are members of the bar admitted to practice in the jurisdiction or admitted
to practice Pro hac vice; and

ii. are experienced and active trial practitioners with at least three years liti-
gation experience in the field of criminal defense; and

iii. have prior experience as counsel in no fewer than five jury or bench trials
of serious and complex cases which were tried to completion, as well as
prior experience as post-conviction counsel in at least three cases in state



or federal court, In addition, of the five jury or bench trials which were fried
to completion, the attorney should have been counsel in at least three
cases in which the charge was murder or aggravated murder; or alterna-
tively, of the five trials, at least one was a murder or aggravated murder
trial and an additional three were felony jury trials; and

iv. are familiar with the practice and procedure of the appropriate courts of
the jurisdiction; and

V. have attended and successfully completed, within one year prior to their
appointment, a training or educational program on criminal advocacy
which focused on the post-conviction phase of a criminal case, or alterna-
tively, a program which focused on the trial of cases in which the death
penalty is sought; and

vi. have demonstrated the necessary proficiency and commitment which ex-
emplify the quality of representation appropriate to capital cases.

In addition to the experience level detailed above, it is desirable that at least one of the
two post-conviction counsel also possesses appellate experience at the level described
in I.B. above (relating to appellate co-counsel).

B. Alternate Procedures: Appointments for lead and co-counsel assignments may
also be distributed to persons with extensive criminal trial, appellate and/or post-
conviction experience or extensive civil litigation and/or appellate experience, if it is
clearly demonstrated to the appointing authority that competent representation will be
provided to the capitally charged indigent defendant. Lawyers appointed under this
paragraph shall meet one or more of the following qualifications:
I. Experience in trial, appeal and/or post-conviction representation in death
penalty cases which does not meet the levels detailed in paragraph A
above;

ii. Specialized post-graduate training in the defense of persons accused of
capital crimes;

iii. The availability of ongoing consultation support from experienced death
penalty counsel.

Attorneys appointed under this paragraph should be prescreened by a panel of experi-
enced death penalty attorneys (see Guideline 3.1) to ensure that they will provide com-
petent representation.



GUIDELINE 6.1 WORKLOAD

Attorneys accepting appointments pursuant to these Guidelines should provide each
client with quality representation in accordance with constitutional and professional
standards. Capital counsel should not accept workloads which, by reason of their ex-
cessive size, interfere with the rendering of quality representation or lead to the breach
of professional obligations.

GUIDELINE 7.1 MONITORING; REMOVAL

A. The appointing authority should monitor the performance of assigned counsel to
ensure that the client is receiving quality representation. Where there is compelling
evidence that an attorney has inexcusably ignored basic responsibilities of an effective
lawyer, resulting in prejudice to the client's case, the attorney should not receive addi-
tional appointments. Where there is compelling evidence that an unalterable systemic
defect in a defender office has caused a default in the basic responsibilities of an effec-
tive lawyer, resulting in prejudice to a client's case, the office should not receive addi-
tional appointments. The appointing authority shall establish a procedure which gives
written notice to counsel or a defender office whose removal is being sought, and an
opportunity for counsel or the defender office 1o respond in writing.

B. In fulfilling its monitoring function, however, the appointing authority should not
attempt to interfere with the conduct of particular cases. Representation of an accused
establishes an inviolable attorney-client relationship. In the context of a particular case,
removal of counsel from representation should not occur over the objection of the client.

C. No attorney or defender office should be readmitted to the appointment roster
after removal under (a) above unless such removal is shown to have been erroneous or
it is established by clear and convincing evidence that the cause of the failure to meet
basic responsibilities has been identified and corrected.

GUIDELINE 8.1 SUPPORTING SERVICES

The legal representation plan for each jurisdiction should provide counsel appointed
pursuant to these Guidelines with investigative, expert, and other services necessary to
prepare and present an adequate defense. These should include not only those serv-
ices and facilities needed for an effective defense at trial, but also those that are re-
quired for effective defense representation at every stage of the proceedings, including
the sentencing phase.



GUIDELINE 9.1 TRAINING

Attorneys seeking eligibility to receive appointments pursuant to these Guidelines
should have completed the training requirements specified in Guideline 5.1. Attorneys
seeking to remain on the roster of attorneys from which assignments are made should
continue, on a periodic basis, to attend and successfully complete training or educa-
tional programs which focus on advocacy in death penalty cases. The legal represen-
tation plan for each jurisdiction should include sufficient funding to enable adequate and
frequent training programs to be conducted for counsel in capital cases and counsel
who wish to be placed on the roster.

GUIDELINE 10.1 COMPENSATION

A. Capital counsel should be compensated for actual time and service performed.
The objective should be to provide a reasonable rate of hourly compensation which is
commensurate with the provision of effective assistance of counsel and which reflects
the extraordinary responsibilities inherent in death penalty litigation.

B. Capital counsel should also be fully reimbursed for reasonable incidental ex-
penses.

C. Periodic biling and payment, during the course of counsel's representation
should be provided for in the representation plan.

GUIDELINE 11,1 ESTABLISHMENT OF PERFORMANCE STANDARDS

A, The appointing authority should establish standards of performance for counsel
appointed in death penalty cases.

B. The standards of performance should include, but should not be limited to, the
specific standards set out in Guidelines 11.3 through 11.9.

C. The appointing authority should refer to the standards of performance when as-
sessing the qualification of attorneys seeking to be placed on the roster from which ap-
pointments in death penalty cases are to be made (Guideline 4.1) and in monitoring the
performance of attorneys to determine their continuing eligibility to remain on the roster
(Guideline 7.1).



GUIDELINE 11.2 MINIMUM STANDARDS NOT SUFFICIENT

A Minimum standards that have been promulgated concerning representation of
defendants in criminal cases generally, and the level of adherence to such standards

required for non-capital cases, should not be adopted as sufficient for death penalty
cases,

B. Counsel in death penalty cases should be required to perform at the level of an
attorney reasonably skilled in the specialized practice of capital representation, zeal-

ously committed to the capital case, who has had adequate time and resources for
preparation,

GUIDELINE 11.3 DETERMINING THAT DEATH PENALTY IS BEING SOUGHT

Counsel appointed in any case in which the death penalty is a possible punishment
should, even if the prosecutor has not indicated that the death penalty will be sought,
begin preparation for the case as one in which the death penalty will be sought while
employing strategies to have the case designated by the prosecution as a non-capital
one.

GUIDELINE 11.4.1 INVESTIGATION

A Counsel should conduct independent investigations relating to the
guilt/innocence phase and to the penalty phase of a capital trial. Both investigations
should begin immediately upon counsel's entry into the case and should be pursued
expeditiously.

B. The investigation for preparation of the guilt/innocence phase of the trial should
be conducted regardless of any admission or statement by the client concerning facts
constituting guilt.

C. The investigation for preparation of the sentencing phase -should be conducted
regardless of any initial assertion by the client that mitigation is not to be offered. This
investigation should comprise efforts to discover all reasonably available mitigating evi-
~ dence and evidence to rebut any aggravating evidence that may be introduced by the
prosecutor.

D. Sources of investigative information may include the following:
1. Charging Documents: Copies of all charging documents in the case

should be obtained, and examined in the context of the applicable statues
and precedents, to identify (inter alia):
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the elements of the charged offense(s), including the element(s)
alleged to make the death penalty applicable;

the defenses, ordinary and affirmative, that may be available to the
substantive charge and to the applicability of the death penalty;

c. any issues, constitutional or otherwise, (such as statutes of limitations

or double jeopardy) which can be raised to attack the charging docu-
ments.

The Accused: An interview of the client should be conducted within 24
hours of counsel's entry into the case, unless there is a good reason for
counsel to postpone this interview. In that event, the interview should be
conducted as soon as possible after counsel's appointment. As soon as
is appropriate, counsel should cover a-e below (if this is not possible dur-
ing the initial interview, these steps should be accomplished as soon as
possible thereafter):

a.

seek information concerning the incident or events giving rise to the
charge(s), and any improper police investigative practice or prose-
cutorial conduct which affects the client's rights;

explore the existence of other potential sources of information re-
lating to the offense, the client's mental state, and the presence or
absence of any aggravating factors under the applicable death
penalty statute and any mitigating factors;

Collect information relevant to the sentencing phase of trial includ-
ing, but not limited to: medical history, (mental and physical illness
or injury, alcohol and/or drug use, birth trauma and develop- men-
tal delays); educational history (achievement, performance and be-
havior) special educational needs including cognitive limitations
and learning disabilities); military history (type and length of serv-
ice, conduct, special training); employment and training history
(including skills and performance, and barriers to employability);
family and social history (including physical, sexual or emotional
abuse); prior adult and juvenile record; prior correctional experi-
ence (including conduct or supervision and in the institu-
tion/education or training/clinical services); and religious and cul-
tural influences.

seek necessary releases for securing confidential records relating
to any of the relevant histories.



e. Obtain names of collateral persons or sources to verify, corrobo-
rate, explain and expand upon information obtained in (c) above.

Potential Witnesses: Counsel should consider interviewing potential wit-
nesses, including:

a. eyewitnesses or other witnesses having purported knowledge of
events surrounding the offense itself;

b. witnesses familiar with aspects of the client's life history that might
affect the likelihood that the client committed the charged of-
fense(s), possible mitigating reasons for the offense(s), and/or
other mitigating evidence to show why the client should not be
sentenced to death;

c. members of the victim's family opposed to having the client killed.
Counsel should attempt to conduct interviews of potential wit-
nesses in the presence of a third person who will be available, if
necessary, to testify as a defense witness at trial. Alternatively,
counsel should have an investigator or mitigation specialist conduct
the interviews.

The Police and Prosecution: Counsel should make efforts to secure in-
formation in the possession of the prosecution or law enforcement
authorities, including police reports. Where necessary, counsel should
pursue such efforts through formal and informal discovery unless a sound
tactical reason exists for not doing so.

Physical Evidence: Where appropriate, counsel should make a prompt
request to the police or investigative agency for any physical evidence or
expert reports relevant to the offense or sentencing.

The Scene: Where appropriate, counsel should attempt to view the scene
of the alleged offense. This should be done under circumstances as simi-
lar as possible to those existing at the time of the alleged incident (e.g.
weather, time of day, and lighting conditions).

Expert Assistance: Counsel should secure the assistance of experts
where it is necessary or appropriate for: '

a. preparation of the defense;
b. adequate understanding of the prosecution's case;
c. rebuttal of any portion of the prosecution's case at the guilt/ inno-

cence phase or the sentencing phase of the trial;
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d. presentation of mitigation. Experts assisting in investigation and
other preparation of the defense should be independent and their
work product should be confidential to the extent allowed by law.
Counsel and support staff should use all available avenues includ-
ing signed releases, subpoenas, and Freedom of Information Acts,
to obtain all necessary information.

GUIDELINE 11.4.2 CLIENT CONTACT

Trial counsel should maintain close contact with the client throughout preparation of the
case, discussing (inter alia) the investigation, potential legal issues that exist or de-
velop, and the development of a defense theory.

GUIDELINE 11,5.1 THE DECISION TO FILE PRETRIAL MOTIONS

A. Counse! should consider filing a pretrial :notion whenever there exists reason to
believe that applicable law may entitle the client to relief or that legal and/or policy ar-
guments can be made that the law should provide the requested relief.

B. Counsel should consider all pretrial motions potentially available, and should
evaluate them in light of the unique circumstances of a capital case, including the po-
tential impact of any pretrial motion or ruling on the strategy for the sentencing phase,
and the likelihood that all available avenues of appellate and post-conviction relief will
be sought in the event of conviction and imposition of a death sentence. Among the
issues that counsel should consider addressing in a pretrial motion are:

1. the pretrial custody of the accused;

2. the constitutionality of the implicated statute or statutes;

3. the potential defects in the charging process;

4, the sufficiency of the charging document;

5. the propriety and prejudice of any joinder of charges or defendants in the
charging document;

6. the discovery obligations of the prosecution including disclosure of, ag-

gravating factors to be used in seeking the death penalty, and any recip-
rocal discovery obligations of the defense;
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7.

10.

11.

12.
13.
14,

15.

the suppression of evidence gathered as the result of violations of the
Fourth, Fifth or Sixth Amendments to the United States Constitution, in-
cluding:

a. the fruits of illegal searches or seizures;

b. involuntary statements or confessions; statements or confessions
obtained in violation of the accused's right to counsel, or privilege
against self-incrimination;

C. unreliable identification testimony which would give rise to a sub-
stantial likelihood of irreparable misidentification;

d. suppression of evidence gathered in violation of any right, duty or
privilege arising out of state or local law;

access to resources which may be denied to the client because of indi-
gency and which may be necessary in the case, including independent
and confidential investigative resources, jury selection assistance, and
expert witnesses concerning not only the charged offense(s) and the cli-
ent's mental condition, but also the criminal justice system itself;

the defendant's right to a speedy trial;

the defendant's right to a continuance in order to adequately prepare his
or her case;

matters of evidence or procedure at either the guilt/innocence or penalty
phase of trial which may be appropriately litigated by means of a pretrial
motion in limine. including requests for sequestered, individual voir dire as
to the death qualification of jurors and any challenges to overly restrictive
rules or procedures;

matters of trial or courtroom procedure;

change of venue;

abuse of prosecutorial discretion in seeking the death penalty;

challenges to the process of establishing the jury venire.,



GUIDELINE 11. 6.1 THE PLEA NEGOTIATION PROCESS

A. Counsel should explore with the client the possibility and desirability of reaching
a negotiated disposition of the charges rather than proceeding to a trial. In so doing,
counsel should fully explain the rights that would be waived by a decision to enter a
plea instead of proceeding to trial, and should explain the legal and/or factual consid-
erations that bear or the potential results of going to trial.

B. Counsel should ordinarily obtain the consent of the client before entering into
any plea negotiations.

C. Counsel should keep the client fully informed of any continued plea discussion or
negotiations, convey to the client any offers made by the prosecution for a negotiated
settlement and discuss with the client possible strategies for obtaining an offer from the
prosecution.

D. Counsel should not accept any plea agreement without the client's express
authorization.

E. The existence of ongoing plea negotiations with the prosecution does not relieve
counsel of the obligation to take steps necessary to prepare a defense. If a negotiated
disposition would be in the best interest of the client, initial refusals by the prosecutor to
negotiate should not prevent counsel from making further efforts to negotiate.

GUIDELINE 11.6.2 THE CONTENTS OF PLEA NEGOTIATIONS

A. In order to develop an overall negotiation plan, counsel should be fully aware of
and make sure the client is fully aware of:

1. the maximum penalty that may be imposed for the charged offense(s) and
any possible lesser included offenses;

2. where applicable, any collateral consequences of potential penalties less
than death, such as forfeiture of assets, deportation and civil liabilities, as
well as direct consequences of potential penalties less than death, such
as the possibility and likelihood of parole, place of confinement and good-
time credits;

3. the general range of sentences for similar offenses committed by defen-
dants with similar backgrounds, and the impact of any applicable sen-
tencing guidelines or mandatory sentencing requirements,



B.

In developing a negotiation strategy, counsel should be completely familiar with,

inter alia:
1. concessions that the client might offer, such as:

a. an agreement not to proceed to trial on the merits of the charges;

b. an agreement not to assert or further litigate particular legal issues;

C. an agreement to provide the prosecution with assistance in investi-
gating or prosecuting the present case or other alleged criminal ac-
tivity;

d. an agreement to engage in or refrain from any other conduct, ap-
propriate to the case.

2. benefits the client might obtain from a negotiated settlement, including in-
ter alia:

a. a guarantee that the death penalty will not be imposed;

b. an agreement that the defendant will receive, with the assent of the
court, a specified sentence;

c. an agreement that the prosecutor will not advocate a certain sen-
tence, will not present certain information to the court, or will en-
gage in or refrain from engaging in other actions with regard to
sentencing;

d. an agreement that one or more of multiple charges will be reduced
or dismissed;

e. an agreement that the client will not be subject to further investiga-
tion or prosecution for uncharged alleged or suspected criminal
conduct;

f. an agreement that the client may enter a conditiona! plea to pre-
serve the right to further contest certain issues affecting the validity
of the conviction.

C. In conducting plea negotiations, counsel should be familiar with:



1. the types of pleas that may be agreed to, such as a plea of guilty, a con-
ditional plea of guilty, or a plea of nolo contendre or other plea which does
not require the client to personally acknowledge guilt;

2.  the advantages and disadvantages of each available plea according to
the circumstances of the case;

3. whether a plea agreement can be made binding on the court and on pe-
nal/parole authorities.

D. In conducting plea negotiations, counsel should attempt to become familiar with the
practice and policies of the particular jurisdiction, the judge and prosecuting authority,
. the family of the alleged victim and any other persons or entities which may affect the
content and likely results of plea negotiations.

GUIDELINE 11. 6.3 THE DECISION TO ENTER A PLEA OF GUILTY

A. Counsel should inform the client of any tentative negotiated agreement reached
with the prosecution, and explain to the client the full content of the agreement along
with the advantages, disadvantages and potential consequences of the agreement.

B. The decision to enter or to not enter a plea of guilty should be based solely on
the client's best interest.

GUIDELINE 11.6.4 ENTRY OF THE PLEA BEFORE THE COURT
A, Prior to the entry of the plea, counsel should:

1. make certain that the client understands the rights he or she will waive by
entering the plea and that the client's decision to waive those rights is
knowing, voluntary and intelligent;

2. make certain that the client fully and completely understands the condi-
tions and limits of the plea agreement and the maximum punishment,
sanctions and other consequences the accused will be exposed to by
entering a plea;

3. explain to the client the nature of the plea hearing and prepare the client
for the role he or she will play in the hearing, including answering ques-
tions from the judge and providing a statement concerning the offense.



B. During entry of the plea, counsel should make sure that the full content and con-
ditions of the plea agreement are placed on the record before the court.

GUIDELINE 11.7.1 GENERAL TRIAL PREPARATION

A. As the investigations mandated by Guideline 11.4.1 produce information, coun-
sel should formulate a defense theory. In doing so, counsel should consider both the
guiltinnocence phase and the penalty phase, and seek a theory that will be effective
through both phases.

B. If inconsistencies between guilt/innocence and penalty phase defenses arise,
counsel should seek to minimize them by procedural or substantive tactics.

GUIDELINE 11.7.2 VOIR DIRE AND JURY SELECTION

A. Counsel should consider, along with potential legal challenges to the procedures
for selecting the jury that would be available in any criminal case, whether any proce-
dures have been instituted for selection of juries in capital cases that present potential
legal bases for challenge.

B. Counse! should be familiar with the precedents relating to questioning and chal-
lenging of potential jurors, including the procedures surrounding "death qualifications”
concerning any potential juror's beliefs about the death penalty. Counsel should be fa-
miliar with techniques for rehabilitating potential jurors whose initial indications of oppo-
sition to the death penalty make them possibly excludable.

GUIDELINE 11.7.3 OBJECTION TO ERROR AND PRESERVATION OF ISSUES
FOR POST JUDGMENT REVIEW

Counsel should consider, when deciding whether 1o object to legal error and whether to
assert on the record a position regarding any procedure or ruling, that post judgment
review in the event of conviction and sentence is likely, and counsel should take steps
where appropriate to preserve, on all applicable state and Federal grounds, any given
question for review .

GUIDELINE 11.8.1 OBLIGATION OF COUNSEL AT THE SENTENCING PHASE OF
DEATH PENALTY CASES

Counsel should be aware that the sentencing phase of a death penalty trial is constitu-
tionally different from sentencing proceedings in other criminal cases.
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GUIDELINE 11.8.2 DUTIES OF COUNSEL REGARDING SENTENCING OPTIONS.
CONSEOUENCES AND PROCEDURES

A Counsel should be familiar with the procedures for capital sentencing in the
given jurisdiction, with the prosecutor's practice in preparing for and presenting the
prosecution's case at the sentencing phase, and with the caselaw and rules regarding
what information may be presented to the sentencing entity or entities, and how that
information may be presented. Counsel should insist that the prosecutor adhere to the
applicable evidentiary rules unless a valid strategic reason exists for counsel not to in-
sist.

B. If the client has chosen not to proceed to trial and a plea of guilty or its equiva-
lent has been negotiated and entered by counsel in accordance with Guidelines 11.6.1
through 11.6.4, counsel should seek to ensure compliance with all portions of the plea
agreement beneficial to the client.

C Counsel should seek to ensure that the client is not harmed by improper, inaccu-
rate or misleading information being considered by the sentencing entity or entities in
determining the sentence to be imposed.

D. Counsel should ensure that all reasonably available mitigating and favorable in-
formation consistent with the defense sentencing theory is

GUIDELINE 11.8.3 PREPARATION FOR THE SENTENCING PHASE

A. As set out in Guideline 11.4.1, preparation for the sentencing phase, in the form
of investigation, should begin immediately upon counsel's entry into the case. Counsel
should seek information to present to the sentencing entity or entities in mitigation or
explanation of the offense and to rebut the prosecution's sentencing case.

B. Counse! should discuss with the client early in the case the sentencing alterna-
tives available, and the relationship between strategy for the sentencing phase and for
the guilt/innocence phase.

C. Prior to the sentencing phase, counsel should discuss with the client the specific
sentencing phase procedures of the jurisdiction and advise the client of steps being
taken in preparation for sentencing. Counsel should discuss with the client the accu-
racy of any information known to counsel that will be presented to the sentencing entity
or entities, and the strategy for meeting the prosecution's case.

D. If the client will be interviewed by anyone other than people working with defense

counsel, counsel should prepare the client for such interview(s). Counsel should dis-
cuss with the client the possible impact on the sentence and later potential proceedings
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(such as appeal, subsequent retrial or resentencing) of statements the client may give
in the interviews,

E. Counsel should consider, and discuss with the client, the possible consequences
of having the client testify or make a statement to the sentencing entity or entities.

F. In deciding which witnesses and evidence to prepare for presentation at the
sentencing phase, counsel should consider the following:

1. Witnesses familiar with and evidence relating to the client’s life and devel-
opment, from birth to the time of sentencing, who would be favorable to
the client, explicative of the offense(s) for which the client is being sen-
tenced, or would contravene evidence presented by the prosecutor;

2. Expert witnesses to provide medical, psychological, sociological or other
explanations for the offense(s) for which the client is being sentenced, to
give a favorable opinion as to the client's capacity for rehabilitation, etc.
and/or to rebut expert testimony presented by the prosecutor;

3. Witnesses with knowledge and opinions about the lack of effectiveness of
the death penalty itself;

4, Witnesses drawn from the victim's family or intimates who are willing to
speak against killing the client.

GUIDELINE 11.8.4 THE OFFICIAL PRESENTENCE REPORT

A. If an official presentence report or similar document may or will be presented to
the court at any time, counse! should consider:

1. The strategic implications of requesting that an optional report be pre-
pared;

2. The value of providing to the report preparer information favorable to the
client.

B. Counsel should review any completed report and take appropriate steps to en-
sure that improper, incorrect or misleading information that may harm the client is de-
leted from the report.

C. Counsel should take steps to preserve and protect the client's interest regarding
material that has been challenged by the defense as improper, inaccurate or mislead-

inq.
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D. Counsel should consider whether the client should speak with the person pre-
paring the report and, if so, whether counsel should be present.

GUIDELINE 11.8.5 THE PROSECUTOR'S CASE AT THE SENTENCING PHASE

A Counsel should attempt to determine at the earliest possible time what aggra-
vating factors the prosecution will rely on in seeking the death penalty and what evi-
dence will be offered in support thereof (Guideline 11.3). If the jurisdiction has rules re-
garding notification of these factors, counsel should object to any non-compliance, and
if such rules are inadequate, should consider challenging the adequacy of the rules.

B. If counsel determines that the prosecutor plans to rely on or offer arguably im-
proper, inaccurate or misleading evidence in support of the request for the death pen-
alty, counsel should consider appropriate pretrial or trial strategies in response.

GUIDELINE 11.8.6 THE DEFENSE CASE AT THE SENTENCING PHASE

A. Counsel should present to the sentencing entity or entities all reasonably avail-
able evidence in mitigation unless there are strong strategic reasons to forego some
portion of such evidence.

B. Among the topics counsel should consider presenting are:

1. Medical history (including mental and physical illness or injury, alcohol and
drug use, birth trauma and developmental delays);

2. Educational history (including achievement, performance and behavior,
special educational needs including cognitive limitations and learning dis-
abilities) and opportunity or lack thereof;

3. Military service, (including length and type of service, conduct, and special
training);
4, Employment and training history (including skills and performance, and

barriers to employability);

5. Family, and social history (including physical, sexual or emotional abuse,
neighborhood surroundings and peer influence); and other cultural or re-
ligion influence, professional intervention (by medical personnel, social
workers, law enforcement personnel, clergy or others) or lack thereof;
prior correctional experience (including conduct on supervision and in in-
stitutions, education or training and clinical services);
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6. Rehabilitative potential of the client.

7. Record of prior offenses (aduit and juvenile), especially where there is no
record, a short record, or a record of non-violent offenses.

8. Expert testimony concerning any of the above and the resuiting impact on
the client, relating to the offense and to the client s potential at the time of
sentencing.

C. Counsel should consider all potential methods for offering mitigating evidence to
the sentencing entity or entities, including witnesses, affidavits, reports (including, if ap-
propriate, a defense presentence report which could include challenges to inaccurate,
misleading or incomplete information contained in the official presentence report and/or
offered by the prosecution, as well as information favorable to the client), letters and
public records.

D.  Counsel may consider having the client testify or speak during the closing argu-
ment of the sentencing phase.

GUIDELINE 11.9.1 DUTIES OF TRIAL COUNSEL IN POST JUDGMENT PRO-
CEEDINGS

A. Counsel should be familiar with all state and federal post judgment options avail-
able to the client. Counsel should consider and discuss with the client the post judg-
ment procedures that will or may follow imposition of the death sentence.

B. Counsel should take whatever action, such as filing a claim or notice of appeal,
is necessary to preserve the client's right to post judgment review of the conviction and
sentence. Counsel should consider what other post judgment action, if any, counsel
could take to maximize the client's opportunity to seek appellate and post-conviction
relief.

C. Trial counsel should not cease acting on the client's behalf until subsequent
counsel has entered the case or trial counsel's representation has been formally termi-
nated.

D. Trial counsel should cooperate with subsequent counsel concerning information
regarding trial-level proceedings and strategies.
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GUIDELINE 11.9.2 DUTIES OF APPELLATE COUNSEL

A.  Appellate counsel should be familiar with all state and federal appsliate and
post-conviction options available to the client, and should consider how any tactical de-
cision might affect later options,

B. Appellate counsel should interview the client, and trial counsel if possible, about
the case, including any relevant matters that do not appear in the record. Counsel
should consider whether any potential off-record matters should have an impact on how
the appeal is pursued, and whether an investigation of any matter is warranted.

C.  Appeliate counse! should communicate with the client concerning both the sub-
stance and procedural status of the appeal.

D.  Appellate counsel should seek, when perfecting the appeal, to present all argua-
bly meritorious issues, including challenges to any overly restrictive appellate rules.

E.  Appellate counsel should cooperate with any subsequent counsel concerning
information about the appellate proceedings and strategies, and about information ob-
tained by appellate counsel concerning earlier stages of the case.

GUIDELINE 11.9.3 DUTIES OF POSTCONVICTION COUNSEL

A. Post-conviction counsel should be, familiar with all state and federal post-
conviction remedies available to the client.

B. Post-conviction counsel should interview the client, and previous counsel if pos-
sible, about the case. Counsel should consider conducting a full investigation of the
case, relating to both the guilt/innocence and sentencing phases. Post-conviction
counsel should obtain and review a complete record of all court proceedings relevant to
the case. With the consent of the client, post-conviction counsel should obtain and re-
view all prior counsel's file(s).

C. Post-conviction counsel should seek to present to the appropriate court or courts
all arguably meritorious issues, including challenges to overly restrictive rules governing
post-conviction proceedings.

GUIDELINE 11.9.4 DUTIES OF CLEMENCY COUNSEL

A. Clemency counsel should be familiar with the procedures for and permissible
substantive content of a request for clemency.
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B. Clemency counsel should interview the client, and any prior attorneys if possible,
and conduct an investigation to discover information relevant to the clemency proce-
dure applicable in the jurisdiction.

C. Clemency counsel should take appropriate steps to ensure that clemency is
sought in as timely and persuasive a manner as possible.

GUIDELINE 11.9.5 DUTIES COMMON TO ALL POST JUDGMENT COUNSEL

A.  Counsel representing a capital client at any point after imposition of the death
sentence should be familiar with the procedures by which execution dates are set and
how notification of that date is made. Counsel should also be familiar with the proce-
dures for seeking a stay of execution from all courts in which the case may be lodged
when an execution date is set.

B. Counsel should take immediate steps to seek a stay of execution, and to appeal
from any denial of a stay, in any and all available courts when an execution date is set.

C. Counsel should continually monitor the client's mental, physical and emotional

condition to determine whether any deterioration in the client's condition warrants legal
action.
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TENNESSEE SUPREME COURT RULE

I Qualification for Eligibility to be Court-Appointed Counsel for Indigent
Defendants Charged with a Capital Offense in the Courts of Tennessee

A. Trial Counsel.

(1) At least two attorneys must be court-appointed to represent an indigent defendant
charged with a capital offense, At least one of the appointed counsel must maintain a law office
in the state of Tennessee and have experience in Tennessee criminal trial practice. The
counsel appointed shall be designated “lead counsel” and "co-counsel.”

(2) Court-Appointed “Lead Counsel" must:
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a)
b)

o)

d)

be admitted to the Tennessee Bar or admitted to practice pro hac vice;
have at least three years of substantially criminal competent trial experience;

have had a minimum of twelve (12) hours of specialized training in the defense
of persons accused of capital crimes; and

have at least one of the following qualifications [(i) to (iv)}:

I. competent experience as "lead counsel” in the jury trial of at least one
capitat case;

Il. competent experience as "co-counse!” in the trial of at least two
capital cases;

Ill. competent experience as "co-counsel” in the trial of a capital case;
and competent experience as “lead counsel” in the jury trial of at least
one murder case; or

IV. competent experience as “lead counsel” in at least:

+ Three murder jury trials; or
» One murder jury trial and three felony jury trials.

Court--appointed "Co-Counsel" must:
a) be admitted to the Tennessee Bar or admitted to practice pro hac vice;

b} have at least a minimum of twelve (12) hours of specialized training In the
defense of persons accused of capital crimes;

c) have at least one of the following qualifications:

1. quallfy as "lead counsel” under A.(2) above;



Il. competent experience as "lead” or "co-counsel"” in a capital case;
. competent experience as "co-counsel” in a murder trial.

(4) Exceptional Circumstances. -- If an attorney does not meet the qualification
requirements of paragraphs A.(2) or A.(3) above, the attorney may still be court-appointed
"lead” or "co-counsel” at trial if it can be demonstrated to the satisfaction of the majority of the
committee (see, section Ill.) that competent representation will be provided to the defendant. In
determining whether an attorney may be qualified under this paragraph, the committee may
consider the following:

a) competent experience in the trial of criminal jury trials;
b) specialized post-graduate training as defense counsel in criminal jury trials;
c) specialized training in the defense of persons accused of capital crimes;
d) any other relevant considerations.
B. Appeliate Counsel.

(1) Trial counsel may be appellate counsel, if one or both of the trial counsel
qualify under this rule as appellate counsel. Even If trial counsel qualifies as appellate counsel,
new counsel may be substituted, if, as determined by the trial court, it is in the best interests of
the defendant or if prior counsel is otherwise unavailable. Appellate counsel should expect to
represent the defendant through every stage of appellate litigation, including to the United
States Supreme Court.

(2) Atieast two attorneys must be court-appointed to appeal cases where the death
penalty has been imposed and where trial counsel has been granted leave to withdraw or
supplemental counsel is being appointed. Both counsel must possess competent criminal
appellate, post-conviction, or habeas corpus experience commensurate with the appellate
responsibilities of a capital case. At least one of the appointed counsel must maintain a law
office in Tennessee.

(3) Both Appellate Counsel must:
a) be admitted to the Tennessee Bar or admitted to practice pro hac vice;
b) have three (3) years of litigation experience; and

¢) have competent experience as counsel of record in the appeal of a case
where the death penalty was the sentence; or

. have competent experlence as the attorney of record in the appeal of
at least three felony convictions within the past three (3) years and
have a minimum of twelve (12) hours of specialized training in the trial
or appeal of cases in which the death penalty was being sought.



Il. have submitted to the committee (see, section lll.) a copy of the briefs
prepared by counsel in the cases to be considered for eligibility under
this rule.

(d) expect to represent the defendant through every stage of appellate litigation,
including the United States Supreme Coun.

(4) Exceptional Circumstances. -- If any attorney does not meet the qualification
requirements of paragraph B.(2) above, the attorney may still be court-appointed appellate
counsel If it can be demonstrated to the satisfaction of a majority of the committee (see, section
I1) that competent representation will be provided to the defendant. In so determining, the
committee may consider the following:

a) specialized training for defense counsel in the trial or appeal of cases in
which the death penalty may be imposed;

b) experience in the trial or appeal as defense counsel in criminal cases;
c) any other relevant considerations.

C. Post-Conviction Counsel.
Counsel eligible to be appointed as post-conviction counsel must:

a) have the same qualifications as appellate counsel, see, 1.(B);

b) have competent experience as counsel of record on state post-conviction (at
trial and appellate level) in: '
(i) three felony cases; or
(if) two homicide cases; or
(iif) one capital case; and

(c) have a competent working knowledge of federal habeas corpus practice
which may be satisfied by six (6) hours of specialized training in the
representation of persons with state death sentences in federal court on habeas
corpus petitions.

Commission Comments

The proposed minimum standards for eligibility to be court-appointed counsel for
indigent capital defendants are recommended for adoption in recognition of and in response
to the risk of having inexperienced, ill-prepared counsel appointed to represent persons
charged with capital crimes, thereby increasing the chance that an innocent person may be
convicted or that one convicted of a capital crime may be inappropriately sentenced to
death. Further, the proposed rule advances the right to qualified appeliate and post
conviction counsel of the defendant convicted and sentenced to death.



Il. Retained or Appointed Counsel; Qualifications and Standards of Performance
the Trial Court's Obligation.

(1) The Court shall appoint only counsel who are eligible pursuant to this rule as
recognized by the committee (see section, Il1.). The fact that attorneys meet the minimum
qualifications to be counsel under this rule is not criteria for assessing the effectiveness of
counsel in a particular case.

(2) The minimum obligations in section |. apply automatically as a matter of rule to
court-appointed counsel. In a capital case, the trial judge shall have the obligation to assess the
performance of counsel for the defendant on a continuing basis and if the trial court at any time
during the course of the proceedings is not satisfied with the performance of court-appointed
counse!, using the ABA Guidelines for the Appointment and Performance of Counsel in Death
Penalty Cases (hereinafter referred to as, ABA Guidelines), specifically, sea: Guidelines 11.1
through 11-9.5, as a standard, it may appoint substitute or additional counsel.

(3) In the event that counsel was retained and not eligible for appointment in a capital
case, pursuant to this rule, the burden shall be on the court to inquire on the record into the
qualifications of counsel (referring to section |. of this rule as a standard) and observe the
performance of counsel (using the ABA Guidelines as a standard). If the court is not satisfied
with elther counsel's qualifications or performance at any time in the course of the proceedings,
it shall advise the defendant of its right to effective assistance of counsel, referring to applicable
portions of this rule and to the ABA Guidelines; and the court shall give the defendant sufficient
time and opportunity to retain substitute or additional eligible counsel or to accept an
appointment of substitute or additional eligible counsel, if financially unable to retain same. If
necessary, the court shall inquire into the competency of the defendant’s choice of counsel.

Commission Comments

The court shall not appoint anyone to a capital case who has not been declared
eligible by the committee (see, section Ill.). The ABA Guidelines for the Appointment and
Performance of Counsel in Death Penalty Cases are a reference for the court in
determining the level, extent, and quality of representation to expect in a capital case; see:
sections 11.1 through 11.9.5, relating to the performance of counsel.

If the performance of court-appointed counsel does not rise to the minimum level of
competence required of counsel pursuant to these guidelines, the court shall take corrective
steps to ensure that both the qualification requirements and the performance standards are
met.

If counsel is retained, the defendant’s choice of counsel must be given due respect. If
counsel is not eligible for appointment under this rule or if counsel does not meet the
performance standards expected of counsel in capital cases, using the ABA Guldelines as the
standard, however, the court has an affirmative obligation to advise the defendant concerning
his right to effective assistance of counsel and the application of this rule.



. Committee on the Appointment of Counsel for Indigent Defendants in Capital

Cases.

A. The Committee on the Appointment of Counsel for Indigent Defendants in
Capital Cases is Hereby Created.

(1) Selection of Committee Members. -- The commission will be composed of five (5)
attorneys. Two (2) members of the committee shall be selected by a majority vote of all
members of the Supreme Court of Tennessee; one { 1) shall be selected by the Tennessee
Bar association; one (1) shall be selected by the Tennessee Assaciation of Criminal Defense
Lawyers; and one (1) shall be selected by the Tennessee District Public Defender Conference.

(2) Eligibility for Appointment to the Committee:

a)
b)
c)

d)

Member of the Tennessee Bar;

Represented criminal defendants for not less than five (5) years;
Demonstrates knowledge of the law and practice of capital cases:;

Currently not a prosecuting attorney, city or county attorney, or similar officer

or their assistant or their employee, nor an employee of any court or affiliated
with law enforcement.

(3) Overall Composition:

a)

b)

No more than one judge shall be appointed on the committee; and, should a
judge be appointed on the committee, it should be someone who has a
particular awareness and sensitivity to the problems and responsibilities of
counsel representing defendants in capital cases.

At least one member of the committee shall be from each of three grand
divisions of the state of Tennessee.

(4) Initial Appointments; Terms, Vacancies:

a)

b)

c)

d)

Initial appointments to the committee shall be made by the respective
appointing authorities within forty-five (45) days of the effective date of this
rule.

Of the three initial appointments to be made by a majority vote of all
members of the Supreme Court of Tennessee, one shall be a term of two (2)
years and one for a term of one (1) year.

The Tennessee Bar Association's initial appointment shall be for a term of
three (3) years.

The Tennessee Association of Criminal Defense Lawyers' initial appointment
shall be for a term of two (2) years.



e)

0)

The Tennessee District Public Defender Conference's initial appointment
shall be for a term of one (1) year.

Committee members shall be eligible to repeat themselves as members of
the committee. Committee members can be removed from the committee for
cause by the appointing authority.

The term of office for each member shall be five (5) years, each term ending
on the same day of the same month as did the term in which it succeeds.
When a vacancy occurs (at the expiration of a term, or by a member’s
voluntary resignation), the authority that appointed the departing member of
the committee shall appoint the successor to office. Any member appointed
to fill a vacancy oceurring prior to the expiration of a term shall hold office for
the remainder of the term. Any member shall continue in office subsequent to
the expiration date of the term until a successor takes office or until a period
of sixty (60) days has elapsed, whichever occurs first.

(5) Powers and Duties of the Committee. -- The committee shall:

a)

b)

c)

d)

e)

Draft, and at least once per year, notify the members of the state bar as to
the procedures for applying for inclusion on the list of those eligible to be
court-appointed counsel for indigent capital defendants;

Provide all state general sessions, trial, and appellate court judges and the
Tennessee District Public Defender Conference with the list of all attorneys
who meet the qualifications for eligibility to be court-appointed counsel for
indigent defendants charged with a capital offense in the courts of
Tennessee, and who may therefore receive court appointments to defend
capital cases

Periodically review the list, at least twice a year, with the power and
obligation to remove from the list the names of attorneys, who, by their failure
to adequately perform in a particular capital case or cases, or for any other
just cause, should be removed from the list of attorneys eligible for
appointment in capital cases;

Develop criteria and procedures for retention on or deletion from lists of
eligible counsel including, but not limited to, some form of mandatory
continuing legal education on the defense of capital cases;

Expand, reduce, or otherwise modify the list of qualified attorneys as it
deems appropriate and necessary in accord with paragraphs (c) and (d)
above;

Sponsor or co-sponsor specialized training on the defense of capital cases
with appropriate organizations, including the Capital Case Resource Center
of Tennessee;



g) If and when deemed appropriate, recommend to the Tennessee Supreme
Court amendments to this rule,

(6) Meetings. — Meetings shall be called by written notice of at least one month given to
all members either by the chairman, three (3) members of the committee, or at the request of
the Tennessee Supreme Court. The committee shall meet at least once every three (3) months.
A quorum shall consist of three (3) members.

(7) The committee shall elect a chairman. A majority of the entire committee is
necessary for the committee to select a chairman and take any other action.

(8) Compensation. — All members of the committee shall receive compensation in an
amount to be established by the Tennessee Supreme Court.

Commission Comments

This committee, known as the Committee for the Appointment of Counsel for
Indigent Defendants in Capital Cases, or the Rule _____ Committee, is established to improve
the quality of legal representation provided to capital defendants. This state-wide committee will
compile a list of attorneys eligible for such court appointments. All state general sessions, trial,
and appellate judges shall receive the list of all attorneys eligible for appointments in Tennessee
state courts. Each list will be categorized according to eligibility as: (a) "lead counsel;" (b) "co-
counsel;” (c) "appellate counsel;," and, (d) “post-conviction counsel.”

The committee may also perform related administrative duties.

The members of the committee shall be members of the bar, as this tends to assure an
understanding of a lawyers' professional duties and responsibilities and an awareness of needs
and problems inherent in these matters. Similarly, because of the unique aspects of defending
defendants charged with capital offenses, it is appropriate for all of the committee members to
have not only a general background in criminal defense, but also a working knowledge of the
issues involved in litigating a death penalty case.

An effective means of securing professional independence for assigned counsel is to
place the responsibility for the decisions concerning the quahf ication of assigned counsel with a
committee whose members are themselves free to act as dictated by their best professional
judgment, Consequently, it is recommended that the membership of the committee not include
persons afflliated with law enforcement, prosecutors or more than one judge, and, if a judge is
included in the committee, it should be someone who is particularly sensitive to the problems
and responsibilities of criminal defense counsel. These restrictions are necessary to “remove
any implication that defense attorneys under the system are subject to the control of those who
appear as their adversaries or before whom they must appear in the representation of
defendants, except judges as charged with disciplinary supervision of all members of the bar."
ABA Standards for Criminal Justice (2d ed. 1980), 5-1.3, Commentary at 5.17-5.18, (hereinafter
"ABA Standards"). see, also, California Standing Committee on Delivery of Legal Services to
Crimina! Defendants, Report on the Independence of the Criminal Defense Bar and Standards
Relating to Professional Competence of Appointed Counsel (1980), at 3-4.

Qualifications and procedures for eligibility shall be written and publicized with the goal in mind
of encouraging participation from a large number of attorneys throughout Tennessee and
attracting public interest. Public awareness and trust in appointed counsel programs Is essential
if they are to be financed adequately and operated effectively. ABA Standards, 5A1.5 and
Commentary.



Applications for eligibility should include the attorney's experience, training, and
demonstrable qualifications. The committee’s review for continued eligibility for appointment in
capital cases shall include a review of performance in particular cases, willingness to maintain
the required continuing legal education concerning the representation of capital defendants and
any other relevant considerations. information may be provided by a judge before whom the
applicant has appeared, and by others familiar with the applicant's professional abilities.

The committee will monitor the performance of assigned counsel and consider whether counsel
has met the basic responsibilities of a trial; appellate or post-conviction lawyer. If counsel has
not met those standards, his or her name shall be removed from the list.

The attorney-client relationship should be respected. The committee has no authority to
remove, substitute, or add counsel in a particular case where the conduct of existing counsel is
suspect. To the extent that this can be done, it is within the province of the judge or judges with
authority over the particular case (see, section I1.).

It is critical that the committee insure that comprehensive training programs, which focus
on criminal defense advocacy, with particular emphasis on capital cases, be regularly offered
throughout the state. Planning by the committee for appropriate training should be made with
and through the Capital Case Resource Center of Tennessee. Required continuing legal
education should enhance trial, appellate and post-conviction practice skills and should provide
instruction on the current law and strategy relating to the defense of capital cases.

IV. Procedures for Court Appointments of Counsel.
A. Appointing Counsel,

(1) Appoint Qualified Counsel. -- All general sessions, trial, and appellate courts with
criminal jurisdiction within the state shall appoint counsel to represent indigent defendants
charged with a capital offense in accordance with sectlon 1. of this rule. Each court shall be free
to adopt local rules requiring qualifications in addition to the mandatory minimum requirements
established by this rule.

(2) Counsel's Workload. - The appointing court shall not assign, and counsel shall not
accept, an appointment which creates a total work load so excessive that it interferes with or
effectively prevents rendering of quality representation in accordance with constitutional and
professional standards.

(38) Geographic Location of Counsel. -- Appointments of counsel for these cases
should be distributed as widely as possible among eligible members of the bar in an appointing
court's jurisdiction. An appointing court shall, whenever practical, appoint at least one eligible
attorney who routinely practices in that court's jurisdiction. The primary consideration, however,
is the qualifications of counsel and not the geographic location of counsel.

(4) Best Qualified Counsel Available. -~ The court shall appoint the best qualified
counsel available.

(5) Counsel with Federal Habeas Corpus Experience. -- The court shall, whenever
possible, seek to appoint counsel on capital cases who have had competent experience with
federal habeas corpus practice.



(6) Capital Case Resource Center. -- The court is encouraged to confer with and advise
the Capital Case Resource Center concerning the appointment of counsel in all capital cases.
The court shall confer with the Capital Case Resource Center concerning appointments on
post-conviction relief and shall appoint counsel recommended by the resource center or state
on the record reasons for not following the recommendation made by the resource center.

B. Notice to the Committee.

(1) Within two (2) weeks of appointment, the appointing court shall notify the committee
chairman of the appointment, The written notice shall include:

a) the court and the judge assigned to the case;
b) the full case name and number,
c) acopy of the indictment;

d) the names, business addresses, phone number, and status ("lead” or "co-
counsel") of all attorneys appointed.

(2) The court shall notify the committee chairman, in writing, of the ultimate disposition
of the case within one week of final disposition. The notice shall inciude:

a) the section of the Tennessee Code of all crimes to which the defendant pled
and/or was found guilty;

b) the date sentence was rendered;
c) the court's sentence;
d) a copy of the court's entry reflecting the above; and

e) a statement concerning the appointment of counsel for the appeal, if the
death penalty was imposed or if the defendant requested appointment of
counsel for an appeal.

C. Support Services. -- The appointing court shall provide appointed counsel, as
required by the state and federal constitutions and by statute, as well as professional standards,
with the investigators, social workers, and mental health professionals or other forensic experts
and other support services reasonably necessary for counsel to prepare and present an
adequate defense at every stage of the proceedings--before, during, and after the trial,
including appeal and state post-conviction. The court should entertain requests for the
appointment of appropriate experts to assist defense counsel in the determinations relevant to:
competency to stand trial, a not guilty by reason of insanity plea, jury selection, the cross-
examination of expert witnesses called by the prosecution, the presentation of mitigating
evidence and the rebuttal of aggravating evidence at the sentencing phase of the trial, and any
other relevant forensic expertise that an adequate defense may require, particularly if



necessary to rebut forensic evidence offered by the state. The court should expect these

recéuests tf be made ex parte and should preserve them, along with any responsive orders,
under seal,

Commission Comments

The goal in providing defense services in capital cases is to assure high quality legal
representation to persons unable to afford counsel. The caseload of an attorney receiving
assignments pursuant to this rule, should, therefore, permit the attorney to provide each
client with the time and effort necessary to ensure effective representation, As the
American Bar Association has noted:

One of the single most significant impediments to the furnishing of quality

defense services for the poor is the presence of excessive workloads, All too

often in defender organizations attorneys are asked to provide representation in

too many cases. Unfortunately, not even the most able and industrious lawyers
can provide quality representation when their workloads are unmanageable.

Excessive workloads, moreover, lead to attorney frustration, disillusionment by

clients, and weakening of the adversary system. ABA Standards, 54.3,

Commentary at 5.48.

Judges making appointments should distribute assignments in light of each attorney's
duties under the Code of Professional Responsibility not to accept "employment. . . when he is
unable to render competent service ...." Code of Professional Responsibility EC 229, or to
handle cases "without preparation adequate in the circumstances.” Id. at DR 6-101(A)(2).
Simllarly, attorneys should be admonished not to accept more assignments than they can
reasonably discharge, ABA Standards, 4-1.2(d), or accept a client where the representation will
be materially limited by the attorney's responsibilities to another client or to a third person,
Mode Rules of Professional Conduct 1.1 (1983).

In accordance with these principles, judges are urged to assess the workload, in
general, and specifically the death penalty case workload of eligible attorneys to determine
whether the workload is excessive. To assist in assessing workloads, some defender officers
have established caseload guidelines which are useful in determining whether the workload of a
particular attorney is excessive. Judges should limit the number of assignments per attorney to
an appropriate level consistent with the lawyer's abllity to provide each client with quality
representation in accordance with constitutional and professional standards. The primary
reference standard for the court in determining whether or not performance standards are being
met are the ABA Guidelines for the Appointment and Performance of Counsel in Death Penalty
Cases which were approved by the American Bar Association on February 7, 1989. The
performance standards in these guidelines can be found in Guidelines 11.1 through 11.9.5.

In order to properly litigate on behalf of the defendant, counsel must be knowledgeable
concerning the substantive and procedural law in state and federal court. The appointing court
should be aware of this need and attempt to accommodate it when possible. Typically, when
the transition of counsel takes place prior to state post-conviction litigation, the Capital Case
Resource Center will be in a position to recommend competent counsel who are prepared to
represent the defendant in state court and afterward, in federal court. In the interest of providing
continuity of representation from state to federal court, it is presumed that the recommendation
made by the Resource Center to the appointing court concerning the appointment of counsel in
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state post-conviction will be honored. If the court has objections to counsel recommended by
the Resource Center, it should confer and advise the Resource Center concerning its
objections. If the court decides not to follow the Resource Center's recommendation in this
regard. it shall state its reasons on the record.

Fundamental fairness entitles indigent defendants to the "basic tools of an adequate
defense.” In Ake v, Oklahoma, 470 U.S. 68, 77, 105 S.Ct. 1087, 1094, 84 L.Ed.2d 53, 62
(1985), the United States Supreme Court stated that:

We recognized that long ago that mere access to the courthouse does not by

itself assure a proper functioning of the adversary process, and that a criminal

trial is fundamentally unfair if the state proceeds against an indigent defendant

without making certain that he has access to the raw materials integral to the

building of an effective defense.

We reiterate the proposition adopted by other national standards for defense services
that quality representation cannot be rendered by appainted counsel unless the lawyers have
available for their use adequate supporting services. These services may include:

expert withesses capable of testifying at trial and at other proceedings, personnel

skilled in social work and related disciplines to provide assistance at pre-trial

release hearings and at sentencing, and trained investigators to interview

witnesses and to assemble demonstrative evidence. ABA Standards, 5A1.4,

Commentary at 5.19

5.20.

Also see, ABA Guidelines for the Appointment and Performance of Counsel in Death Penalty
Cases, Guideline 8.1 and Commentary.

It is critical, therefore, for courts to authorize sufficient funds to enable counsel in capital
cases to conduct a thorough Investigation for the trial and sentencing phases, and to procure
necessary expert withesses and documentary evidence., Experts appointed should have a
demonstrable expertise in the special characteristics of capital litigation, if possible. Typically,
counsel will need specialized investigative and psychological assistance in every case in which
a capital sentencing hearing is possible.

Support services should be made available to counsel, as needed, on state post-
conviction as in trial and on direct appeal.

Resources available to appointed capital defense counsel should be equivalent to, yet
independent of, those available to the prosecution.

The burden of defense counsel to establish the need for the appointment of support
services should not be onerous. A defendant has a right to present an adequate defense; this
right should particularly be preserved in a capital case. When in doubt, the court should grant
the services requested. Counsel, as an officer of the court, has an obligation not to be frivolous
or excessive in his or her requests.



