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In this procedurally complex case, the Defendant, Duvale Vashawn Pruitt, pled nolo

contendere to multiple drug-related charges, and the trial court sentenced him to an effective

sentence of ten years of probation.  The Defendant’s probation officer filed two probation

violation warrants, one in September and another in October of 2007.  After a hearing, the

trial court ordered the Defendant to serve ninety days in jail and then start his probationary

sentence again.  In February 2011, the Defendant’s probation officer filed a third probation

violation warrant based upon the Defendant’s possession of a switchblade knife at a

courthouse, and the trial court issued a warrant for the Defendant’s arrest.  After a hearing,

the trial court revoked the Defendant’s probation and ordered him to serve his ten-year

sentence in the Tennessee Department of Correction.  This Court affirmed the trial court’s

revocation of the Defendant’s sentence on appeal.  State v. Duvale Vashawn Pruitt, No.1

E2011-01995-CCA-R3-CD, 2012 WL 4762115, at *1, 6 (Tenn. Crim. App., at Knoxville,

Oct. 8, 2012), no Tenn. R. App. P. 11 application filed.  On December 11, 2012, after our

opinion was filed, the Defendant filed a “Motion seeking recall of the previously adjudicated

probation violation warrants in which [the trial court] sentenced and ordered Petitioner on

May 27, 2011, to serve the balance of his sentence, or ten years at thirty percent, in

confinement.”  The trial court dismissed the motion, and the Defendant filed a notice of

appeal.  On appeal, the Defendant contends that the trial court erred when it dismissed his

motion because the capias and detainer lodged against him for a probation violation should

have been recalled because he had satisfied his sentence by serving time in federal custody. 

After a thorough review of the record and applicable authorities, we conclude the Defendant

has no right to appeal the trial court’s denial of his motion.  As such, the Defendant’s appeal

is dismissed.

We note that the State, in its brief, mistakenly states that “[n]o appeal was taken from the trial court’s judgment
1

revoking the defendant’s probation.”
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OPINION

I. Facts and Background

We summarized the facts and background of this case previously when the Defendant

appealed the trial court’s sentence of confinement for his probation violation: 

This case arises out of the Defendant’s pleas of nolo contendere to

several drug-related charges.  In this case, the Defendant entered a plea of nolo

contendere, on January 4, 2007, to possession of .5 grams or more of cocaine

with the intent to sell or deliver.  The trial court sentenced him to ten years for

this conviction, ordering him to serve the sentence on probation.  On the same

day, in another case, the Defendant pled nolo contendere to possession of a

Schedule IV drug, possession of legend drugs, possession of marijuana,

possession of drug paraphernalia, and criminal impersonation.  The trial court

sentenced the Defendant to an effective sentence of eleven months and twenty-

nine days for those five convictions, and it ordered that the sentences be served

concurrently with the sentence in the present case.  The judgments were

entered on January 18, 2007.

On September 25, 2007, the Defendant’s probation officer filed a

probation violation warrant, alleging that the [Defendant] had violated two

rules of probation.  The warrant alleged that the [Defendant] failed to report

to his probation officer, that he had changed his residence, and that he had not

reported as instructed on two occasions.  The trial court issued a warrant for

the Defendant’s arrest.  On October 25, 2007, the Defendant’s probation

officer filed a second probation violation warrant alleging that the Defendant

had violated his probation by failing to report as instructed on two more
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occasions.  The trial court issued a second warrant for the Defendant’s arrest. 

The trial court held a hearing on the allegations that the Defendant had

violated his probation.  After a hearing on January 9, 2009, the trial court

issued an order finding that the Defendant had violated his probation by

changing his residence without permission and by absconding.  The trial court

concluded that the Defendant did not present a threat to the community, so it

ordered that his probation be reinstated after serving 90 days in jail.  The trial

court also extended the Defendant’s probation until October 25, 2017.

On February 25, 2011, the Defendant’s probation officer filed a

probation violation report alleging the following:

Rule # 1: “I will obey the laws of the United States, or any

State in which I may be, as well as any municipal

ordinances.”  
In that, on or about, February 15, 2011 Sullivan County

Sheriff’s Deputy Alan Hill made oath that the offender

committed the offense of Possession of Prohibited Weapons

when he brought a switchblade knife into the courthouse.

Rule #2: “I will report all arrests, including traffic violations

immediately, regardless of the outcome, to my Probation

Officer/Counselor, within 72 hours.”
In that the offender failed to report his arrest and marked “no”

to the question “were you arrested or questioned by the police

since you last reported” on his probation reporting form an hour

after his arrest.

Rule #3: “I will not receive, own, possess, ship or transport

any firearms, ammunition or illegal weapons.
In that, on or about, February 15, 2011 the offender had

possession of an illegal weapon, specifically a switchblade

knife.

The trial court issued a warrant for the Defendant’s arrest, and the trial

court held a hearing on the allegation wherein the following evidence was

presented: Sara Hodges testified that her responsibilities included supervising

the Defendant’s probation.  As part of their supervision, probationers are given

a reporting form when they report monthly.  The form specifically asks, “Were

you arrested or questioned by the police since you last reported?”  The

Defendant filled out such a form on February 15, 2011, when he reported at

9:15 a.m., and he checked “no” to the question about being arrested or

-3-



questioned by police.  When Hodges and the Defendant spoke that day, the

Defendant never indicated that he had been arrested or questioned by police. 

Hodges said that, the following day, a probation officer from a different

office informed her that the Defendant had been charged with an offense the

previous day.  Hodges learned that the Defendant had been charged with

“going armed” an hour before he reported.

On cross-examination, Hodges testified that the Defendant reported to

her on a regular basis.  She said that, as far as she knew, he had followed all

of the rules of supervision since she began supervising him in 2008.  She

agreed that, at the time the Defendant was arrested, he was at the courthouse

to pay some court costs associated with his conviction.

On redirect examination, Hodges said the Defendant had been on “max

supervision.” Further, of the “numerous times” she checked to ensure he was

at home, she only found him at home on one occasion.

Officer Allen Hill testified that he worked at the security entrance to the

courthouse.  His responsibilities included searching and monitoring people

entering the courthouse to ensure the safety of the people inside.  On February

15, 2011, Officer Hill was training a new officer, Officer David Buck, when

the Defendant came into the courthouse.  The Defendant voluntarily handed

a knife to Officer Buck and said, “This is all I have.”  Officer Buck looked at

the knife and then said to Officer Hill, “This is a switchblade.”  The officers

used an electronic wand to ensure the Defendant did not possess any other

weapons.  Officer Hill then informed the Defendant that a switchblade was an

illegal and prohibited weapon and that he was going to have to write a citation

to the Defendant for possessing the weapon.  

Officer Hill testified that the Defendant said he had purchased the

switchblade over the weekend at a flea market, insisting the receipt was in his

car.  The officer told the Defendant that he did not have to go get the receipt

because it was illegal for the Defendant to have possession of the switchblade. 

The officer said he tested the switchblade, it was spring activated, and it

operated properly.  Officer Hill testified that the Defendant told him that he did

not realize that the switchblade was a prohibited weapon.  

On cross-examination, Officer Hill testified that the Defendant never

told him that the jacket the Defendant wore belonged to someone else.  The

officer confirmed that the Defendant voluntarily gave him the weapon.  
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On redirect examination, Officer Hill testified that the Defendant was

alone that day in the courthouse.  He said he prepared a citation, a copy of

which he brought to court.  The citation noted that the officer issued it to the

Defendant at 8:15 a.m. on February 15, 2011.

On re-cross-examination, Officer Hill agreed that the Defendant asked

him why possessing the weapon was illegal when a switchblade could be

purchased “at the Dollar Store.”  The officer said he did not have a response

for the Defendant.  

The Defendant testified that he was, at the time of the hearing, thirty-

five years old and a paraplegic.  He stated that he has been limited to a

wheelchair for mobility for sixteen years.  The Defendant said he came to the

courthouse at 8:05 a.m. to pay his probation fees and his court costs and fines,

noting that he was current with all the fees he owed.  He agreed that he had

complied with all the conditions of his probation.  He said that his probation

officer had been to his old house but that she had not been to his new house. 

The Defendant recalled the circumstances of this offense, stating that

he drove himself to the courthouse that day in his own vehicle.  He recalled

that it was cold and raining, so he put on a jacket that was in his car, which

belonged to his friend, Joshua Napier.  The Defendant said that, when he

entered the courthouse, he reached for his phone in the jacket pocket.  When

he did so, he realized that there was a knife in the pocket of the jacket, so he

gave the knife to the officers.  The knife, the Defendant said, belonged to

Joshua Napier.  The Defendant said he did not recall telling the officer

anything about a flea market.  He then said that he did not know the item he

handed to the officer was a knife, saying “I didn’t even know the knife was in

this” and “I didn’t know nothing about the knife.  I just handed it to him when

I felt it in the pocket because I thought it was my phone.  I actually thought it

was my cell phone.”  

The Defendant said that, the day before the probation violation hearing,

he went to court on the citation, and the trial court dismissed that charge.  The

Defendant further noted that he had suffered health problems in jail.  He noted

that, in jail, they did not adequately change his colostomy bag and that they

also did not appropriately treat the bedsores that occurred as a result of his

confinement to a wheelchair.  

The Defendant said he was familiar with Officer Hill before this

incident because the officer had helped transport him on multiple occasions. 
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The Defendant said that he told Officer Hill that the knife was not his and that

he had never seen it before that day.  The Defendant said he did not buy the

knife and that he did not tell the officer he bought the knife at the flea market. 

On redirect examination, the Defendant testified that he filled out the

box indicating “no” as to the question of whether he had any new arrests

because he did not think his citation counted as an arrest.  He said that,

previously, he had been cited for his car windows being tinted too dark.  He

testified that he had reported the window tint violation on his form, although

his probation officer told him that he did not have to report that violation.  The

Defendant said that he assumed the citation in this case was similar to the

window tint violation.  

Based upon this evidence, the trial court accredited Officer Hill’s

testimony and found that the Defendant had violated his probation.  He set a

later date for the parties to present evidence for the trial court to consider in

determining the disposition of the probation violation.  The Defendant was to

stay on probation until the disposition. 

The Defendant failed to appear at . . . the disposition hearing, and the

trial court issued a capias for the Defendant’s arrest.  The trial court noted that

the Defendant’s probation officer filed another probation violation report,

indicating that the Defendant had been charged with federal crimes.  The trial

court noted that the Defendant was not in court because he was in federal

custody.  The trial court then ordered the Defendant, in his absence, to serve

the balance of his sentence in confinement.  The trial court dismissed with

prejudice the probation violation report regarding the Defendant’s federal

charges.  

Pruitt, 2012 WL 4762115, at *1-4.  

The Defendant appealed, contending that the trial court erred when it revoked his

probation based upon his failure to report his citation for the switchblade to his probation

officer.  He argued that his failure was not willful in light of the fact that he did not

understand that he was required to report the issuance of criminal citations as well as new

arrests.  Id. at *4.  This Court affirmed the trial court’s judgment.  Id. at *6.

B.  Capias
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After our opinion was released, the Defendant then filed a motion in the trial court

entitled “Motion seeking recall of the previously adjudicated probation violation warrants

in which this Court sentenced and ordered Petitioner on May 27, 2011, to serve the balance

of his sentence, or ten years at thirty percent, in confinement.”  In the motion the Defendant

noted that he was arrested on May 18, 2011, by federal agents and placed in federal custody. 

This, he asserts, was the cause of his inability to be present at the hearing on May 27, 2011,

which resulted in the trial court issuing a capias.  He asserts that he is serving and has

satisfied his judgment by serving time in a federal penitentiary.  

The trial court summarily dismissed the motion, and the Defendant now appeals. 

II.  Analysis

On appeal, the Defendant contends that the trial court erred when it summarily

dismissed his motion because the capias and detainer lodged against him for a probation

violation should have been recalled because he had satisfied his sentence by serving time in

federal custody.  The State counters that the appeal should be dismissed because the

Defendant has no right of appeal from the trial court’s judgment.  Further, the State argues

that the Defendant has waived any appellate relief from the trial court’s decision revoking

his probation because his appeal was untimely filed.  

Initially, we note that the Defendant did not waive his appeal of the trial court’s

decision revoking his probation.  He did, in fact, appeal that issue to this Court, and this

Court denied his appeal.  Pruitt, 2012 WL 4762115, at *6.

We, however, agree with the State’s contention that the Defendant has no right of

appeal from the trial court’s dismissal of his motion.  Tennessee Rule of Appellate Procedure

3(b) specifies when a defendant in a criminal case may appeal as of right to the Court of

Criminal Appeals from an action by the trial court.  That rule provides as follows:

(b) Availability of Appeal as of Right by Defendant in Criminal Actions.  In

criminal actions an appeal as of right by a defendant lies from any judgment

of conviction entered by a trial court from which an appeal lies to the Supreme

Court or Court of Criminal Appeals: (1) on a plea of not guilty; and (2) on a

plea of guilty or nolo contendere, if the defendant entered into a plea

agreement but explicitly reserved the right to appeal a certified question of law

dispositive of the case pursuant to and in compliance with the requirements of

Rule 37(b)(2)(A) or (D) of the Tennessee Rules of Criminal Procedure, or if

the defendant seeks review of the sentence and there was no plea agreement

concerning the sentence, or if the issues presented for review were not waived

as a matter of law by the plea of guilty or nolo contendere and if such issues
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are apparent from the record of the proceedings already had.  The defendant

may also appeal as of right from an order denying or revoking probation, an

order or judgment entered pursuant to Rule 36, Tennessee Rules of Criminal

Procedure, and from a final judgment in a criminal contempt, habeas corpus,

extradition, or post-conviction proceeding.

The Defendant is not entitled to an appeal as of right pursuant to Tennessee Rule of

Appellate Procedure 3.  This Court has already determined that the trial court did not err

when it ordered him to serve the balance of his sentence in confinement.  Pruitt, 2012 WL

4762115, at *6.  The Defendant has no right of appeal from the trial court’s denial of his

motion, which focuses primarily on whether his service of time in federal custody alleviates

him of the obligation to serve the remainder of his State sentence. 

III.  Conclusion

Based on the above mentioned reasoning and authorities, we dismiss the Defendant’s

appeal.

___________________________________ 

ROBERT W. WEDEMEYER, JUDGE

-8-


