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concludethat theindicted offenseof failingto “register” impermissibly varied fromthe proof at tria,
which established the separate offense of failing to “report.” Accordingly, Roskom’ sconviction for
violation of the “sex offender registration act” is reversed and dismissed.
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OPINION
Factual Background

In December 2003, the Appellant moved to Bedford County, Tennessee, and registered as
asexua offender with the Tennessee Bureau of Investigation (TBI) based upon his conviction for
second degree sexual assaultinthe State of Wisconsin. Atthistime, sexual offender registrationwas
administered by the TBI. 1n 2004, the legislature replaced existing law with the “ Tennessee Sexual
Offender and Violent Sexual Offender Registration, Verification, and Tracking Act of 2004,” which



placed the registration and reporting requirements of the Act with local law enforcement. The 2004
Act required sexua offenders to register in person, provide required information, and, at periodic
intervals, report back to update information. The 2004 Act also required all currently registered
sexual offendersto re-register with local law enforcement.

On September 8, 2004, the Appellant met with Detective Brown of the Bedford County
Sheriff’ sDepartment and registered asrequired by thenew Act. Atthis“initial registration” session,
the Appellant was also informed of and provided a preprinted information sheet explaining future
reporting requirements, which arerecited in relevant part as follows:

Reporting requirements for offenders:

After the offender has registered with the SOR [sexua offender registry], the
offender shall report in person to the designated |aw enforcement agency asfollows:
(1) Sexua offendersshall report once ayear within 7 days of the offender’ sbirth date
and pay an administrative fee of $60; . . . .

Thus, because the Appellant’ s birthday was March 20, 1974, the Appellant was required to report
back to the Bedford County Sheriff’s Department by March 28, 2005, in order to update the
information in theregistry. Detective Brown reviewed the penaltiesfor failing to comply with the
requirements, and the Appellant signed a statement which read, “1 acknowledge that | have read or
had read to metheregistration requirementsfor TN and | understand theserequirements.” Detective
Brown, in turn, relayed the current information to the TBI.

In April, 2005, the TBI notified Detective Brown that the Appellant had not updated his
information in March, 2005, asrequired. On April 22, 2005, Detective Brown obtained a warrant
for the Appellant’ s arrest which alleged:

On the 22™ day of April, 2005 this officer did conduct a check of the sex offender
registry for anyone in possible violation status . . . [and] it was found that [the
Appellant] should have reported to the Bedford County Sheriff’s before 3-28-05.
After thisdate heis considered to bein violation status. To wit: Violation of the Sex
Offender Registry. . . .

(emphasis added). On May 2, 2005, the Appellant reported to the sheriff’ s department, and he was
arrested on the warrant.

On May 25, 2005, the Appellant’s case was bound over to the grand jury and, on July 18,
2005, a Bedford County grand jury indicted him as follows:

[The Appellant], who is a sexua offender, did fail to timely register as a sexual
offender with the Tennessee Bureau of Investigation or other law enforcement
agency, inviolation of Tennessee Code Annotated 840-39-208, and agai nst the peace
and dignity of the State of Tennessee.



(emphasisadded). Attrial, Detective Brown acknowledged that the Appellant had timely registered
withthe TBI in December, 2003, and had registered with the Bedford County Sheriff’s Department
in September, 2004. Detective Brown testified that the Appellant had failed, however, to “report in
person” on or before March 28, 2005, and update his registration information as required by law.

Thejury found the Appellant guilty of violating the “ sex offender registration act.”* Hewas
sentenced to three years, as a Range |1, multiple offender, and he was ordered to serve his sentence
in the Department of Correction. Thistimely appeal followed.

Analysis

The Appellant asserts that his conviction should be dismissed because he was indicted for
failing to timely register pursuant to the Tennessee Sexual Offender and Violent Sexual Offender
Registration, Verification, and Tracking Act of 2004, and the State presented no evidenceto support
thisallegation at trial. Rather, he allegesthe evidence presented by the State proved that he violated
adifferent provision of the law which required him to report in person to hislocal law enforcement
agency within aweek of his birthday, specifically by March 28, 2005. The State contends that the
Appellant’ sconviction should be affirmed becauseaviolation of the sexual offender registration law
based on afailure to timely register encompasses afailure to report in person since the offender is
required to essentially provide or verify the sameinformation during these two contacts. Moreover,
the State argues that the Appellant’s “ quibbling with the terms ‘report’ and ‘register’ obscures the
redity that the indictment put him on notice of the crime and sufficiently described the act to be
prosecuted.”

It is fundamental that an accused is constitutionally guaranteed the right to be informed of
“the nature and cause of the accusation”. U.S. Const. amend. VI, XIV; TENN. ConsT. art | 8 9; see
also Wyatt v. State, 24 SW.3d 319, 324 (Tenn. 2000). An indictment is sufficient to satisfy the
constitutional guarantees of notice to the accused if it “contains allegations that: (1) enable the
accused to know the accusation to which answer isrequired; (2) furnish thetrial court an adequate
basisfor entry of aproper judgment; and (3) protect the accused from a subsequent prosecution for
the same offense.” Sate v. Hammonds, 30 S.W.3d 294, 299 (Tenn. 2000) (citing Statev. Hill, 954
SW.2d 725, 727 (Tenn. 1997)). In addition, an indictment is statutorily required to “state the facts
constituting the offensein ordinary and concise language, without prolixity or repetition, in such a
manner as to enable a person of common understanding to know what is intended, and with that
degree of certainty which will enable the court, on conviction, to pronounce the proper judgment .
..." T.C.A. 840-13-202 (2003).

A defendant cannot legally be convicted of an offense whichisnot charged in theindictment
or which is not alesser offense embraced in the indictment. Sate v. Cleveland, 959 S.\W.2d 548,

1The jury verdict form recites, “We, the jury, unanimously find the Defendant, Jamie Roskom Guilty of
violation of the sex offender registration act, on or about April 22, 2005,” without specifying which provision of the Act
was in fact violated.
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552 (Tenn. 1997). Put simply, not only must the State prove the crimeit charges, it must charge the
crimeit proves. After anindictment has been returned, its charge may not be broadened or changed
except by consent of the defendant or by action of the grand jury. See United Statesv. Miller, 471
U.S. 130, 143, 105 S. Ct. 1811, 1819 (1985). A constructive amendment of the indictment which
“occurs when the jury is permitted to convict the defendant upon a factual basis that effectively
modifies an essential element of the offense charged[,]” automatically requiresareversal, “because
the defendant may have been convicted on a ground not charged in the indictment. . . .”? Sate .
Goodson, 77 SW.3d 240, 244 (Tenn. Crim. App. 2001) (citing U.S. v. Adams, 778 F.2d 1117, 1123
(5™ Cir. 1985)).

The language of the indictment recites that the Appellant “did fail to timely register as a
sexual offender” inviolation of T.C.A.40-39-208. Theprovisionsof thisstatutelist eight violations,
including “[f]ailure of an offender to timely register.” T.C.A. 8§ 40-39-208 (a)(1). The statute,
however, lists no penal provision for failure to “report.”?

The proof at trial established that the Appellant complied with the “initial registration”
requirement, as referred to by Detective Brown, but that the Appellant failed to annually report in
person as required by Tennessee Code Annotated section 40-39-204(c).

The trial court instructed the jury that an essential element of the charged crime required
proof:

that the defendant knowingly failed to report in person, no earlier than seven (7)
calendar days before and no later than seven (7) calendar days after the offender’s
date of birth, to the designated law enforcement agency to update such offender’s
fingerprints, palm prints, and photograph, to verify the continued accuracy of the
information in the TBI registration form, and to pay the specified administrative
CostS.

In addition, thetrial court read, initsentirety, the specific provisions of Tennessee Code Annotated
section 40-39-204(c).

2But for a statute of limitations bar, double jeopardy principles would not prohibit subsequent prosecution of
the Appellant for aviolation of Tennessee Code Annotated section 40-30-204 (c), failing to report, because the A ppellant
has never been indicted for this offense.

3The State argues alternatively that the penal provision of Tennessee Code Annotated seciton 40-39-208(a),
in addition to listing eight separate means of violating the Act, also makes penal any knowing violation of “any provision
of thispart.” Suchviolation, the State asserts, would include aviolation of the reporting requirements of Tennessee Code
Annotated 40-39-204(c). We must reject this argument as the indictment makes no reference to a violation of 40-39-
204(c), and the language of the indictment is not otherwise sufficiently “concise” to place the accused on notice to any
“degree of certainty” that a violation of section 204(c) is being charged. See T.C.A. § 40-13-202. In sum, we find the
constitutional right of notice to be more than a simple quibble.
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It is apparent, as denoted by the separate statutory provisions, that the requirement of
registering isaseparate and distinct requirement from that of reporting. We conclude that the proof
at trial and the jury instruction given amounted to a constructive amendment of the indictment by
broadening the grounds for conviction of a separate offense. Accordingly, we conclude that the
constructive amendment of the indictment infringed upon the Appellant’s “right to have the grand
jury make the charge,” thus, resulting in reversible error. See Goodson, 77 SW.3d at 245.

CONCLUSION

For theabovereasons, we concludethat aconstructiveamendment of theindictment occurred
when the jury was permitted to convict the Appellant for a crime different from that which was
charged or included within theindictment. Accordingly, the Appellant’ s conviction for violation of
Tennessee Code Annotated section 40-39-204(c), failing to report, is reversed and dismissed.

DAVID G. HAYES, JUDGE



