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Mr. Michael W. Catalano, Clerk
Tennessee Court of Appeals
100 Supreme Court of Appeals
401 7" Avenue, North
Nashville, TN 37219-0606

RE: Proposed Provisional Supreme Court Rule 48

Dear Mr. Catalano:

As a Supreme Court Rule 31 Civil Mediator and a Family Mediator | have
read with interest the Provisional Rule 48. 1 applaud the efforts of the Court to seek a
resolution of cases more etficiently and economically; however, | question whether or not
the procedure will result in a more timely final resolution of civil cases.

The various time lines seem reasonable; however, it has been my experience
that numerous factors delay the mediation process. In reading the proposal [ was
uncertain as to the time afforded to the Appellate Mediation Administrator for pre-
screening of a case. Is there a definite time set forth that T missed. If not, what is the
projected time?

Also, what is the criteria that is going to be developed to determine whether
the Appellate Mediation Administrator determines whether a case should be considered
for appellate mediation? Have such guidelines been formulated? | look forward to
receiving more information concerning the proposed rule.

With best personal regards, [ am

Yours truly,
CAMERON & GOUGER

/L T

)/ Harvey Carrictyn

THC/ clt
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Michael Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7" Avenue North
Nashville, TN. 37219-1407

Re:  Proposed Revision of Rule 48 of the Rules of the Tennessee Supreme
Court

Dear Mr. Catalano:

I am writing in reference to the Proposed Revision of Rule 48 of the Rules of the
Tennessee Supreme Court. While [ appreciate the effort of the courts to encourage the
parties to resolve their differences through Alternative Dispute Resolution including
mediation, | would respectfully suggest that this rule, as proposed, will lengthen the time
required for resolution of civil cases and will add greatly to the expense of the appellate
process.

By the time a judgment is appealed, the parties have had a trial and have had the
benefit of the opinion of the trier of fact, whether that was a judge or jury. Ptior to the
trial in the matter, the parties have had the option various forms of alternative dispute
resolution. If events transpire at trial which cause the parties’ counsel to believe that
there i3 a likelihood of the judgment being reversed on appeal, then the parties have
ample valid reasons for entering into negotiations voluntarily by mutual agreement. In
cases where there does not appear to be a substantial likelihood that the verdict or
judgment will be reversed on appeal there is very little incentive for the prevailing party
to negotiate to accept a lessor amount or to pay sums that they were not required to pay.
The delay inherent in the appeals process should never be stated as a reason to accept an
amount different than the judgment. Any party using the delay of the Appellate process
or the expense of the appellate process as a negotiating tactic to gain an advantage would
appear to be impermissibly using the legal system to delay to gain an advantage.

This rule will delay resolution of cases. Any period when the case is stayed will
be directly reflected in the progress of the case unless a rule is implemented that requires
the appellate court to render a decision within a set period of time from the filing of the
notice of appeal. There is no provision to require judges to expedite their decision to
make up for the time the matter was stayed.



Preparation for mediation. done correctly, is a significant commitment of time.
To prepare a pre-mediation statement and have a client meeting to discuss the process
will require a minimum of four hours of time. The mediation will require a minimum of
four hours. If an attorney is charging an hourly fee the client must pay that expense. In
contingency fee cases the lawyer is losing their valuable time. We must value the
lawyers time and | would suggest it is worth more than $1,000.00. The mediation must
be paid for their time and travel. | would expect the expense to be a minimum of
$£1,500.00. These are expenses that the court will impose on unwilling participants.

It is reasonable to expect a certain percentage of cases on appeal will be settled
because counsel for the respective parties recognizes weakness in their position and the
possibility of a reversal. Mandatory mediation or a system that requires a party to
proceed to mediation against their consent will not improve the likelihood of settlements.
Forcing parties to mediate at a considerable expense and a considerable delay in time
invites disrespect in the systems of the courts. It makes the courts appear to be coercing
the parties to resolve their claim rather than, allowing them to have their day in court.

Very truly yours,
X

77
Q\\{\ MZ/-'
Neal Agee, Jr. ’

MNAaw

[
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Mr. Mike Catalano
Appellate Court Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 Seventh Avenue North
Nashville, TN 37219-1407

Dear Mr. Catalano:

I believe the Proposed Provisional Rule 48 of the Tennessee Supreme Court regarding post-file
mediation is one of the worst and most ill-conceived plans I have heard of in many years.

It should not be adopted. No one should have mediation forced upon them.

There have been many opportunities for mediation before reaching the appellate level if the
parties wished it or possibly mediation has been had before with no success. If one side of the
litigation, or both sides as is sometimes the case, feels the result in the lower court was wrong
strongly enough to appeal, that party or parties wants the opportunity to be heard by the court and
not by an individual. Each wants a COURT’S opinion.

This ill-conceived plan would impose a new layer of unnecessary expense on the people of
Tennessee. It would create further delays and dissatisfaction with our judicial process and would
soon develop another semi-bureaucracy which is certainly unneeded, unnecessary and
undesirable as well as expensive.

One comment heard was that the “judges are getling lazier and lazier”. The public’s apinion of
the judicial system should not be lowered. The courts need all the respect and support possible.

If this proposal should have come from the judiciary, that should be brought to the public's
attention so it might be considered when such individual comes up for approval or disapproval.

I hope there will be enough attorneys and citizens who read the proposal to see its absurdity and

vote against it.

Yoursyery truly,

A @

Paul Campbell,




LAW DFFICES

WILLIS & KNIGHT, PLC

WILLIAM R, WILLIS. IR TWO FIFTEEN SECOND AVENUE, MORTH FELERHOME
biltwillis@willisknight com NASHVILLE, TENNESSEE 37 201 I&15| FES-IE00
TELECOPIER

1515) 2693550

February 19, 2007 e ’ij': 7

]

‘ Clerk ol the Courts
flec'd BY ———

Michael W. Catalano

Clerk of the Appellate Courts
Supreme Court Building

401 7™ Avenue, North
Nashville, TN 37219

Re:  Proposed Supreme Court Rule 48
Mandatory Appellate Mediation

Dgar Mr. Catalano:

The purpose of this letter is to register my strong objection to the imposition of mandatory
mediation on cases appealed to the Tennessee Court of Appeals.

First, let me say, that I support voluntary mediation of any case whether it be in the trial
courts, the Court of Appeal or the Supreme Court of Tennessee. if the lawyers and the parties have
agreed to such,

My opposition to mandatory mediation is primarily based on the fact it imposes an
unnecessary additional burden on Tennessee litigants. It has been my experience, over the years. that
so-called middle class litigants in Tennessee are reaching the point where it is difficult for them to
financially afford 1o litigate, even when they have obviously valid causes of action. Imposing
another level of costs would have a chilling effect on those who already have a difficult time in
seeking justice.

I can foresee instances in which people would forego valid appeals due to inability to pay for
the mediation process. This is certainly not in the best interest of the people of Tennessee or the
cause of justice.

Whatever the cost of this program might be, [ would suggest that the funds utilized to
implement it be distributed to the three sections of the Court of Appeals to allow them to hire
additional personnel, if such is needed due to their caseload.



Michael W. Catalano
February 16, 2007
Page 2

| would appreciate you conveying these thoughts to the Supreme Court of Tennessee,
Very truly yours,
WILLIS & KNIGHT, PLC

Yot L/

William R. Willis, Jr.
WERW:vse

wew 07/ Catalano.tr.2.16.07 wpd
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February 16, 2007

Michael W, Catalano, Clerk
Appellate Court

407 7" Avenue N,

Suite 100

Supreme Court Building
Nashville, TN 37219-1406

EE:  Proposed Tenn. S. Ct. R. 48 — Mandatorv Appellate Mediation

Dear Mr. Catalano:

As a practicing lawyer, I am submitting my comments regarding the proposed
Mandatory Appellate Mediation Rule,

As a bottom line, | think this is one of the most absurd proposals | have ever seen
im my almost 40 vears as a practicing lawyer. [ think that mandatory mediation at any
level is unnecessary, but particularly at the appellate level. It has been my experience
that once the parties have decided to appeal a case, the possibility of resolution by
mediation is slim.

[ see no benefit at all to require mediation at the appellate level. To the contrary,
there are many negatives,

If' mandatory appellate mediation is required, all parties will have additional
expense (mediator costs and attorney fees), the appellate process will be delayed. and 1

understand there will be additional staffing costs.

I must respectfully urge that this proposed Rule be rejected.

ibmitted,

Dalton L. Townsend
DLT/ts

637 MA1m STREET | P-O. Bux 869 | Exoxvitte, TENHESSEE 379010869
PHOKE (AA5) 2922-2307 | Fax (B&65) 192-1311 | WW @ HDCLAW.COM
A Professional Limited Liahility Company
EsTaBLISHED 1931



LAW OFFICES
ORTALE, KELLEY, HERBERT & CRAWFORD

RE: Proposed Tenn. S. Ct. R. 48 - Mandatory Appellate Mediation

Dear Mike:

| am have been requested to make a comment concerning the proposed
Tennessee Supreme Court Rule requiring mandatory mediation on all cases

filed with the Court of Appeals. | am strongly opposed to the proposed
rule.

| have handled severa casesin the Sixth Circuit over 30 years and have
participated in their required mediation program. | have never been
successful in resolving one of those cases through the process of
mediation. Also, | am generally opposed to mandatory mediation. | think
that if the attorneys handling the appeal feel that thereisa

reasonable chance of settlement, the parties can always agree on a
private mediation. In fact, | have in the past successfully through

private mediation settled cases where appeals have been pending. Thank
you.

Very truly yours,

ORTALE KELLEY HERBERT & CRAWFORD
/sl Tom Corts

Tom Corts

file:///CJ/Documents¥20and%20Settings/ Administrator/Desktop/ruled8coomentemail .txt (2 of 3)2/22/2007 3:23:00 AM
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Direct Line: (B65) 292-2243 91 ZUD? '
E-Mail Address: TDickenson@HDCLaw.Com FEB

Mike Catalano, Clerk
Tennessee Appellate Court
100 Supreme Court Building
401 — 7" Avenue North
Nashville, TN 37219-1407

Dear Mr. Catalano;

| am writing to comment on the proposed Rule 48 regarding appellate mediation.
| have some experience in appellate court mediation, as that is a practice employed by
the United States Court of Appeals for the Sixth Circuit. In my opinion, our state court
system does not need appellate mediation. | base my opinion upon (a) the fact that
appellate mediation, in my experience, is wholly ineffective and (b) we do not need
ancther step in the process that adds to the already burdensome expense of litigation.

| believe that the vast majority of cases that are suitable candidates for mediation
go through that process at the trial court level and, if they are capable of being resolved,
they are resolved in that context. Once a case is in the appellate system, | believe it is
typically a case that will not lend itself to mediation for a variety of reasons.

| appreciate the opportunity to voice my opinion.
Yours fruly,

HODGES UGHTY & CARSO

%

Thomas H. Dickensan

THD/sm
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REL. . VE
Michael W, Catalano, Clerk FEB 2 1 2007
Tennessee Appellate Courts
gl Cl f » Loiirs
100 Supreme Court Building n_m-::‘uj e '

401 7 Avenue North
Mashville, TN 37219-1407

Dear Mr. Catalano:

I'have received the proposed provisional Rule 48 of the Tennessee Supreme Court regarding post-
trial mediation. Asanapproved mediator for the United States District Court for the Eastern District
of Tennessee, Southern Division. and a former Rule 31 Tennessee Supreme Court Mediator. |
believe in the process. However. | think revising our appellate procedure to provide for court-
ordered mediation at the appellate court level is a serious mistake.

Parties are always free to mediate and/or to settle their disputes. At the posi-trial stage, mediation
has either been rejected. or has failed, the case has been tried. and at least one parly feels aggrieved
by the trial result. | think to give an administrator power to order the parties to return to mediation
at that stage is extremely ill-conceived. Tbelieve it will only further serve to drive up court costs and
the overall costs of litigation and create further delays and dissatisfaction with our judicial process.
Although | feel sure the proposal was well intentioned, [ think enacting it would he an enormous
mistake.

Yours very truly,

CAMPBELL & CAMPBELL

= y)ag M?“’V’—

DMC:smg
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Tennessee Court of Appeals

401 7th Avenue North

Room 100
Mashville, TN 37219-1407

Dear Mike:
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Proposed Tenn. S. Ct. R. 48 - Mandatory Appellate Mediation

It has come to my attention that the Tennessee Supreme Court has requested

comments from the legal community regarding a proposed mandatory appellate
mediation rule. Even though | spend a great deal of time these days conducting
mediation, | am opposed to a requirement that it be mandatory, and in talking with other
lawyers here in my office and in Memphis generally, that is the opinion | pick up from

them.

WJIMC/bd

Sincerely,

| simply wanted to write and register this comment for the file.

W.J. Michael Cody
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February 21, 2007

Mike Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7" Avenue North
Nashville TN 37219-1407

Re: Proposed TN S. Ct. R. 48 — Mandatory Appellate Mediation
Dear Mr. Catalano;

| am writing concerning the proposed Tennessee Supreme Court Rule 48,
Let me begin by saying that | have been practicing law in Columbia and the
Middle Tennessee area for over 50 years. | have been a Rule 31 Mediator.
Though | am not now doing litigation my practice has primarily been litigation and
appellate work both civil and criminal.

| do not believe adopting this rule is a wise move. In my opinion it will not
expedite the appellate process but will only cause delays. It will further cause
more expense to the attorneys involved in the appeal and to their clients. |
believe that chances of successful mediation at the appellate level are much less
than the chances of mediation at the pre-trial level. Once the final judgment or
order has been entered the parties are in a gridlock mode and it will be most
difficult for a Mediator to reach a successful conclusion. | have talk to several
lawyers and Judges at the Maury County Bar and not one has been in favor of
this rule.

Thank you for asking for my comments.

Very truly yours,

ﬂ;

JCC/gdg
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Mr. Michael Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7" Avenue, North
Nashville, TN 37219-1407

Dear Mr, Catalano;

In response lo the request for comments by the Tennessce Supreme Court
regarding proposed Tenn. 8. Ct. R 48 — Mandatory Appellate Mediation, I'm forwarding
you this letter.

Having practiced law for more than thirty-five years in the State of Tennessee
with a focus on litigation. | believe that T am qualified to share my views with the Court.

T have been and continue to be an advocate who supports arbitration, mediation,
and any efficient way to resolve disputes. However, | oppose the proposed Mandatory
Appellate Mediation Rule. While T appreciate the Task Force which has worked on this
matter, I do not think adoption of this Rule is well advised.

| suggest that mediation is always available; if parties belicve that mediation may
lead to a resolution of a matter, it is currently available. Also, T note that Judges and
Appellate lawyers have not requested the Rule, and ten-plus years ago Appellate Judges
rejected Mandatory Appellate Mediation.

By the time a case has reached the Appellate Court, every opportunity for ADR
has been available and likely has been pursued. A mandated mediation at the Appellate
level just creates unnecessary delay and will add to the cost of appeals.



Mr. Michael Catalano
February 20, 2007
Page 2

I seriously doubt that mandatory mediation will lead to a significant percentage of
cases that are resolved. To the contrary, I suggest that few cases will be resolved if this
Rule 15 adopted and the cost and delay will far out weigh the benefit regarding those few
cases.

I respectfully submit the adoption of proposed Rule 48 is not in the interest of the
litigants, the lawyers, or the Administration of Justice of the State of Tennessee.

Sincerely

Aubrey B. Harwell, Jr.

ABHIR/chs
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Mr. Mike Catalano

Clerk of the Appellate Courts

401 7% Avenue
Nashville, TN 37219

Re:  Proposed Tenn. S. Ct. R. 48 — Mandatory Appellate Mediation

Dear Mr. Catalano:

THE HARDISON LAW FIRM

A Professional Corporation
Fembiroke Square
11% South Main Streat, Suite 800
Moemphis, Tennessee 381 03-31655
Telephose (1) 525-8776
Telecopier (901) 525-8700
wrw thehardisonlaw [irm.com
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February 21, 2007

I 'am writing regarding the referenced proposed rule.

BRUCE L GRIFFEY **
JUSTIN L. RAILEY
SHERRY 5. FERNANDEZ *
STEVEM M, MARKOWITZ
CHERYL A, BICHOLS
AARIIN T, CASSAT

* Licetizod also in Misslsslpp
! Licensed als bn Arkamsas

* Liccmsed also in Florida
" Alse Registered Murse

| am opposed to this rule. T have experience with the Sixth Circuit Rule, and have not found it to
be availing. | am also a Supreme Court listed Alternate Dispute Resolution Neutral, and am
quite familiar with the process. Most cases that find their way to the Appellate Courts are not
amenable to mediation, and is a waste of time and resources to require that the process be

utilized.

I am writing this letter in individual capacity as a practicing lawyer only.



February 21, 2007
Page 2

Please contact me if you have questions or need additional information.
Yours very truly,
THE HARDISON LAW FIRM, P.C.
DAVID M. COOK

DMC/db
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February 20, 2007 e

Mr. Mike Catalano

Appellate Court Clerk .
Tennessee Supreme Court/ FER 2 3 2007
Tennessee Court of Appeals

Supreme Court Building

401 Seventh Avenue North

Nashville, TN 37219-1407

RE:  Proposed Tennessee Supreme Court Rule 48 — Mandatory
Appellate Mediation

Dear Mr. Catalano:

Please accept this letter as a comment to the Tennessee Supreme Court regarding
proposed Tennessee Supreme Court Rule 48 — Mandatory Appellate Mediation.

I have practiced law in Tennessee for 2g years, focusing my practice on trial and
appellate advocacy. T have reviewed the proposal for mandatory appellate mediation,
and I strongly oppose it.

In my opinion, mandatory appellate mediation will create delays in the appellate
process and increase costs to clients, while providing little or no benefit to the litigants.
My personal experience for the past three decades is that by the time a case is on appeal,
it is extremely unlikely that mediation will resolve the remaining issues. In the rare case
where mediation might be helpful, we lawyers already have this option. To require
mediation in every appeal will simply be to add another bureaucratic barrier we lawyers
and our clients must overcome in order to bring a case to a conclusion.

I hope the Supreme Court will reject the proposed amendment,
My thanks to you and the Court for your consideration.
Respectfully submitted,

THOMASON, HENDRIX, HARVEY,
JOHNSON & MITCHELL

o

Nilliam H. Haltom, Jr.

WHH/ibp



~a IN THE SUPREME COURT OF TENNESSEE
%& o A\ B AT NASHVILLE

INRE: PROPOSED PROVISIONAL RULE 48
RULES OF THE TENNESSEE SUPREME COURT

Mike Catalano, Clerk
Tennessee Appellate Courts
100 SuprcmL Court Building

401 7" Avenue North
Nashville, TN. 37219-1407

On February 13, 2007, the members of 15" Judicial District Bar Association,
having reviewed the Proposed Provisional Rule 48, voted to send the following written
comments regarding their opinion of the Proposed Provisional Rule 48 as follows:

The 15" Judicial District Bar Association is opposed to the Provisional Rule as
written.

We oppose any rule requiring mediation on appeal unless such mediation is
conducted by agreement of the parties.

We are opposed to a plan requiring the parties to mediate without their consent
and at their expense.

We believe that the plan will not make resolution of civil appeals more efficient
or economical.

We believe that it will make the appellate process more expensive and will delay
resolution of civil appeals,

We do support a program of mediation on appeal if done by the consent of the
parties.

Respectiully submitted,

Tl?ﬂ(ﬁth}' Dans Presi .:1?6/
1537 Judicial District Bar Association
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Mr. Mike Catalano

Clerk of the Appellate Court
Supreme Court Building
401 North 7th Avenue North
Nashville, Tennessee 37219

Re: T.S8 Ct.R.48-
Mandatory Appellate Mediation

Dear Mr. Catalanag;

I am writing this letter to object to the proposed Mandatory Mediation
rule,

It is my understanding that no appellate judge or lawyer regularly
representing clients before the Court of Appeals has proposed that the Court
adopt this rule . To my knowledge no one solicited or gathered data to show
that this rule is needed.

It is clear that there is no basis to assume that mediation will be any
more successful following a judgment in the trial court than it was belore.
Only a small fraction of appeals will be amenable to successful mediation.
Voluntary mediation in the trial courts has been successtul in part because it
is voluntary and not mandatory.

Of course, appellate mediation will add significantly to costs of the Court
of Appeals and such monies could better be used elsewhere.



Mr. Mike Catalano
Page 2
February 26, 2007

[ will be happy to discuss this matter at any time.

Very truly yours,

éifésgw;

CHC/jb




BELL AND ASSOCIATES, P.C.
ATTORNEYS AT LAW

L. HARLEN PAINTER 140 OCOEE STREET, NE, SUITE 100 B HALLMAN BELI

MICHAEL E. CALLAWAY PO, BOX 1169 (1896 78]

JOHN F, KIMBALL CLEVELAND, TENNESSEE 37364-1169 EDIDME L, HEADRICK
{I49-19582)

Telephone: (423) 476-58541
Facsimile: (423) 339-3511()
E-Mail: Bellfirmd@ Bellsouth.net

February 27, 2007 ECR o

T
)

Mike Catalino, Clerk
Tennesses Appellate Courts
100 Supreme Court Building
401 Seventh Avenue, North
Mashville, TN 37218-1407

Re: Proposed Provisional Rule 48

Mr. Catalino:

I was surprised recently to learn of Proposed Provisional Rule 48. | have served
as a Rule 31 mediator since 1997 and have never had a party to an appeal requestimy services,
other than pursuant to Rule 37.

My batting average for successful Rule 37 mediations is, for those familiar with
baseball terminology, well below the “Mendoza line.” My experience with Rule 37 mediations
is that the vast majority of participants simply go through the motions, showing up long enough
to complain about the expense, but so the mediator can make his or report and the appeal can
proceed. Based on that experience, it is not clear why the Supreme Court saw the need to
create a Task Force to develop Proposed Provisional Rule 48. There hasn't been any clamor
for appellate mediation in our area.

However, having reviewed Proposed Provisional Rule 48, beyond what | have
already said, | am opposed for the following reasons:

First, by the time a case is docketed for appeal these days, it is likely mediation
has already been used, unsuccessfully, either by agreement or by order of the court, in the vast
majority of cases. Thus, if mediation faiis pre-trial, there is litile reason to believe it will be
successful post-trial. To me an appeal signals one side, and perhaps both, is firmly invested
in the case, in more ways than one, and determined to see the matter through.

Second, the Rule is deficient because it lacks criteria and/or guidelines to be
employed by the "Appellate Mediation Administrator” to determine *. . . whether the case should
be further considered for appellate mediation.” If1 am correct, that means the selection of cases
to be referred is subjective, an unfortunate circumstance considering Rules 9 and 11 of the
Rules of Appellate Procedure contain very specific criteria the Courls of Appeal and Supreme
Court use to select the cases they will hear.

*A batting average of less than .200.



Mike Catalino, Clerk
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February 27, 2007

Finally, | would prefer to see, and have long supported, a pregram that would
provide Law Clerks to the Trial Judges of our State. | believe money would befter be spent for
that purpose, and the public would derive more benefit, than for the Court to create a new office
in the ACC.

| am

Very truly yours,

Michael E. Callaway

MEC: rw
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Mike Catalano. Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 Seventh Avenue North
Nashville, TN 37219-1407

Re: Proposed Tenn. 8. Ct R. 48 — Mandatory Appellate Mediation

Dear Mr. Catalano:
This is to comment regarding the proposed Supreme Courtruke :‘:aptiﬂncd'_ahnvc‘ .

At the outset, I would say that, in my opinion, this proposed rule is not a good idea. This
s based upon my some 30 years experience in trial and appellate practice as well as over
12 years experience as a mediator in several hundred cases. The primary reasons for my
negative opinion are, in no particular order, as follows:

o I have a basic distaste for mandatory ADR. My mediation experience has
shown that, in those cases where mediation has been ordered by a court
without the agreement of the parties, one or more will attend the mediation
in body but net with a pesitive attitude toward settlement,

w Under current Rule 31, mediation is available to the parties at any stage of
the litigation proceedings, including in the appellate courts.

o Mandatory mediation would inject an additional layer of procedure to an
already required time-consuming process. This would involve the
courts, the clerks’ offices, and significantly-add to the expenses incurred
Bythepantien. s .o 2 honey o et Saa fT 5 :
-0, ... . My experience has been that, in mest instances, by:the time the parties
reach the appellate courts, settlement prospects have already been
exhausted.

617 Marn STreeT | P.O. Box 83469 | KxoxviiLsE, TEMHESSIE 317901-0840
PHONE (B65) 291-2307F 1 FAx (865) 202.2311 | wwWwW.HOCLAW.COM
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o The parties and their attorneys are in the best position to evaluate the
mediation prospects, and [ have observed that when such prospects
are positive, they quite willingly agree to mediation.

o Rule 31, as it presently exists, provides for mediation and certain other
ADR proceedings to be ordered by any court, including the appellate
courts. Accordingly, on a case-by-case basis, mediation can already be
required, I see no compelling reason to go any further on this point.

In summary, I see this as a bad idea which wiil impede the desired process of moving
litigation through the courts by adding time and expense, and, at the same time, will not
improve the prospects for mediated settlements beyond the current programs,

Thank you very much for considering these comments,

Yours very truly,

RRC;dk
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February 28, 2007

The Honorable Mike Catalano
Clerk

Tennessee Appellate Courts
100 Supreme Court Building
401 7" Avenue North
Nashville, TN 37219-1407

Re: Proposed Provisional Rule 48
Dear Mr. Catalano:

Following are my comments concerning the proposed provisional Supreme Court
Rule 48 and to state my opposition to the rule.

First, | practice both in the United States Court of Appeals for the Sixth Circuit and
in our state’s appellate courts. In 1995, then Chief Judge Gilbert Merritt of the United
States Court of Appeals introduced to Tennessee Appellate Judges the idea of appeliate
mediation following the Sixth Circuit mediation program. Respectfully, my experience with
the Sixth Circuit mandated mediation program is that it is, for the most part, a waste of
time, interrupting the lawyers who can more appropriately dedicate time to writing the
appellate briefs. No case | have been involved in has been successfully mediated using
the Sixth Circuit's mediation procedure.

My understanding that the task force considering and drafting the appellate
mediation rule proposed has followed Alabama's recently adopted system. What follows
are specific comments concerning the proposed rule:

1. By the time civil cases now reach the appellate courts, most have had voluntary
or court-ordered mediation attempts prior to the trial and, often, voluntary efforts
afterwards. Therefore, further mediation of disputes during appeal can occur presently
without the necessity of a new rule.

MEMPHIS OFFICE: 2121 OME COMMERCE SQUARE, MEMPHIS, TENMESSEE 38103
PHOME (301) 526-6464  FAX (901) 526-8467

*Also licensed in District of Columbia
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2, A mandated mediation process will only increase expenses to litigants as it
requires preparation of a “separate confidential statement” and arguments to the
Administrator as to whether the appeal should be referred to mediation. This only
increases the hours of time spent by counsel and costs to litigants.

3. The process of the Administrator's referring a case to mediation will. in my
opinion, create delay in having the case ultimately resolved by the courts. In short, the
Administrator can force the parties to mediation even though the parties and their attorneys
may have already attempted mediation and/or recognized that there is no way that
mediation is going to resolve the matter. This seems to me to simply create another
bureaucratic delay in obtaining finality and relief for injured or damaged parties. In certain
cases involving litigation between corporations, insurance companies, and the like, delay
may not be harmful. With real people who are in need of resolution of their disputes and,
in particular, for those who have suffered physical, emotional or financial wrong at the
hands of others, the delay only exacerbates the injury.

4. This exacerbation caused by an additional layer of procedure is only made more
apparentwhen there is a delay in determining who would be an “acceptable Mediator,” the
inability to agree upon a mediator, and the challenging of the qualifications of the mediator,
etc,

In short, as an attorney who represents clients in the trial courts and appellate courts
of this state, it is my belief that a mandatory appellate mediation rule would result in
another unnecessary layer of administrative procedure and will not better serve the interest
of expediting resolution of disputes. It will delay resolution. Importantly, those litigants
likely to be harmed by delays created by a mandated mediation process are those who are
most vulnerable to being further harmed by delay.

Kindest regards.

JHG/km
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Mike Catalano, Clerk
TENNESSEE SUPREME COURT
MIDDLE DIVISION

Supreme Court Building
401 Seventh Avenue, North
Washville, Tennessee 37219-1407

Re:  Proposed Tenn. S. Ct. R. 48 -- Mandatory Appellate Mediation

Dear Mr. Catalano:

[ am writing to comment on proposed Tenn. S. Ct. R. 48 and to urge the Court not to
adopt a rule mandating appellate mediation.

Twenty years ago, mediation was rare. There were few trained mediators and litigants
resolved cases through traditional settlement negotiations. Now, certified mediators are readily
available and mediation has become the norm. In the great majority of my cases, for example,
the parties voluntarily elect to mediate and most of those cases are successfully resolved.

Although T am often a proponent of voluntary mediation at the trial court level, I am
opposed to mandatory mediation at the appellate level, for several reasons. First. it is
unnecessary because mediation is so readily available. Any party who wishes to mediate
certainly has the opportunity to do so.

More importantly, mediation should be voluntary. The success of the mediation process
is due in part to its voluntary nature; mandating mediation, especially for parties who have
alrecady mediated unsuccessfully at the trial court level, will reduce its effectiveness. Mediation
should also be voluntary because it is an important strategic decision that is better left to the
sound judgment of experienced trial lawyers who can advise their clients, based on the facts and
circumstances of the case, whether mediation is advisable. Mediation can be valuable but it is

MASHVILLE Downiown | KNOXVILLE | MEMFPHIS | NASHVILLE Music Row | www_ bassberry. com
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not always in a party’s best interest, and thus the judgment whether to mediate should be
reserved to the parties and their counsel.

From a practical standpoint, the disadvantages outweigh the advantages. Cost and delay
are significant issues in our judicial system. Injecting another layer of mandatory mediation will
increase cost and exacerbate delay, the disadvantages of which far outwei gh the advantage of the
occasional case that might be settled.

Finally, from a policy perspective, we should be cautious about adopting “mandatory”
measures.  As we have learned from the federal experience with mandatory sentencing
guidelines, stripping discretion from our judicial system can have unfortunate consequences.
The judicial system is better served if experienced trial lawyers exercise professional judgment
to advise their clients based on the exigencies and particularized facts of each case.

Thank you for the opportunity to provide these comments, which are mine and not
necessarily those of my firm, to the Tennessec Supreme Court,

Respectfully,

Wi Wof,

Michael L. Dagley

MLD/sdt
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VIA FIRST CLASS MAIL

Mike Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7th Avenue North
Nashyille, TN 37219-1407

Re:  Proposed Provisional Supreme Court Bule 48

Dear M@ke:

I write to offer my comments in opposition to the adoption of the
proposed Supreme Court Bule 48,

In the first place, I consider the rule to be wholly unnecessary., (ases
that reach the Appellate Courts are in a totally different posture than at earlier
stages in the litigation. At those earlier stages in the litigation, the Lingants and
their attorneys have had ample opportunities for old-fashioned negotiations as well
as access to multiple forms of alternative dispute resolutions. It is extremely rare
in today’s environment for a case to go to trial without having first been through at
least one mediation. I have been involved in cases that have gone through as many
as three mediations prior to trial, sometimes at the request of the Court. In most of
the cases, however, mediation came about at the suggestion of the parties or their
counsel. If the case is not settled prior to trial, during trial, or post trial, it is not
because the parties have not considered their settlement opportunities but hecause
they need the Court to make a decision.

I am also opposed to mandatory mediation in general.  Medition
works when the parties both desire to attempt to resolve their differences. There is
absolutely nothing to prevent the parties from engaging in voluntary mediation

1364252.1
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February 28, 2007
Page 2

during the appellate process, I recognize that that seldom happens for the reasons
stated i my previous paragraph.

In addition, I do not see how the proposed rule can avoid adding to the
expense and delay that is already a serious problem for all parties to litigation. In
addition to the expense to the litigators, the rule establishes vet another office, the
“Appellate Mediation Office” and “Appellate Mediation Administrator,” adding to
the cost of the administration of the Courts.

Finally, I have practiced in the state and federal courts for almost forty
years and participated in the mediation program of the Sixth Cirenit Court of
Appeals. T have never found that program to be successful for the simple reason
that by the time the parties were on appeal they knew exactly what they needed
someone else to decide for them, whether it was an interpretation of the law or the
application of the law to the facts of the case.

JMD/ecm
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Retired Circoit Judge

Mr. Michael Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7™ Avenue, North
Nashville, TN 37219

¥

Re: Proposed Tennessee Supreme Court Rule 48

Dear Mr. Catalano:

| am writing you to express my comments and sentiments on the proposed Rule 48 to
the Tennessee Supreme Court Rules. | have had an opportunity to review that proposed rule,
and wished to voice my opinion concerning that proposal.

As | understand the rule, | see this proposed rule as an unnecessary rule that will only
add expense and delay to the appellate process. Mediation at the trial court level is a common,
gvery day occurrence, and many times results in the resolution of a case. However, madiation
at that level is voluntary. Furthermore, in my opinion, if a mediation at the trial court level has
not been successful in resolving a case, and the case has gone through trial, it is highly
doubtful to me that mediation would be an effective alternative dispute resolution process at the
appelliate level.

The lawyers who are representing the parties are in the best position to know whether or
not a possible mediation might resull in successfully resolving a case. As | understand the rule,
an administrative personnel would be delegated the authority to determine whether or not a
case would be required to be mediated. In my opinion, it would be impossible for any
administrative personnel, unfamiliar with not:only the facts and law of the case, but also the
dynamics of the panieé invelved, to be in a position to determine whether or not a case should
go through mediation,
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The cost of appeals is already a tremendous burden to litigants. Adding another
administrative step in the process would only add to the expense. If this trend continues, the
appellate process would only be available to the wealthy,

| do not know what the proposal is concerning the cost of such a program, but | cannot
imagine but that it will create a substantial expense to the budget for the Administrative Office
of the Courts. | currently serve as President of the Tennessee Trial Lawyers Association, and
our association was in full support last year of the budget that included a substantial pay rajse
for our judiciary. The salary increase was well deserved and long overdue. Although | cannot
and do not speak for the Tennessee Trial Lawyers Association in this respect, given that our
association has taken no official action on this issue, from a personal standpoint, | would not
feel comfortable supporting legislative funding for the implementation of mandatory appellate
mediation.

| have been practicing law for almost 34 years, and | have practiced before the Court of
Appeals, Court of Criminal Appeals and the Tennessee Supreme Court on many occasions.
We have an excellent method in place for selecting our Appellate Judges, and | am very proud
of our appellate court system. | simply see no reason to complicate the process by a rule of
mandatory mediation controlled by appointed administrative parsonnel.

| would appreciate your passing these comments on to the Tennessee Supreme Court
for their consideration on this very important issue. If there is anything further that | can provide
in this respect, please let me know.

Thank you.
Sinceraly,

By: /
Ete’phen T, Greer

STGlew
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Michael W. Catalano, Clerk . MAR =7 2007
Appellate Court .
407 7" Avenue North, Suite 100 =
for—
Supreme Court Building e

Nashville, TN 37214-1406
Re:  Proposed Tennessee Supreme Court Rule 48 — Mandatory Appellate Mediation
Dear Mr. Catalano:

Please accept my comments regarding the proposed Mandatory Appellate Mediation Rule. I am
a practicing lawyer in Knoxville, Tennessee in the areas of medical malpractice, land use and
employment law.

It is my belief that mandatory mediation at any level of litigation is unnecessary, bul il is
particularly unnecessary at the appellate level, especially in my practice. It has been my experience that
once the parties are at the appellate level, all means and manners of approaching settlement have already
been exhausted.

Appellate lawyers and Judges have not requested this rule. In fact, appellate mediation 1s
currently available when the parties desire to pursue it and there is currently a rule in place at the
appellate level allowing for mediation. Mandatory appellate mediation would create unnecessary delay
in the appellate process. Mandatory appellate mediation will add significantly to the cost of appeals.
Mandatory appellate mediation will take appeals away from the lawyers and place them in the hands of
an employee of the Administrative Office of the Courts. This employee, whose job security will depend
upon requiring as many appellate mediations as possible, will have no judicial oversight and will impose
mediation based upon oniy sketchy information about the case. Further, funding such a propesal will be
a waste of resources in my opinion and there has been no data or demonstration that this radical change
in the appellate practice will practically benefit the parties in many cases or that it will improve the
appellate decision-making process.

I respectfully request that this proposed rule be rejected.

RESE;IEIFLIH}’ submitied,

WAK/tjt
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March 1, 2007
Mr. Mike Catalano, Clerk
Tennessee Appellate Court
100 Supreme Court bldg.
401 7" Ave. North
Mashville, Tennessee 37219-1407
In re: Proposed Tennessee Supreme Court Rule 48

Dear Mr. Catalano:

Please note that the undersigned opposes the institution of the referenced rule, which proposes
a mandatory appeliate mediation rule. We have had experience with a similar rule in the United
States Court of Appeals for the Sixth Circuit and have found it to be largely unwieldy,
unworkable, and a waste of time. At the time the Sixth Circuit rule was instituted, mediation
was not as widely used as it is today, which perhaps justified the institution of that court's rule.
Today, however, the vast majority of the cases that reach the Tennessee Court of Appeals have
been mediated, albeit unsuccessfully, to some degree. In our view, the judicial resources saved
by mandatory mediation will be consumed by the need to have a bureaucracy to deal with the
mandatory mediation program. It will also increase the costs we would have to pass along to
our clients,

It is also our understanding that if the parties request mediation on the appellate level, the Court
of Appeals accommodates that request. If a rule is necessary, we suggest a more modest rule
that provides a framework for voluntary mediation on the appellate level.

mea Court for their consideration.

SHm D. Elliott
For Gearhiser, Peters, Lockaby, Cavett & Elliott, PLLC

SDE:mkt



Jesse Farr, Attorney OFFICE HOURS BY APPOINTMENT ONLY
401 Fiatiron Building

Chattanooga TN 37402
Telephone (423) 266-6600 Facsimile 1-866-859-1812 (toll free) E-Mail farriaw@comncast.net

February 28, 2007

Mike Catalano, clerk

Tennessee Appellate Courts E GE" \./E
100 supreme Courts Building HAR -2.2007

401 7™ Avenue, North
Nashville TN 37219-1407

RE: Required Appellate mediation
Dear Sir;

I am in opposition to the proposed Rule 48 change. | have been doing this for approximately 38
years and can’t help but feel that mandatory appellate mediation will only create unnecessary delays
at a point in time where it will, most likely, not be effective. I likewise feel that adding to staff and
improving electronic filing in the appellate Courts can only better spend the costs of such.

JOF/h
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Mr. Mike Catalano, Clerk
Tennessee Appellate Courls
100 Supreme Court Building
401 7" Avenue North
Nashville, TN 37219-1407

Re: Proposed Provisional Rule 48, Rules of the Tennessee Supreme Court
Dear Mr. Catalano:

The purpose of this letter is fo provide my comments concerning the proposed rule dealing with
appellate mediation. Voluntary mediation, and in some instances trial court mandated mediation, has
praven fo be a most beneficial tool for the speedy and efficient resolution of many cases that would
otherwise have gone to trial. | do not, however, share the same feeling about the potential for
beneficial results for appellate mediation proposed under Rule 48.

| have experienced the mandatory mediation process adopted by the Sixth Circuit, and in each
instance it has been nothing more than a time consuming additional expense. It has been my
experience that at the appellate level, cases that are settled usually are the result of the desire of the
parties rather than az the product of any mandatory process.

| have not spoken to any attorney engaged in frequent appellate practice, nor any member of the
judiciary in an appellate position who has felt a need for or expressed favorable comments for
appellate mediation. It is my belief that our current appellate system is neither ineffective nor
inefficient: and since it has served me well my entire career, | find no compelling reason to want to
revise the system by injecting another potential for delay and expense through mandated mediation.

The creation of the Office of the Appellate Mediation Administrator will obviously bring increased costs
which must be borne either by the litigant or by the taxpayer. There will be additional documents
required, such as the case screening form, and in most cases a mediation statement. | foresee
numerous requests for a waiver of mediation fees, both by pro se litigants or those proceeding on &
pauper’s oath and by many individuals who lack insurance coverage. This will increase the burden for
pra bono service already imposed upon Rule 31 mediators.
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Because of the stays that will become automatic upon mandated mediation, there is an obvious delay
in the final resolution of civil cases. The proposed rule, if adopted, will create more problems and
additional expense for what | feel will be the rare case that settles at that stage.

| have not been made aware of any survey submitted to the bench or the bar seeking their input with
respect to the need for Rule 48, and | suspect that simply making the rule available for comment will
not produce the volume of response that could have been obtained through questionnaires. There
may be a number of points that the Supreme Court and its task force could make that might alter my
opinion, but | have not read any articles pointing out the need for this new procedure.

| am concerned about the selection of cases by the Appellate Mediation Administrator, and unlessitis
vastly different from the Sixth Circuit, | would expect that the decision to mandate mediation will not be
based upon the degree of knowledge of the case and its settlement potential that is possessed by the
attorneys involved in the appellate process. It is my recommendation that mediation at the appellate
level be left to completely voluntary mediation.

With best regards, | remain

Yours very truly,

RAINEY, KIZER, REVI|ERE & BELL, P.L.C.
)

Thomas H. Rainey

THR:rIm
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RULES OF THE TENNESSEE SUPREME

)
)
PROPOSED PROVISIONAL RULE 48 )
}
COURT )

COMMENTS

This comment is in response to the Court’s solicitation concerning the Proposed Provisional
Rule 48. 1 appreciate the opportunity to provide this Court with my thoughts and observations in this
regard.
As amatter of background. [ have been practicing law in the State of Tennessee for 40 vears
and that entire career has been spent in trial and appellate practice. This practice has been both in
State and Federal Courts, Trial and Appellate. Upon graduating from law school, I served as a law
clerk for the Tennessee Supreme Court for a vear before going into private practice. | am a member
of a number of professional organizations and have served on the Board of Governors of the
Tennessee Bar Association for anumber of vears. [ have been a Fellow in the Amernican College of
Trial Lawvyers since 1991 and an advocate certified by the National Board of Trial Advocacy since
1995, 1 also served as Special Judge on the Tennessee Court of Appeals.

| have read the Proposed Provisional Supreme Court Rule 48 which was filed on December
13, 2006. I have the following comments:

. No need exists for this Rule. making Appellate mediation mandatory.  Appellate
mediation is currently available when parties desire to request and pursue il
5

2. The stated purpose and goals of the Rule in Section | are to make civil case appeals

. . more efficient and economical.” The Rule is specifically not intended to lengthen the time

.




required for resclution of civil cases. Nevertheless. section 5 provides for a notice to the Appellate
Court Clerk to stay the proceedings on appeal. This will delay the final resolution of civil cases in
a majority of the cases pending:

3. | have had experience in the Federal Appellate System with mediation and, of course.
extensive experience with mediation at the trial level in State Court. Thave not found that mediation
at the Appellate level has been helpful in any regard. At the Trial level, it can be helpful in a few
cases, but typically it is used by one or both of the parties as a means of discovery of the other party’s
decisions and evaluation of the case. If mediation has not been successful betore the Appellate
process begins, there is little reason to believe it will be successful at this level.

4. Litigation is already too expensive for Tennesseans except for the wealthy and
corporations. Adding fees fora mediator, attorney’s fees for all parties, and other expenses, just adds
to the cost for parties to litigate their differences. Any benefit will be greatly outweighed by the
detriment caused by these additional costs of appeal.

5 The power given the Appellate Mediation Administrator is too great. The stay will
be nearly sixty days in any event, and the Administrator can get an extension of that time from the
Court which, T predict, will happen with regularity, The Court will exercise very little judicial
pversight over this Administrator, whose office will grow in personnel and budget and. presumed.
ymportance.

6. The Appellate process in Tennessee presently has works well, 1 see no reason to add
i Javer to that process. If the caseload in the Court of Appeals is burdensome. or disproportionate
setween Sections, this can be alleviated by scheduling judges in different Sections or adding judges
Lo the Court.

% Appeals cases need to be decided and published to accommodate the development

bf the common law. Mediation will establish no precedent to guide practicing lawyers.

el
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In conclusion. I am opposed to Proposed Rule 48. | realize the Rule makes provision for only
a Pilot Project at this time. However. even that seems to me to be a waste of time and funds which
could be better used for the benefit of the Appellate Court. Again | thank the Court for the

opportunity to express my views and, respectfully, [ am

Very truly yours,

Walter W. Bussarl
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Mike Catalano

Tennessee Appellate Courts
100 Supreme Court Building
401 7% Avenue North
Nashville, TN 37219-1407

RE:  Proposed Provisional Rule 48, Rules of Tennessee Supreme Court.

Dear Mr. Catalano;

This letter is to voice my opposition to the proposed provisional rule 48. After reviewing
the provisional rule and discussing its potential impact with my colleagues, it became readily
apparent that the rule would be detrimental in many respects.

[t appears to me that section 5 of the proposed rule fails to establish any real guidelines
with regard to which cases should be shuffled off to the mediation process. As a result, many
cases would be subjected to mediation despite the fact that the parties mediated the same issues
prior to trial. However, even if a set of guidelines were established, mediation process would
still be subject to a variety of pit falls. Notably, the mediation requirement would drive the cost
of appeal upward for litigants. The increased cost would be attributable not only to the cost of
the mediator, but also, the additional burden placed on each party’s counsel to properly prepare
for the mediation. In reality, most civil litigants have already expended substantial time and
money 1o attempt a mutually agreeable settlement. More importantly, civil litigants have often
waited patiently as their case moves through discovery, motions, and ultimately trial. As you
know this can take quite some time. I believe it would be unjust to ask such a litigant to face an
additional delay at the appellate level. The proposed rule would certainly force such an
additional delay because it provides that “all appellate schedules, including record preparation,
are stayed” during the appellate mediation process. My concern with regard to this delay 1s
compounded as | read section 6 of the proposed rule. Section 6 only imposes the loose rule that
the mediation administrator shall “promptly” review the completed mediation case screening
forms. 1 certainly do not believe that the mediation administrator would intentionally allow any
cases to languish, however, the reality exists that if his or her office is inundated with mediation
case screening forms or in the event the mediation administrator’s office is understaffed. then
there is no concrete time requirement to ensure cases move promptly through the system.



Additionally, I harbor a concern regarding the cost of establishing and running an office
as required by this rule. As I previously mentioned, I believe that adequate staffing would be
essential. In order to provide the number of individuals needed to process cases promptly and
also provide facilities, equipment, and other support, I can only imagine that the cost would be
tremendous. As an attorney who is called upon to represent many indigent clients as a result of
the instigation of dependency and neglect proceedings or criminal prosecution, I feel compelled
to point out that the funding necessary to implement this proposed rule could be utilized to
provide for indigent individuals and the programs that serve them.

Once again, it is my firm belief that implementation of the proposed rule 48 would be
detrimental to litigants, attorneys, and the administration of justice.

Sincerely,

David L. Stewart

DLS:jp
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Michael W. Catalano

Appellate Court Clerk

401 7" Avenue North

100 Supreme Court Building

Mashville. Tennessee 37219

Re:  Comments to Proposed Rule 48

Dear Mr. Catalano:

Please accept this letter as my comments concerning Proposed Rule 48 regarding appellate
mediation.

Mediation can be an effective method for resolving disputes in appropriate cases and [
understand the desire to make the appellate process more efficient and more economical. However.
in my view Proposed Rule 48 would not successfully accomplish either goal. Lawyers and clients
can mediate already if they choose, and 1 see no need for a new and costly level of administration to
forece litigants to mediation.

By definition the process described in Proposed Rule 48 will extend the time required to
resolve cases and will cost money that in my view could be spent to greater effect elsewhere. The
process can’t help but take maore time, as it adds a laver to the appellate process, It also requires the
hiring of a new staff administrator and support stall, requiring office space and other costly
resources. With respect, [ do not see the benefit outweighing the cost in time and money, especially
since we already can mediate our cases if we think mediation appropriate.

Additionally. I do not believe that mediation ever should be anything but voluntary and

consensual. | urge the Court to let the lawyers and their clients continue to decide whether mediation

2300 HILLsBEOHO Roan., SUITE 305
MNASHVILLE, TH 37212

PH €15-3B5-9911 FX.615-385-9123
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Michael Catalano
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is feasible by leaving it a voluntary decision. The lawyers and their clients are in a far better position
than a stranger to the case 1o know whether mediation has any likelihood of success: they will have
lived with the case for months or vears and will have an understand; ng of the intangible elements of
the case far superior to that of any administrator looking at a few documents.

Having said all this I would welcome a rule that establishes guidelines for voluntary
mediation, including the capacity to ask for a stay as necessary and appropriate, but without any
added layer of administration. Please feel free to contact me if I may answer any questions or be of

some help. and thank vou.

JD R mitd
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Mr. Mike Catalano, Clerk
Tennesses Appellate Court

100 Supreme Court bidg.

401 7™ Ave. North

Nashville, Tennessee 37219-1407

Inre: Proposed Tennessee Supreme Court Rule 48
Dear Mr. Catalano:

| oppose the institution of the referenced rule, which proposes a mandatory appellate mediation
rule. We have had experience with a similar rule in the United States Court of Appeals for the
Sixth Circuit and have found it to be largely unwieldy, unworkable, and a waste of time. The
vast majority of the cases that reach the Tennessee Court of Appeals have been mediated,
albeit unsuccessfully, to some degree. In my view, the judicial resources saved by mandatory
mediation will be consumed by the need to have a bureaucracy to deal with the mandatory
mediation program. It will also increase the costs we would have to pass along to our clients.

Please relay these comments on to the Supreme Court for their consideration.

CJG:mkt
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This is to register my opposition to the proposal to require mediation procedure in civil

cases on appeal.

Having graduated from Cumberland Law School in 1932, | took the Bar and began

practice in my family firm . . and law practice has changed!

JC:pln

ery truly w

Jac Chambliss



[ER 5
ARTIN

FLLC
ATTORNEYS AT LAW

1200 CINE NASHVILLE PLACE
150 FonmTir AVERUE, MORTI
INASHWILLE, TEWNESSEE JT218-2433
(6] 53 2440270
Fax (613) 256-5147 O (615) Tad-Has4 rirenthamiimillermartin.com

Direct Fax  {f]5} 7a4-ka17

March 8, 2007 RECEIVED

_ MAR - 9 2007
Michael W. Catalano
Clerk of the Appellate Courts Rif:l;ky of the Courts
Supreme Court Bldg. = —

401 Seventh Avenue North
MNashwville, TN 37219-1407

Re:  Proposed Tennessee Supreme Court Rule 48 — Mandatory
Appellate Mediation

Dear Mr. Catalano:

As an attomey who has actively practiced in the trial and appellate courts of Tennessee for
almost 35 vears, | feel compelled to comment on proposed Tennessee Supreme Court Rule 48
concerning mandatory appellate mediation.

I have carefully reviewed the full text of the proposed rule and know that many talented and
thoughtful people have participated in the drafting of this proposal, however, after reviewing the rule
and discussing it with a number of my colleagues, I must express my opposition to its adoption.

The adoption of the rule doesn’t create any remedies that are not already available to the
litigants if they mutually desire appellate mediation. As you know, many of the cases that are on
appeal have already gone through unsuccessful mediations prior to tnal. 1 believe that the attorneys
who have been invaolved with the suit from its inception through trial and into the appellate process are
best able to determine whether a case on appeal is amenable to mediation. 1 do not believe that
attorneys and chients who are [orced to mediate a case on appeal at significantly increased costs to the
parties are very likely to be receptive to the mediator’s efforts.

Creating mandatory appellate mediation not only would increase the costs of an appeal but it
would also create additional delays in the appellate process and therefore extend the time for bringing
the litigation to its ultimate conclusion. Many of the cases that | am involved with take two to three
years to get to trial and 1 am fundamentally opposed to any process that would lengthen the appellate
review of lower court decisions.

Not only would mandatory appellate mediation increase the cost to the parties, I am sure that it
would result in a substantial cost increase to the appellate courts who would have to provide additional
staff and other resources to implement and maintain the system. I am also fundamentally opposed to
any process thatl increases the costs of litigation.

ATLANTA » CHATTANOODGA = MNASHVILLE
3544836 1.00C www. millermartin.com

T




Michael W, Catalano
March 8, 2007
Page 2

Finally, I believe that most appellate cases which necessarily turn on questions of law do not
usually involve issues that are suitable for mediation. To create a mandatory system for all appellate
cases 10 g0 to mediation when only a very small percentage are likely to be settled does not seem to me
to be a prudent decision and none of the dltorneys who regularly practice in the appellate courts that 1
have discussed the matter with are supportive of the proposed rule.

My comments are intended to be constructive and I hope that they will be considered,
Very truly yours,
B T3
R%E:I’t L. Trentham

RLT/mh
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March 8. 2007

Mr, Michael W. Catalano
Appellate Court Clerk
Supreme Court Building
401 Seventh Avenue North
Nashville, TN 37219-1407

Re:  Proposed Tenn. 8. Ct. R, 48 - Mandatory Appellate Mediation
Dear Mike:

I am writing to oppose mandatory appellate mediation and proposed Tenn. S. Ct. R.
48. This is a very bad idea, and I believe most lawyers who have considered the issue will
oppose it also.

| have had several experiences with the mandatory mediation required by the Sixth
Circuit, almost all of them unpleasant, and some of them counterproductive. At the present
time, most cases are mediated prior to trial, It is very expensive for clients to be required o
expend many additional hours going through mediation again. By the time a case reaches
the Court of Appeals. usually there are one or two discrete legal issues to be resolved.
Factual disputes have been resolved by the trial court, and are seldom overturned on appeal.

My impression in the Sixth Circuit was that mediators were graded or evaluated on
how many cases they settled. This resulted in severe badgering of the parties. even when it
became apparent that, for whatever reason, the parties wanted to the judges to decide the
case. A winning party in the trial court is usually less interested in mediation than the losing
partv, and does not appreciate insinuations that the Court will not smile upon his position
unless he spends more time and money in mediation. There were subtle threats that the Court
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would punish attorneys who declined to compromise their positions in mediation. Ini my
opinion, this is not how our judicial system should work.

I very much favor pre-trial mediation because it offers a less expensive and more
pragmatic way to resolve disputes. Post-trial mediation, however, is the opposite. It is an
attempt to force litigants to bear additional expense in order to relieve the appellate court of
work. After trial, the factual disputes have been resolved.

I am not aware that any lawyers or lawyer organizations have requested mandatory
mediation in the appellate courts. Frankly, I do not understand the motivation or impetus for

such suggestions. Parties at this time can settle or mediate disputes that are in the appellate
courts if they choose to do so.

Finally, it seems that mandatory or enforced mediation would reduce the role of
appellate courts in the important development of law. It will become much more difficult
for new statutes or regulations to be interpreted if a mediator is beating up on litigants to
resolve the issues prior to appellate consideration,

Mandatory appellate mediation is a very bad idea that interferes with normal judicial
processes as known and understood in this state and country.

TWW/cpa
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VIA FACSIMILE & U.S. MAIL

Mr. Michael W. Caialano, Clerk
Tennessee Appzllate Courts

100 Supreme Cowrt Building
401 7" Avenue North
Mashville, TN 537219-1407

Re:  Proposed Provisional Rule 48 Rules of the Tennessee Supreme Court

Dear Mr. Catalano:

Pursuant to the Tennessee Supreme Court’s Order soliciting comments on
the Proposed Provisional Rule 48 Rules of the Tennessee Supreme Courl. the
Knoxville Bar Association subminied the Proposed Rule 48 1o its Professionalism
Committee for review. Consistent with the Professionalism Committee’s review
and recommendations to the KBA Executive Commitiee, the Knoxville Bar
Association submits the following comments to the Court for its consideration
and possible action:

1. The Knoxville Bar Association does not favor mediation at the
appellate level which is mandatory rather than optional 10 the parties.

2. The Knoxville Bar Association does not favor additional expense to the
Court system, taxpayers and potentially litigants. which are all concerns
associated with the proposed mediation process.

3. The Knoxville Bar Association does not favor a process by which the
length of nme will be increased for resolution of an appeal.

Several issues were identified regarding the mandatory component of the
proposed rule. There certainly is a general consensus that mediation 15 a useful
and productive tool, particularly in the pre-trial stages of litigation, Most litigants
will either have participated in or consciously chosen not to participate in
mediation prior te a trial on the merits. The mandatory aspect of Proposed
Provisional Rule 48 and the potential increase in costs, expenses and time
expendad 1o obtain a final resolution are all concerns.

LELEEFEETST ¢ MOILHIDOSSH S48 XM 61 ke
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Mr. Michael W. Catalano, Clerk
Tennessee Appellate Courts
March 15, 2007

Fage 2

The Knoxville Bar Association respectfully submits the foregoing comments
for the Court’s further consideration. As always, we appreciate the opportunity to
comment on proposed rules promulgated by the Tennessee Supreme Court.

With kind regards,
__,;-'Siﬁca.rcly ours,
= r ,_ C:,_'
Wi L Jre
Ritth T. Ellis, President
Knoxville Bar Association
ec: KBA Executive Committee

KBA Professionalism Committes
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RECEIVED

Michael W. Catalano

Appellate Court Clerk MAR 1 2 2007
Supreme Court Building
401 Seventh Avenue North S G i s

Nashville, TN 37219-1407

Re:  Proposed Tenn. S. Ct. R, 48 - Mandatory Appellate Mediation

Dear Mr. Catalano:

It is my firm belief that mandatory appellate mediation in Tennessee is a bad idea.
Although I don’t practice law in federal court anymore, some of my friends have told me
about bad experiences with mandatory appellate mediation in federal court,

Most of my cases are mediated prior to trial and many are settled through
mediation. Lawyers can mediate cases on appeal at this time if they want to, but in my
opinion, appellate mediation should not be mandatory. Mediation, whether pre-trial or
post-trial, is very expensive. Clients should not be forced to bear the additional expense
of mandatory appellate mediation. Fortunately, in Tennessee we do have very good
appellate judges and our system of justice is working well without mandatory appellate
mediation.

Sincerely,

HOLLINS, WAGSTER, YARBROUGH,
WEATHERLY & RAYBIN, P.C.

John %)#L\J

Hollins
JTH:vh
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Clerk of the Appellate Courts
State of Tennessee

100 Supreme Court Building

401 7" Avenue. North

Nashville, Tennessee 37219-1407

RE: Proposed Tenn. 5. Ct. R, 48 — Mandatory Appellate Mediation
Dear Mr. Catalano:

[will begin by saying that [ am an advocate of mediation. Over the last many years. | have been
involved m numerous mediations representing both plaintiffs and defendants, and T have also served as
the mediator in many cases. With that having been said, [ am opposed to proposed Tenn. S. Ct. R, 48.
It 1s my understanding that Tennessee's Appellate Judges considered and rejected appellate mediation in
1995. A great majority of the trial lawyers that T know are also opposed to this propesed rule. To my
knowledge, there has never been anv data gathered by lawyers or judees across this State to determine
whether Tennessee needs mandatory appellate mediation.

In my opinion, mandatory appellate mediation will create unnecessary delay in the appellate
process. There 15 a very good likelihood that in many of the cases that are appealed. mediation was
conducted before the actual trial of the case. One would assume that there would be no more likelihood
ol a successful mediation following a judgment than before the case was tried.

Mandatory appellate mediation would add significantly to the cost of appeals. This would
particularly atfect plaintiffs in tort cases where the defendant is insured. The insurance carrier would be
at an economic advantage and would be afforded another opportunity to place a financial squeeze on the
plainuff to compromise the claim for less than its true value. This is certainly not the justice that we
should be striving for in our system,.

I am uncertam as to what the proposal 15 conceming the cost of such a program. I would think
that it would create a substantial expense to the budget lor the Administrative Office of the Courts.
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I have been practicing law for nearly thirty-three years. and | have practiced before the Court of
Appeals, the Court of Criminal Appeals, and the Tennessee Supreme Court on numerous occasions. |
personally feel that we have an excellent process in place for selecting our appellate judges, and | am
very proud of our appellate court system. 1 personally see no reason to complicate the process by a rule
of mandatory mediation controlled by appointed administrative personnel.

I will appreciate you passing these comments on to the Justices of the Tennessee Supreme Court
for their consideration of this important issue.

Sincerely,

KELLY & KELLY, P.C.

Edydn 2. Kelly, Jr. //—\

fmsm
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Mike Catalano

Clerk Appellate Courts
401 7" Avenue North
Nashville. TN 37219

RE:  Proposed Tenn. S. Ct. R, 48 - Mandatory Appellate Mediation

Dear Mr. Catalano:

I am responding to the information previously received regarding mediation and the
appellate procedure. If 1 understand correctly, the comments should be directed toward
mandatory mediation as opposed to voluntary mediation when the parties desire to pursue it.

[ handle many personal injury cases in Davidson and surrounding counties and have some
thoughts on mandatory mediation at the appellate level. [ know that mediation is extremely
expensive and time consuming. It would be my thoughts that mandatory appellate mediation
would create some delay in the appellate process. My concern is once there has been a judgment
in the trial court, how much one party or the other would be willing to discuss mediation,
particularly the attorney that has the judgment.

Mandatory appellate mediation would also add significant costs to appeals due to the
assembling of all of the documents. I am putting a mediation together now in a rather
complicated case, and the cost of the required notebooks themselves have run over 5100. In
addition thereto, there are literally hundreds of copies that may have to be made for these
mediations, and it is nothing for one of us to prepare a mediation presentation that cost well in
excess of $300 to $500, depending on the number of documents. ete.

My next concern would be that the mediation would be taken away from attorneys and
placed in the hands of an employee of the Administrative Office of The Court. While I realize
this is a most competent and well run office, I would have some concern about a person who has
not been in the legal field mediating a case where there has already been a judgment.




At any rate, these are my comments. [ hope that I have not offended anyone by making
these. [ have tried to be as forthright as possible, and I hope that | have.

Thanking you for allowing me to comment on the mandatory appellate mediation.

Yours very truly,

Jack A. Butler

JABMe
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March 9, 2007

RECEIVED

Michael W. Catalano

Appellate Court Clerk MAR 1 2 200/
Supreme Court Building
401 Seventh Avenue North Clerk of the Courts

Rec'dBy_________

Nashville, TN 37219-1407
Re: Proposed Tenn, S. Ct. R. 48 - Mandatory Appellate Mediation
Dear Mr, Catalano:

It is my firm belief that mandatory appellate mediation in Tennessee is a bad idea.
Although I don’t practice law in federal court anymore, some of my friends have told me
about bad experiences with mandatory appellate mediation in federal court.

Most of my cases are mediated prior to irial and many are settled through
mediation. Lawyers can mediate cases on appeal at this time if they want to, but in my
opiniorn, appellate mediation should not be mandatory. Mediation. whether pre-trial or
post-trial, is very expensive. Clients should not be forced to bear the additional expense
of mandatory appellate mediation. Fortunately, in Tennessee we do have very good
appellate judges and our system of justice is working well without mandatory appellate
mediation,

Sincerely,

HOLLINS, WAGSTER. YARBROUGH,
WEATHERLY & RAYBIN, P.C.

e

ollins

JIH:vb
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Mediations & Arbitrations Office/Home: 615/646-3635
Rule 31 General Civil Mediator Facsimile: 615/646-5903 and 615/646-8364
Cell Phone: 615/969-3437
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March 12, 2007

Mike Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7" Avenue North
Nashville, TN 37219-1407

Re:  Proposed Provisional Rule 48
Dear Sir:

The Tennessee Supreme Court has requested comments on the above proposed Rule and
| appreciate the opportunity to do so.

| practiced law in Nashville from February 1963 until my retirement in December 2002.
My practice was devoted entirely to civil litigation at the trial and appellate levels. In 1995, 1
began conducting mediations. After the Court adopted Rule 31, T complied with the
requirements of the Rule and was designated a Rule 31 general civil mediator in 1997, a status |
have maintained to date.

| am no longer engaged in the active practice of law and have no plans to resume my role
as an advocate in any court. However, | have continued to conduct mediations. Al this point, 1
am unable to state how many mediations 1 have participated in either as a lawyer representing a
party or as a mediator, but [ have been there many times in one capacity or the other.

Most of the mediations I have conducted have been at the trial level in cases where the
attorneys agreed to participate in the mediation process. While I have not kept score, | am
‘comfortable in saying that a high percentage of those cases were settled.




Letter to Catalano
March 12, 2007
Page 2

My experience with court-ordered mediations has been quite different. Very few have
been successful. In my view, ordering lawyers and their clients to participate in a mediation is to
some extent inconsistent with the relaxed, informal nature of the mediation process.

With all respect, I am very much opposed to adoption of proposed Rule 48 and do not
believe its adoption would be well received by those members of the Bar engaged in civil
litigation at the appellate level. 1 am not aware of any appellate lawyers or, for that matter,
Judges, who advocate such a rule.

I do not believe the proposed Rule is necessary. Long before mediation became
prevalent in this state, lawyers settled cases on appeal and/or after judgment in the trial court in
order to avoid the filing of an appeal. They can do so now with or without the assistance of a
mediator.

The most objectionable aspect of the proposed Rule is that it delegates authority to an
Appellate Mediation Administrator to determine which cases are suitable for mediation and to
order those deemed appropriate to mediation. Section 5 of the proposed Rule purports to
establish a screening process, presumably designed to provide the Administrator with
information to be used in making this determination. Certain forms are required to be completed
by the parties and returned to, and reviewed by, the Administrator. Section 5(d)! of the
proposed Rule says that none of the forms “shall” contain information relating to the parties’
positions on seltlement or any substantive matter that is the subject of the appeal; that the
exclusive purpose of the forms is, basically, record keeping.

On the basis of a docketing form. which must be completed by Appellant, the
Administrator is to conclude whether the case should be “further considered” for mediation. If
the case i1s chosen for further consideration, the parties are required to complete and furnish to
the Administrator a “Mediation Case-Screening Form” along with some other specified
documents. At this point, any party mav also provide a statement of any compelling reasons why
the case should or should not be referred to mediation. And, any party may submit a separate
confidential statement.

There must be some logic behind the screening process scenario but, | confess, the
rationale escapes me. It appears to me that the parties are required to furnish very little
information upon which the Administrator can make a rational decision, however, regardless of
how much information is furnished the Administrator, the lawyers who have handled the case for
months, if not years, before it reaches the appellate level are in a far better position to know
whether there is any realistic chance of resolving the case through mediation.

It is readily apparent that the proposed Rule, if adopied, will increase the costs incurred
by the parties. Lawyers will charge clients for their time in completing forms, heretofore
unknown to the appellate process in this state. If ordered to mediate, the attorneys will charge
for their time in preparing confidential mediation statements and attending the mediation. And,
then there is the expense of the mediator. Most mediators with whom [ am acquainted charge
$200.00 per hour for reviewing the parties’ submissions and conducting the mediation. A few
charge substantially more per hour. Some mediations last a few hours, others a few days.
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I do not know how much it would cost to establish, maintain and staff an appellate
mediation office, but I should think it will be quite expensive.

IT it is the desire of the Court to encourage meaningful mediation at the appellate level, 1
suggest a more modest, simple and far less expensive approach:

1. Let it be known in some appropriate fashion that the Court looks with favor upon
and encourages appellate mediation.

2. Within a reasonable time after the filing of a notice of appeal, require the parties
to file a notice with the Appellate Court Clerk’s office indicating that they either
agree or do not agree to mediation.

3 If the notice indicates an agreement to mediate, stay appellate proceedings for a
reasonable period of time.

4. On or before the expiration of the allotted time. require the parties to file with the
Appellate Court Clerk’s office a notice confirming thal the case has been
mediated and that the case was or was not settled.

3. If the notice indicates that no settlement was reached. the Clerk’s office is to
promptly notify the parties that the stay has been lifted.

The above approach can certainly be refined and improved upon. It may not result in as
many mediations as proposed Rule 48 but where the parties have agreed to mediate, | suggest it
is much more likely that a higher percent of the cazes will be regolved.

Of course, under Section 6(4)(i) of proposed Rule 48, if all parties request mediation the
Administrator is required to refer the case to mediation but, at that stage of the process, the
expense of completing the various forms would have already been incurred. The approach [ am
suggesting would not require the expense of an Appellate Mediation Office or the employment
of an Administrator and staff. It would leave the decision as to whether mediation is appropriate
where it should be — in the hands of the parties and their attorneys and probably would result in
less delay in the appellate process than proposed Rule 48,

I will be glad to try to answer any questions the members of the Task Foree may have.
Very truly yours
Thomas H. Peebles. II1

THPI/w
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Michael W, Catalano

Clerk of the Appellate Courts
Supreme Court Building

401 7" Avenue North

Nashville, Tennessee 37219-1407

Re: Proposed Tennessee Supreme Court Rule 48
Dear Mr. Catalano:

The Tennessee Court of Appeals appreciates being provided an opportunity to
comment on proposed Tennessee Supreme Court Rule 48 which, if adopted, would create a
mandatory appellate mediation program. (Judges Clement, Kirby and Lee, who are our
representatives on the Task Force, did not take part in our deliberations, and the expressions in this
letter are only from the other members of the Court). The prln'pcascd Rule has the potential of
affecting every case appealed to the Courl of Appeals. We have great respect for the Task Force that
prepared the proposed rules. However, at this time we think that consideration should be given to
less burdensome and less costly altematives.

In contemplating a rule, we respectfully ask the Supreme Court to consider the
following general points:

1. Neither the Court of Appeals nor any of the lawyers who regularly argue
cases before the Court of Appeals, requested this Rule.

2 Lawyers themselves in consultation with their clients, are in the best position
to determine whether an attempt at mediation following a final trial court
judgment will be worthwhile.

i In its present lorm, the proposed Rule would result in significant delay and
an expense, which will make it more difficult for litigants to obtain appellate
judicial review. - Many lifigants, as a practical matter, will not be able to
afford the cost of an unisuccessful mediation and then the cost of an appeal.
If these litigants are foreed to mediate, then they have no alternative other
than to accept the results of the mediation, because they will not be able to
appeal further.

4, The cost to taxpayers in setting up the bureaucracy needed to operate a
mandatory mediation program is significant. These resources, 1f available,



could better be spent providing the Courl of Appeals with additional
resources to enable us to consider and decide appeals more expeditiously and
efficiently.

n

As a matter of policy, we beheve all courts should be cautious about taking
strategic decisions away from lawyers and tuming them over lo State
employees who know far less about the case than the lawyers.

The Court of Appeals favors mediation on appeal, and is aware that a small but
significant number of appeals have been, and are currently being resolved through informal
settlements.

As an alternative to the Rule, the Court of Appeals respectfully requests the Supreme
Court to consider adopting a voluntary mediation rule, along the lines suggested in the proposed drall
of such a rule which is attached to this letter. Mediation under this procedure would be less
burdensome and leave the strategic decisions in the hands of the lawyers. It would also avind the
additional cost to the litigants than under the proposed Rule and would not necessitate the expense
of hiring additional State employees to operate the mandatory Appellate Mediation Program.

Thank vou for passing along these comments to the Tennessee Supreme Court.
Please do not hesitate to contact me if the Courl of Appeals can be of any further assistance or
provide any additional information.

WVery truly yours,
LW e
Herschel P. Franks

HPFF:mb
Attachment,



FProposed Tenn, R. App. P.

(a) Within five (5) days lollowing receipt of the notice of appeal in all cases
appealed to the Court of Appeals, the clerk of the appellate court shall notify the parties
or their counsel that, consistent with the requirements of this rule, they may jointly
request a suspension of the processing of the appeal for the purpose of engaging in
voluntary mediation.

(b) Parties desiring to engage in voluntary mediation shall file a joint stipulation
requesling suspension of the appeal with the clerk of the appellate court within filteen
(15) days after the date of the notice provided for in Section (a). Upon the filing of a
timely joint stipulation, the time for preparing the transcript or statement of the evidence,
the record on appeal, and the briefs shall be suspended for no more than sixty (60) days
to enable the parties to mediate their dispute.

(¢) If the voluntary mediation is successful, the parties shall file a notice of
voluntary dismissal of the appeal in accordance with Tenn. R. App. P. 15(a) within five (5)
days following the conclusion of the mediation. The notice of voluntary dismissal shall
provide for the taxation of costs. If the voluntary mediation is not successful, the parties
shall file a notice with the clerk of the appellate court within five (5) davs requesting the
resumption of the appeal. [fno notice of voluntary dismissal has been filed with the Court
of Appeals within sixty (60) days after the filing of the joint stipulation, the appeal shall be
returned to the active docket, and the time for preparing the transcript or statement of
the evidence, the record on appeal, and the briefs shall begin to run anew.

(d) The parties may voluntarily resolve their disputes in any appeal filed in the
Court of Appeals without requesting the suspension of the processing of the appeal be
suspended, However, the provisions of this rule providing for the suspension of the
processing of the appeal pending voluntary mediation shall not apply (1) appeals required
to be expedited by statute, rule, or order of a courl, (2) appeals in which the
constitutionality of a statute, ordinance, or rule or the constitutionality of an application
of a statute, ordinance, or rule is anissue, (3) appeals involving the imposition of criminal
contempt sanctions, (4) appeals in cases in which mediation has already been
unsuccessful, or (5) appeals granted by permission under Tenn. R. App. P. 9 or Tenn. R.
App. P. 10,
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MAR 1 3 2007
Mr. Mike Catalano Clerk of the Courts
Tennessee Appellate Courts Rac'd By

100 Supreme Court Building
401 7% avenue North
Nashville, TN 37219-1407

Re;: ropused Tennegssee Supreme Court Rule 48

Dear Mr. Catalano:

I am submitting this letter to express my opinions regarding
the proposed Tennessee Supreme Court Bule 48. T disagree that
mediation at the appellate level should be regquired, This
requirement would increase the cozt of an appeal. In addition,
it would delay the appellate process.

There are many opportunities to mediate a case prior to a
trial. I do not believe that mediation would be effective post
trial in the vast majority of cases. If parties desire to
attempt a resolution of a case post trial, there is nothing that
prohibits them from direct negotiations and/or submitting the
case to mediation. I do not believe the mediation process should
be mandatory.

Thank you for allowing me the opportunity to express my
views on the proposed rule.

Yours very truly,

ROGERS & DUNCAN

Q - . —
Christina Henle vncan

CHD/rgm
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March 12, 2007

Mr. Mike Catalano
Appellate Court Clerk
Middle Division

Supreme Court Building
401 7" Avenue North
Nashville, TN 37219-1407

Re:  Comment on Proposed Provisional Rule 48

Dear Mr. Catalano:

I am writing this letter to comment on the above-referenced proposed Rule for
mandatory appellate mediation. As a Rule 31 Mediator and a lawyer representing clients in the
trial and appellate courts, I have found the mediation process to be quite beneficial. However,
it is my opinion that mediation is most successful when the parties engage in it voluntaril y. By
the time a case reaches the appellate level, mediation has usually already been explored without
success and if it has not, then the likelihood of a successful mediation at the appellate stage is
remote. | have engaged in the mandatory mediation process through the Federal Sixth Circuit
Court of Appeals and have found it to be generally a waste of time and expense to the clients.
The proposed Rule 48 is even more burdensome to the parties because they will have to pay
the cost of the mediator. Finally. even though the stated purpose of the proposed Rule
indicates that it is not the intent to extend the length of time for the resolution of civil cases, it
appears that is what exactly will happen if the Rule is implemented. The length of time it takes
a case (o wind through the appellate system is long enough as it is and lengthening it could be
detrimental 1o the parties. This is especially so for a party who is obligated to pay the
statutorily mandated ten percent post-judgment interest rate.



Mr. Mike Catalano, Clerk
March 12, 2007
Page 2

As it now stands, Supreme Court Rule 31 allows courts to enter orders of reference
requiring the parties to engage in alternative dispute resolution, which Rule also applies to the
Appellate Courts. [ would rather leave the decision to seek mediation to the parties, or in the
event of a reference, to at least one of the parties, who would be in the best position to
determine if a case should be mediated. Of course, as a Rule 31 mediator myself, I plan to
apply to be included on the roster, which makes my comments in this letter against my
personal miterest. Obviously, should Rule 48 be passed, it will be a significant benefit to Rule
31 mediators, but in my view, the Rule will not be in the best interest of judicial economy or
the parties in the litigation.

C. Bennett Harrison, Jr.

CBHIt/ij
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March 13, 2007

Mike Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7th Avenue North
Mashville, TN 37219-1407

RE:  Proposed Tennessee Supreme Court Rule 48
Proposed 10 S. Ct. R. 48- Mandatory Appellate Mediation

Dear Mr. Catalano

I recently received a letter dealing with the proposed mandatory appellate
mediation. | am very much against this. By the time most cases are at the appellate level
they are way beyond the possibility of mediation. In the few cases where mediation may
be of substantial value it certainly can be utilized without the necessity of a mandatory
rule. 1 fail to see how such a rule could practically benefit the parties in most cases, or
how it could possibly assist in improving the appellate decision-making process. Given
the nature of this proposed rule T am extremely curious as to who is sponsoring it? And
further, to serve what purpose?

1 personally believe that it will be an expensive, and, most often, useless and time
consuming endeavor if adopted. [ believe that in most cases il will not represent a viable

alternative,

| appreciate the opportunity to share my opinion, and sincerely hope that others

are doing the same as well.

/ Russell. L. Leonard

RLL/jm



March 13, 2007

Mike Catalano, Esq.

Clerk, Tennessee Supreme Court
100 Supreme Court Building
401 7™ Avenue North

Nashville, TN 37219-1407

Re: Proposed Provisional Rule 48

Diear Mr.Catalano:

VinceNT E. WEHBY
ATTORMEY AT LAW
501 Union Sreel, Suite 500
Mashville, Th 37210
(E15) 255-7534

Fax [615) 258.3031

RECEIVED

MAR 1 4 2007

Clerk of the Courts
Rec'd By

As a practicing lawyer since 1961 and a Rule 31 General Civil Mediator since 1997, |
want to go on record as being unalterably opposed to the ahove proposed rule. There are a
number of reasons why. I will only briefly comment.

My experience has been that any form of court ordered mediation is far less effective than
mediation that is voluntary with perhaps a “recommendation” at the trial level, At the appellate
level it would be a disaster and manifestly unfair to the parties, especially the plaintiff in
contingent fee cases, who would be called upon for yet another expense where the appeal in most
cases oftentimes makes the appeal a losing proposition, even when successful,

There are enough “cottage industries” in the practice of law. We do not need another one.

Sincerely,

Zr's ity

VINCENT E.WEHBY

vew/kwr
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The Honorable Michael Catalang M 1
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401 7% Ave., No.
Mashville, TH 37219

Dear Mr. Catalano:

I am writing to add my voice to the growing opposition to the
Supreme Court’s mandatory appellate mediation rule.

As a lawyer, I have always considered rigorous analysis to be
fundamental to our profession. Conseguently, I am dismayed the
Supreme Court would consider imposing mandatory appellate
mediation. 2Rs far as I am aware, no “problem"” has been identified
that would justify such a rule. Nor am [ aware of any reasoned
analysis that mandatory mediation is necessary toe fix whatever the
problem is perceived to be. Without such analysis, I am left with
the conclusion the propeosed rule is the result of a special
intersst group, i.e., mediators, seeking additional work and/or
that the Court does not believe lawyers are capable of representing
their clients’ interests.

Without an understanding of the perceived problem, I cannot
legitimately suggest possible alternatives to the proposed rule.
I am gertain, however, that neither the proposed rule nor the
process that produced the rule are consistent with the best
interests of the legal profession or the people of the State of
Tennessea.

Very truly yours, (AC‘_w_ﬂ
Mary Martin Schaffner

MMS5:ja
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Mike Caralano, Clerk

TENNESSEE APPELLATE COURTS
100 Supreme Court Building

401 7" Avenue North

Nashville, TN 37219-1407

Re: Proposed Tenn. Sup. Ct. Rule 48

Dear Mike:

March 14, ZGGT_

|[DECEIVE)
| L]\L MAR 1 4 2007

o

I write to express dismay at this proposal. Mediation at the threshold level works
because it forces litigants to see the chinks and defenses to what mitially is a myopic view
of their subjective case. By the time a case reaches appellate level, the litigants are battle
tested and entrenched, and the chances of reaching a mediated settlement are remote,

I urge you not fo mandate appeilate mediation.

JDB:mmw
Enclosure(s)

mike catalunn letier. mmw
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Cordially yours,

(ol el

O’Neal, Walker & Boehm

An Assocanon of Atterneys Including a Frofessional Corperasdm
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FROM Howard & Howard, BC

P.O. Box 331214 = AR
Nashville, TN 37203 D EC = ME
(615) 385-5300 " MAR 14 2007
By,
March 14, 2007
Mr. Michael W. Catalano, Clerk VIA FACSIMILE (615-532-8757)

Tennessee Supreme Court
100 Supreme Court Building
401 Seventh Avenue North
Nashville, TN 37219-1407

Re:  Proposed Tennessee Supreme Court Rule 48 Comments

Dear Mr. Catalano;

Please accept thc comments of the Tennessee Lowyers' Association for Women
(“TLAW™) relative to the proposed Tennessee Supreme Courl Rule 48 regarding
mediation of civil case appeals at the appellate court level.

TLAW has concerns with regard to the mandatory nature of the mediation which is
proposed by Rule 48, By the time most cases reach the appellate stage, they are in a
different posture than at the trial court level. In some cases, positions of the parties have
hardened to the point that mediation would be pointless. Mandatory mediation will pose
additional costs to litigants, and additional burden. The lawyers who have a
responsibility to their clients are in a better position to decide if mediation would be
helpful as opposed to an employee of the Administrative Office of the Courts. It is
TLAW’s position that while mediation in general has proven itself to be very beneficial
to our justice system, it should be voluntary, not mandatory, in the appellate court system.
The decision on whether to mediate at the appellate level should be left to the litigants
and their counsel. An alternative to the rule currently proposed would be for an
Administrative Office of the Courts’ employee to inquire of the parties to an appeal as to
whether or not mediation would be helpful as there is not currently a mechanism in place
to propose mediation to the parties to an appeal. The Er?ﬁﬂsed rule gives a mediation
administrator the final decision making authority as to whether or not parties are required
to mediate on appeal. This substitutes the judgment of someone with little familiarity
with the case for that of lawyers and parties who are intimatcly familiar with the casc.

Another concern is that the source of published and unpublished case law of Tennessee is
largely from the appellate courts. If cases are mediated rather than considered and
decided by an appellate court, there may be fewer opinions on the law to guide
Tennesseans.

03/14/2007 WED 12:29 [TX/RX N0 7766] Hoo2
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Mr. Michael W. Catalano, Clerk
March 14, 2007
Page 2

Thank you for your attention to this matter. Should you have any questions, please
contact me at (865) 588-4091 or heather(@howardhowardlaw.com.

Sincerely,

Heather G. Anderson
Recording Secretary, TLAW

ce:  Jacqueline B, Dixon, Esq.
President, TLAW

03/14/2007 WED 12:29 [TX/RX NO 77661 [oo3



RECEIVED
RUSSELL L. LEONARD
Attorney At Law MAR 1 4 2007
315 North High Street
Winchester, Tennessee 37398 Rﬁ!s“;}r“' the. Lonis
(931) 962-0447 —_—

(931) 962-1816 - fax
rleconardi@netcomsouth.com

March 13, 2007

Mike Catalano, Clerk
Tennessee Appellate Courts
100 Supreme Court Building
401 7th Avenue North
Nashville, TN 37219-1407

RE:  Proposed Tennessee Supreme Court Rule 48
Proposed 10 S. Ct. R. 48- Mandatory Appellate Mediation

Diear Mr. Catalano

[ recently received a lefter dealing with the proposed mandatory appellate
mediation. Iam very much against this. By the time most cases are al the appellate level
they are way beyond the possibility of mediation. In the few cases where mediation may
be of substantial value it certainly can be utilized without the necessity of a mandatory
rule. I fail to see how such a rule could practically benefit the parties in most cases, or
how it could possibly assist in improving the appellate decision-making process. Given
the nature of this proposed rule I am extremely curious as to who is sponsoring it? And
further, to serve what purpose?

1 personally believe that it will be an expensive, and, most often, useless and time
consuming endeavor if adopted. 1 believe that in most cases it will not represent a viable
alternative.

I appreciate the opportunity to share my opinion, and sincerely hope that others
are doing the same as well.

Russell. L. Leonard
RLL/jm



VINCENT E. WEHBY
ATTORMEY AT LAW
501 Union Streat, Sults 500 P (9 B 25350031
Mashville, TH 37212
[615) 255:7534

March 13, 2007 RECEIVED

Mike Catalano, Esq. MAR 1 4 2007
Clerk, Tennessee Supreme Court
100 Supreme Court Building
401 7™ Avenue North

Nashville, TN 37219-1407

Clerk of the Courls
Rac'd By

Re: Proposed Provisional Rule 48

Dear Mr.Catalano:

As a practicing lawyer since 1961 and a Rule 31 General Civil Mediator since 1997, 1
want to go on record as being unalterably opposed to the above proposed rule. There are a
number of reasons why. I will only briefly comment.

My experience has been that any form of court ordered mediation is far less effective than
mediation that is voluntary with perhaps a “recommendation” at the trial level. At the appellate
level it would be a disaster and manifestly unfair to the parties, especially the plaintiff in
contingent fee cases, who would be called upon for yet another expense where the appeal in most
cases oftentimes makes the appeal a losing proposition, even when successful.

There are enough “cottage industries™ in the practice of law. We do not need another one.

Sincerely,

e

VINCENT E.WEHBY

vew/lowr



DOUGLAS M, FISHER
DARRELL G, TOWNSEND
MARY MARTIN SCHAFFNER
TRACY SHAW

ROBERT H. WALDSCHMIDT
THOMAS M. PINCENEY, IR,
WILLIAM B, JAKES, Il

FREDERICK W. HODGE, JR.

ROBERT M. BURNS

G. ANDREW ROWLETT
DERRICK C. SMITH
GREGORY W. CALLAWAY
HEIL MARTIN MCINTIRE
STEPHEN W. ELLIOTT

LA OFFICES
HOWELL & FISHER
PLLL
COUAT SOUARE BUILDING
300 JAMES ROBERTSOMN PAREWAY
MASHVILLE, TEMNESSEE 37201-1107
[E15) 244-3370
Fax (G15) 248-4B63

March 12, 2007

PATRICK D. WITHERIMNGTON
SUSAN BCOTT VANDYKE
HUGH-C, GRACEY, NI
SUSAN O, BASS

AMAON 5. GUIN

TIMOTHY F. HARLAN
JENMIFER O, MORONEY

MORATON B, HOWELL
1818-2000

RECEIVED
MAR 1 4 2007

The Honorable Michael Catalano
Clerk of Appellate Courts Claik BE 1B T
Supreme Court Building Rec'd By

401 7" Ave., No.
Mashville, TN 37219

Dear Mr. Catalanoc:

I am writing to add my voice to the growing opposition to the
Suprems Court’s mandatory appellate mediation rule.

a4s a lawyer, 1 have always considered rigorous analysis to be
fundamental to our profession. Conseguently, I am dismayed the
Supreme Court would consider imposing mandatory appellate
mediation. As far as I am aware, no “problem” has been identified
that would justify such a rule. HNor am I aware of any reasoned
analysis that mandatory mediation is necessary to fix whatever the
prochlem is perceived to be. Without such analysis, I am left with
the conclusion the proposed rule is the result of a special
interest group, i.e., mediators, seeking additional work and/or
that the Court does not believe lawyers are capable of reépresenting
thelr clients’ Iinterests.

Without an understanding of the perceived problem, I cannot
legitimately suggest possible alternatives to the proposed rule.
I am certaln; however, that neither the propeosed rule nor the
process that produced the rule are consistent with the best
interests of the legal professieon or the people of the State of

Tennsssee.
Very truly yours, /&chﬂzfaﬂ_‘ﬂ
Mary Martin Schaffner

MMS:ja
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O'NEAL, WALKER

Law Offices _ & BOFHM
Thomas H O'Neal DC March 14, 20067
J. Taylor Walker

Jeffrey D. Boeha

Suits 1600

Firast Tcrlmr__:a-am: Emilriina ﬁ —r
Market Stroc L E
(493) 7565111 | ”\‘L MAR 1 4 2007

Fax (473) T56-7945
emnil: onealpe@hellouth nat By

Mike Cartalano, Clerk

TENNESSEE APPELLATE COURTS
100 Supreme Court Building

401 7% Avenue North

Nashville, TN 37219-1407

Re: Proposed Tenn. Sup. Ct. Rule 48
Dear Mike:

I write to express dismay at this proposal. Mediation at the threshold ievel works
because it forces litigants to see the chinks and defenses to what inttially is a myopic view
of their subjective case. By the time a case reaches appellate level, the litigants are battle
tested and entrenched, and the chances of reaching a mediated settlement are remote.

I urge you not to mandate appellate mediation.

Cordially yours,

| 6&:&4
gigyﬁg/_ Boehm T
O'Neal, Walker & Boehm

JDB:mmw
Enclosure(s)

mike eatalanodettcr. mmw

An Amsecanon of Attrrmeys Ineluding o Prefessional Corporznon
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FROM Howard & Howard, PC

P.O. Box 331214 =it
Nashville, TN 37203 D ECE HWE
By

March 14, 2007

Mr. Michael W. Catalano, Clerk VIA FACSIMILE (615-532-8757)
Tennessee Supreme Court

100 Supreme Court Building
401 Seventh Avenue North
Nashville, TN 37219-1407

Re: Proposed Tennessee Supreme Court Rule 48 Comments

Dear Mr, Catalano;

Please accept thc comments of the Tennessee Lawyers’® Association for Women
(“TLAW™) relative to the proposed Tennessee Supreme Court Rule 48 regarding
mediation of civil case appeals at the appellate court level.

TLAW has concerns with regard to thc mandatory naturc of the mediation which is
proposed by Rule 48. By the time most cases reach the appellate stage, they are in a
different posturc than at the trial court level. In some cases. positions of the parties have
hardened to the point that mediation would be pointless. Mandatory mediation will pose
additional costs to litigants, and additional burden. The lawyers who have a
responsibility to their clients are in a better position to decide if mediation would be
helpful as opposed to an employee of the Administrative Office of the Courts. It is
TLAW’s position that while mediation in general has proven itself to be very beneficial
to our justice system, it should be voluntary, not mandatory, in the appellate court system,
The decision on whether to mediate at the appellate level should be left to the litigants
and their counsel. An alternative to the rule currently proposed would be for an
Administrative Office of the Courts’ employee to inquire of the parties to an appeal as to
whether or not mediation would be helpful as there is not currently a mechanism in place
to propose mediation to the parties to an appeal. The ﬂm osed rule gives a mediation
administrator the final decision making authority as to whether or not parties are required
to mediate on appeal. This substitutes the judgment of someone with little familiarity
with the case for that of lawyers and parties who are intimatcly familiar with the casc.

Another concern is that the source of published and unpublished case law of Tennessee is
largely from the appellate courts. If cases are mediated rather than considered and
dccided by an appellate court, there may be fewer opinions on the law to gunide
Tennesseans.

03/14/2007 WED 12:29 [TX/RX NO 77661 Mooz
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Mr, Michael W, Catalano, Clerk
March 14, 2007
Page 2

Thank you for your attention to this matter. Should you have any questions, please
contact me at (865) 588-4091 or heather@howardhowardlaw.com.

Sincerely,

Heather G. Anderson
Recording Secretary, TLAW

cc:  Jacqueline B, Dixon, Esq.
President, TLAW

03/14/2007 WED 12:29 [TX/RX NO 77661 @003
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ERIN N FALMER
CHASITY F. GOODMER
JOHN L FARRINGER I/
CHARLES | MALONE

WALKER, TIPPS & MALONE
ATTORNEYS AT Law
2300 CONE NASHVILLE PLACE
150 FOURTH AVENUE, NORTH
MASHVILLE, TEMNESSEE 37218

TELEFHOME (815) 313-5000
VW WALKERTIPPS.COM

DirecT DiaL: (615) 313-6003

Fax: {515) 313-6001

E-MaIL: BWALKEREDWALKERTIFFS COM

March 15, 2007

VIA FACSIMILE NO. (615) 532-8758
AND FIRST CLASS MAIL

Mike Catalano. Clerk

[RECEVED]
Tennessee Appellate Courts

100 Supreme Court Building MAR 1 6 2007
401 7" Avenue North

Nashville, TN 37219-1407 Rniisr;y of the Couns

—————

Re:  Proposed Rule 48 (Appellate Mediation)

Dear Mr. Catalano:

Please convey these comments to the Court in opposition to the proposed Rule 48.

I oppose the adoption of court sponsored or mandated mediation at the appellate level. 1
believe mediation at the trial level has generally been a good thing. However, more of a good
thing is not always good. One can die from too much aspirin. At the trial level, when the case is
just beginning and initial discovery has been gathered, there is a prime incentive for successful
mediation. with substantial cost savings for those cases that are settled early in the process or
even immediately prior to complex trials. This does not obtain at the appellate level.

By the time a case has failed mediation at the trial level and gone through trial, there is
not a great deal mediation can do to enlighten the litigants and attorneys on the risks/benefits of
continued litigation on appeal. Facts will have been found, issues decided, and damage claims
valued. By comparison to trial preparation and conduct, there isn't nearly so much cost
remaining in the typical case at the appellate level. What is left is time to be consumed before
closure. Herein lies my other reason for opposition -- more time delay and cost to litigants.

The proposed rule says initially that it is not the intent to extend the time for resolution;
but then sets up an admimstrator, administrative office, time schedules, forms, screening,
discretionary consideration, reconsideration, selection of mediators, objections, and a stay from
the beginning of the appellate process. All this is time consuming and costly, and simply another
billing opportunity for attorneys—adding cost. A task force person told me that the screening




Mike Catalano, Clerk
March 15, 2007
Page 2

process was designed to select only those cases that appear to benefit from mediation. However,
the administrator will have to screen them all to find the mediation candidates. This is £0ing to
require staff and soon more staff and will plainly establish another process that interferes with
the rights of litigants to have their cases decided by judges in a timely and just manner. 1 believe
that we in the legal system run a serious risk of swamping the judicial system with administrative
process at the expense of substantive justice.

We have appellate mediation in the 6" Circuit now. [ do not know the statistics, but from
personal experience in several cases, the mediation constitutes only a billing opportunity for each
set of lawyers; and I cannot remember one that settled because of the mediation.

Finally, reviewing the administrative process in the proposed Rule 48, T would much
prefer to spend the money on additional judicial staff, law clerks, or even additional panels of
Judges to accomplish the work load of appellate requirements,

Thank you for permitting these comments,

Yours very truly,

Robert J. Walker

FIW/em




LAW OFFICES

WILLIS & KNIGHT, PLC

ALFRED H KMIGHT TWO FIETEEN SECOND AVEMUE, MORTH

; TELEFHONE
alfredkerghtwilliskoghl. com

NASHVILLE, TENMESSEE 3720 ISEG) 2599800

TELECORIER
(GISY 258-3490

February 26, 2007

RECEIVED

a: ) MAR 1 6 2007
Appellate Court Clerk Mike Catalano
Tennessee Appellate Court Clerk of the Courts
401 Seventh Avenue; North Rec'd By

Supreme Court Building
Nashville. TN 37219

Drear Clerk Catalano:

I have reviewed the proposed Rules for mandatory appellate mediation. As a practicing trial
and appellate lawyer for more than 40 vears [ believe the proposed Rule is a mistake. This beliefis
fortified by my experience with the Sixth Circuit mediating process. Among other things, | believe:

1. That the worst time to enforce mediation is after a trial judgment has been entered
in favor of one party ot the other. This is particularly true when the parties have declined to
voluntarily seek mediation. Lawvers who prevail in the trial court almost invanably beheve that the
judgment will be affirmed on appeal. At the very least, they would rather fight lor what they have
obtained than graciously give any substantial portion of it to the other party.

2 Under the proposed Rules the decision to mediate would be in the hands of an
admimstrator who presumably knows far less about the case than the lawyers who tried it and is not
a satisfactory substitute for a trained appellate judge. Lawyers who do not wish to mediate
voluntarily will appropriately feel resentment that they are being forced to negotiate with each other
by such a process. [ have experienced great satisfaction from some pre-trial mediations | have
engaced m. Thev are voluntary and are engaged in before the parties’ rights have been solidified by
a judicial ruling. | have had the reverse experience with federal appellate mediation. To the exient
these have been compulsory mediations, the other lawyer and | have never golten close to an
agrecment or even 1o a reasonable settlement discussion with one another, On the other hand, Thave
settled some trial judgments by voluntary negotiations which satisfied both parties.

[t scems to me that compulsory post-trial mediation would. in almost every case, simply
prolong an already lengthy appellate process. As vou know much better than I do the volume of
litigation has slowed final resolution of lawsuits to a crawl over the past few decades. In my view
the proposed mediation procedure would simply add to the paperwork and detract from the spead
of the appellate process as a whole.

The fact that Alabama has adopted such a process does not impress me very much. My
appellate experience in Alabama indicates that it is rare to be granted an oral argument in the




Appellate Cownt Clerk Mike Catalano
Fehruary 28, 2007
Page 2

Supreme Court of Alabama. Obviously, the velume of litigation per judge has compelled that Court
Lo adopt procedures that make appeals less efficacious. Thope that the Tennessee appellate process
has not arrived al a similar destination. If it has, 1 suggest that other, more useful, steps might be
taken. Slowing the process down with an essentially useless bureaucratic roadblock 15 not, in my
view, the answer.

AHK/je

s Chiefl Justice William M. Barker
Justice Janice M, Holder
Justice Cornelia &, Clark
Justice Gary R. Wade
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March 15, 2007

VIA FACSIMILE (615) 532-8757 and U.S. MAIL
Mike Catalano, Clerk

Tennessee Appellate Courts

100 Supreme Court Building

401 7" Avenue North

Nashville, TN 37219-1407

Re:  Proposed Provisional Rule 48
Rules of Tennessee Supreme Court

Dear Mr, Catalano:

Thank you for the opportunity to comment on proposed provisional rule 48 to the Rules
ol the Tennessee Supreme Court, This office appreciates the time and effort expended by the
task force on this issue and supports the concept of alternative dispute resolution. We are
concerned, however, about the mandatory aspect of the proposed rule, given the volume and
natuie of civil appeals handled by this office.

This office handles a high volume of civil appeals. It has always taken a proactive
approach to settling matters that are suitable for settlement, and therefore we do not anticipate
that a mandatory mediation rule would result in a significant number of additional settlements.
In addition, due to the unique nature of our client, a number of our cases - parental terminations,
challenges to the constitutionality of a statute, writs of certiorari/UAPA appeals, and cases with
unrepresented parties, among others —involve subject matters or issues that are not suitable to
mediation.

Accordingly, we are concerned that a mandatory rule, particularly one that gives broad
discretion to the administrator in the selection of cases for mediation, will result in significant
delay in the resolution of our appeals, Such a delay could adversely impact the interests of the



Letter to Mike Catalano
March 15, 2007
Page2 of 2

state and place an additional burden on the lawyers in this office. This office would endorse an
optional mediation program but is concerned about the impact on the state and its lawyers of a

mandatory program.

Yours very truly,

A

Robert E. Coopér, J
Attorney General and orter

REC/csh
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Director
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By,
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~MAR 152007

Comments from Tennessee Association Of
Professional Mediators regarding Proposed Rule
for Appellate Mediation

Support for Proposed Rule 48:

For the reasans set forth below, the Tennessee Association of
Professional Mediators would like to voice its support for
appellate mediation in Tennessee and, in particular, the
proposead Tennessee Supreme Court Rule setting forth a
process to require more mediation at the appellate level.

About Our Organization:

The Tennessee Association of Professional Mediators (TAPM)
is an organization of approximately 140 members, which has
just celebrated its first anniversary on March 6, 2007. Although
its membership is currently concentrated in the Middle
Tennessee area, it has members from across the state. The
primary requirement for membership is that all members must
be Rule 31 trained mediators. There is a healthy mix of civil and
family mediators, and our members come from a wide range of
professions.

Many of TAPM’s members already serve on the Tennessee Bar
Association (“TBA”) ADR Committee, the Nashville Bar
Association (*NBA") ADR Committee, NBA Appellate Practice
Committee, the NBA Family Law Committee, and the NBA
Circuit/Chancery Committee. The President of the TAPM is
Marietta Shipley (who served on the Appellate Mediation Task
Force). The President-Elect is Randal Mashburn who is an
active business dispute mediator. The past President is Jack
Waddey, a patent attorney and national mediator. Directors
include Jan Walden, a long time mediation advocate; Mike
Sadler, a former judge who mediates in both Tennessee and
Mississippi; and John Williams, attorney and mediator (who
settled the high-profile Predators’ cheerleader’s case).

TAPM Comments on Appellate Mediation Rule

[
03/15/2007 THU 13:44 [TX/RX NO 7770] [@oo2
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TAPM’s Position:

Obviously TAPM is pro-mediation. Indeed, one of the primary
purposes of our organization is to promote mediation. We
would, however, like to provide a few comments on why we
belleve that mediation can be helpful even at the appellate
stage of a dispute.

= Most of the normal benefits of mediation at the trial level
are likewise applicable at the appellate level, including
allowing the parties to reach a mutually satisfactory
result, cost savings, efficiency, availability of more
crealtive options, etc.

« In some cases, disputes that could not be settled at the
trial level - due to high emotions, lack of sufficient factual
information or a serious discovery or evidentiary issue —
can more easily be resolved at the appellate level. Yet
the culture in the legal community has not been to think
of mediation as an option on appeal. Some tangible
support for the mediation process is therefore needed to
encourage mediation at the appellate level.

» The appellate process can be expensive, and, in many
cases, the result is a remand back to trial court where
even greater expense is incurred. Therefore, the
appellate process is not always the end of legal
proceedings but often just the mid-way paint.

« Circumstances often change during the litigation process
such that settlement becomes viable at the appeliate
stage due to the mere passage of time, financial
sethacks, business considerations or other factors.
However, once the trial is over and the lawyers have
fewer reasons to talk to each other, settlement becomes
an afterthought and mediation is usually not considered.
A formal appellate mediation process can put settlement
options back an the front burner.

e One or both parties to an appeal may have some
reluctance to have a reported decision — either due to
greater publicity or concerns about precedent. Exploring
mediation to resoive a matter before there is an appellate
decision should be encouraged in such situations.

» Having a formal process that requires a conscious

decision about the mediation option avoids having one

TAPM Comments on Appellate Blediation Rule
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party appear “weak” for suggesting additional settlement
discussions after the trial is over.

+ Mediation can involve creative solutions beyond the
power of the court system. Even more than at the trial
level, the relief that can be granted by an appellate court
can be quite limited, depending on exactly which issues
are appealed and the procedural status of various
matters. Mediation provides many more options.

* Mediation may preserve and heal relationships,
particularly in the family area or where there are on-going
relations such as in small businesses, construction, real-
estate, community disputes, and governmental disputes.
Of course, this is true at the trial level as well. Howsver,
by the time a case makes its way to the appellats level,
enough time has sometimes passed that the importance
of such relationships is clearer to the parties and they
may be more receptive to a resolution — yet the current
system does nothing to encourage it.

« The screening process built into the proposed rule allows
for a skilled screener to eliminate 50% of the cases fram
mediation and the administrator can address issues
brought up by the other 50% if someone is reluctant to
mediate. Thus, while it would be “required” mediation in
certain instances, there are sufficient safeguards to
assure that it is not utilized where it would not be
productive.

= \While Tennessee judges in general have been supportive
of mediation, it is clear from Tennessee's experience, as
well as other states, that mediation does not come into
widespread use until there is a greater push from the
courts, beyond mere encouragement. Having a
mandatory system, but with appropriate screening of
cases, is a necessary step toward creating a legal
atmosphere where attempted resolution by the parties is
a critical step in each stage of the process — including at
the appeal level.

s The mandatory nature of the order of referral (of the
cases properly screened) is necessary as voluntary
mediation has proven to be ineffective in other states as
outlined in: 5 JAPPPR 409 5 J.App.Prac. & Process
409 Appellate Mediation in Pennsylvania: Looking
Back at the History and Forward to the Future (2003);

TAPM Comments on Appellate Blediation Rule
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and 42 SANDLR 177 42 San Diego L. Rev. 177
Appellate Mediation - "Settling” the Last Frontier of ADR
(2008)

In short, we believe that parties should have the right, and be
encouraged, to mediate at every stage of the legal process,
from pre-litigation to appellate mediation or post-appellate.
While a purely voluntary system may be ideal in principle, it is
difficult to take full advantage of the benefits of mediation
without the backdrop of the legal system and with some degree
of a mandatory process.

The appellate courts are vitally necessary for the court system
to be a revered part of our system of law and justice. However,
mediation can be equally important at the appellate level as it is
earlier in the process. Indead, the timing and status of the case
may make it even more ripe for resolution — but, again, the court
system needs o create a culture and a process that encourages
and, in some cases, mandates mediation.

Therefore, TAPM supports the appellate mediation process in
Rule 48.

TAPM Comments on Appellate #Mediation Rule

03/15/2007 THU 13:44 [TX/RX No 7770] Eioos
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Michael W. Catalano, Clerk
Tennessee Appellate Courts

100 Supreme Court Building

401 7th Avenue North

MNashville, Tennessee 37219-1407

Re:  Proposed Provisional Tenn, 8. Ct. Rule 48

Dear Mr. Catalano:

| am writing in response to the request for comments on the proposed provisional rule for
mandatory mediation in civil cases filed in the Tennessee Court of Appeals. My review of the
proposed rule has led me to the considered conclusion that its adoption would not achieve the
goal of making resolution of civil cases more efficient and less costly, but would have quite the
opposite effect: the rule would make the resolution of civil cases far less efficient and far more
costly and it would result in some other, undesirable consequences as well.

Mediation at any stage of litigation is salutary. It is the mandatory component of the
proposed mediation rule that poses a problem, particularly at the appeals stage. By the time a
notice of appeal has been filed, it is a foregone conclusion that settlement and ADR options have
been explored — repeatedly. The parties to the appeal are fully aware of ADR opportunities and
will voluntarily continue to explore those opportunities, if it makes economic sense to do so.
Mediation is, of course, currently available to litigants at the appellate level, should they opt to
revisit that pathway to resolution. But taking that path should be their choice, not a forced
march.

Required mediation, in my experience in the Sixth Circuit, has never borne fruit. Late-
stage intervention is substantially less productive than intervention at the trial level, because the
appellant, having lost at trial, has nothing further to lose, and the appellee, having prevailed at
trial, is rarely ready to compromise the victory. Thus, in the vast majority of appeals, required
mediation only will only add to the time and expense of the appeals process, a process that is
already protracted and costly. The mediation time-line and the additional paperwork and
procedures called for in the proposed rule are considerably more onerous than the settlement
procedures in the Sixth Circuit. The full-blown mediation contemplated by the rule very well

37840001 2484-000]
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may — assuming the attorneys, the mediators, and the parties prepare properly — cost as much as
the appeal itself.

The cost of mandatory mediation will be an additional cost, except in the few cases in
which the mediation may result in settlement. Preparation and presentation of a case for
mediation is not the same as the preparation and presentation of an appeal to the Court of
Appeals. Thus, the bureaucratic layers added to the appeals process by the proposed rule will
require considerable work that cannot effectively be recycled in preparing and presenting the
appeal.

Because of the substantial, extra expense, appellate mandatory mediation threatens to
produce a two-liercd justice system, in which only the wealthy can afford full access to the
judicial system and a final adjudication based on law. Voluntary use of the mediation process
can undoubtedly result in a win-win outcome. But coercion into mediation can result in coercion
in mediation.

Of most concern, however, is the potential for mandatory mediation to undermine the
public's confidence in the appellate judicial system in a number of ways. Litigants are already
hard pressed to understand the time-gap between the filing of an appeal and the filing of the
decision in the case. Mandatory mediation will only increase the gap and the frustration. Cases
on appeal generally turn on a question of law, and the litigants are looking for finality based on
the rule of law. Court-mandated mediation sends a message to the litigants that the courts are
reluctant to adjudicate their cases and thwarts their expectations of having a law-based decision.
The purpose of appellate adjudication is not simply to resolve conflicts, but to explain the bases
on which particular conflicts are resolved, to set guiding precedent (and thereby to reduce the
adjudication of similar conflicts in the future), and to give force to public values. Mediation is a
private, not a public enterprise. When a dispute is mediated, the court is deprived of the
opportunity to perform these functions, and the public is deprived of the precedent that the court
would otherwise set.

Sincerely,

Shnatree Wz‘%

Andrée 8. Blumstein

ASB/sl
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I write to voice my concern about mandatory mediation as part of the appellate process.

Why not? More expense. More delay—the two things that make many of my clients
anxious to avoid “going to court” if they can. This is particularly true of those who face
recurring claims and lawsuits—insurers, fleet operators. most businesses with large self-insured
retentions that manage their own lawsuits.

Avoiding court? Yes. Adjusters who manage vehicle accident cases say they pay claims
they do not owe because “justice” is too expensive. What's the point in winning the battle and
then losing the war by paying more for a trial and mayvbe an appeal than it would cost to settle the
claim? Automobile cases once were a large part of our practice. Now they are scarce.

Where have the trials gone? Lawyers of my generation who used to be in court more
days than in the office ask this question often. usually with a follow-up of “How are the young
lawyers going to leam how to try a case when almost nobody wants a trial?™

Why so much expense? Too many document requests. Too many interrogatories. Too
many motions, Too many exorbitant expert witness fees. Too many depositions. Too many long
depositions. Too many lawyers at trial or at depositions. Too many appeals that run up too much
expense. We lawyers are to blame for much of that.

The court system is broken is what many say. Costs too much, Takes too long. How can
vou tell? A lawyer in my firm recently went looking for a circuit judge to approve a workers
compensation settlement. The circuit courtrooms were dark or vacant. Someone in the clerk’s
office told him there was nothing scheduled for any of the circuit judges that day. He found a
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criminal court judge and convinced him that he had authority to approve the settlement.

Why was nothing scheduled that day? My guess is that people who once might have
been in court were busy with voluntary mediation, before expense and delay mounted o the
point of exasperation. A lawyer in my firm has acted as mediator in more than 1,400 cases in the
last three-plus years. T know at least a half-dozen other mediators who also mediate cases that
come to them because the parties want to avoid courts.

What else will people do to avoid courts? Several years ago [ represented a liability
insurance company with a regular stream of cases. The claim manager refused to use General
Sessions Court. He would allow defaults in Sessions and appeal to Circuit. Didn’t want to pay for
two trials.

Remember the Medical Malpractice Review Board? Useless and annoying time and
expense loaded on top of already-loo-expensive preparation for medical malpractice trials. That
was the view of many people who dealt with it.

If pre-trial mediation is so popular, why not more mediation? One reason many
people opt for pre-trial mediation is that it is velunrary, as well as quick and relatively cheap.
They want to mediate. But after someone has paid for a trial and has won, can you imagine the
task of the winning lawyer in telling the client. “Yes. you won in court fair and square, and spent
the time and money to do it, but now the law requires that you go back to square one and spend
more time and money to discuss settlement?” What will the winner say about thai court system?

Worn-out and disgusted. That’s the way many people now feel after exposure to the
court system, win or lose. Blame the lawyers, but also blame the already tortuous road to finality.
Don’t pile another layer of time and expense on people who, like it or not, must use the courts.
Don’t have them accusing us of make-work featherbedding for our mediator friends—or for

devising still another way to run up our own fees.
wmcerely, -
£

Douglas Fisher
Ib/dmf
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Re:  Proposed Tenn. Sup. Ct. Rule 48
Dear Mike:

Pwrite to express dismay at this proposal. Mediation at the threshold ievel works
because it forces litigants to see the chinks and defenses to what initially is a myopic view
of their subjective case. By the time a case reaches appellate level, the litigants are battle
tested and entrenched, and the chances of reaching a mediated settlement are remote.

I tirge you not to mandate appeilaie mediation,

Cordially yours.
Mﬂmm T
O’Neal, Walker & Boehm

JDB:mmw
Enclosure(s)

imike catalano Jetter, mmow

An Association of Amomeys Including o Professional Corporation
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Mike Catalano, Clerk

TENNESSEE APPELLATE COURTS
100 Supreme Court Building
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CHARLES H. WARFIELD
3737 West End Avenue, Apt. 305
MNashville, Tennessee 37205

Nashville, Tennessee 37219-1407

Re:  Proposed Tenn. 8. Ct. R. 48

Dear Mike:

RECE!VED
MAR 1 5 2007

Clerk of t
Rec'd By ki Courts
“_-_-_'_‘—-—-—__

This letter is in regard to the proposed mandatory appellate mediation rule. T am opposed to the

proposed rule.

I recognize that mediation is a helpful process at certain stages of litigation, especially at the trial
court level. In fact, many cases may have already been through mediation by the time they reach
the appellate courts. One of the valid criticisms of our judicial system is the slowness of the
process. To add another step to the judicial process by mandating mediation would further slow

the process.

Another valid criticism of our judicial system is its expensive nature. By mandating mediation,
we make the system even more expensive,

For the reasons stated above, 1 oppose a mandatory mediation rule. While 1 think it is
unnecessary, | would not oppose a voluntary mediation rule.

Sincerely,

L/ i
I.'rI LT R

Charles H. Warfield

kps

O7000M:2:718729: 1 NASHVILLE
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Tennessee Appellate Courts
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March 14, 2007

Re:  Proposed Provisional Rule 48, Rules of the Tennessee Supreme Court
Dear Mr. Catalano:

These are my written comments concerning the proposed provisional Rule 48, Rules of
the Tennessee Supreme Court, which accompanied the December 13, 2006 order of the
Tennessee Supreme Court. [ offer these comments solely as my individual opinions and in no
representative capacity for my law firm or any other organization or entity.

T'have been a Tennessee lawyer for 29 years. My practice has almost exclusively
invelved litigation of civil cases in Tennessee state and federal courts. A substantial number of
cases in which I have been involved have included appeals within the Tennessee appellate
svster.

I believe that the proposed Provisional Rule 48 is unnecessary and that, if adopted, it
would lead to waste of time and resources of litigants and attorneys and to delay in resolution of
appeals.

Owver the past ten years or so, mediation in the trial courts has, of course, become a virtual
routine. It has, by and large, served its intended purposes well. It has facilitated the resolution of
lawsuits and potential lawsuits, and it has done so in, according to my perception, a reasonably
cfficient and economical manner. My experience informs me, however, that mediation at the
trial court level is almost uniformly unsuccessful when it is ordered against the wishes of one or
more of the parties. In other words, mediation works best when all parties want it. It is not
effective, and indeed can be counterproductive, when parties are ordered into the process against
their will.

The thrust of proposed provisional Rule 48 is that partics can be ordered 1o mediation
whenever the Appellate Mediation Administrator deems it appropriate.
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Uniformly the enticisms which the public directs toward the justice system are:

{1 “It costs too much;™ and
(2) “It takes too long.”

Adoption of the proposed Provisional Rule 48 would only provide additional legitimate grounds
for those criticisms.

The rule provides for the set up and operation of an additional layer of administrative
bureaucracy within the appellate court clerk’s office. Somebody has to pay for that. Presumably,
it will be Tennessee taxpayers. There has been no showing that this “investment” would provide
any “return.”

The rule provides for an elaborate system of document preparation and filing by litigants.
Lawyers would spend their time complying with the requirements of the rule. Clients would pay.
Again, there has been no showing that this increased expense has any likelihood of leading to
more economic results than does the present system.

The rule provides for private mediators. Clients would pay.

Inevitably, the additional layer of action preliminary to a resolution of a case on its merits
in the Court of Appeals will lead to delay in resolution of the case.

My experience is that the majonity of cases which end up in the appellate system have, at
some point, gone through a mediation. Indeed, many trial courts in the state now make
mediation mandatory before a case even can go to trial. If a case has been once mediated at the
trial court level, what is the likelihood that it will be resolved by mediation at the appellate level?
Is there any data to suggest that the likelihood of resolution at the appellate level increases after a
failed mediation at the trial court level?

Finally, I suggest that proposed Provisional Rule 48 is unnecessary for a reason which 1s
obvious based on a review of Tennessee Supreme Court Rules as they presently exist. Parties
who wish to mediate their cases while on appeal are free to do so. All they have to do 1s arrange
to have a mediator and go through the process. 1have done this; it has worked.

There has been no showing that an administrative bureaucracy set up within the office of
the appellate court clerk is necessary to facilitate this process which is available to all and, by this
time, certainly well known to all Tennessee attorneys.

Wery truly yours,
Darrell G. Townsend
DGT/Imh
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Dear Mr. Catalano:

We are writing pursuant to the Tennessee Supreme Court’s December 13, 2006
Order soliciting comments concerning proposed provisional Rule 48 of the Rules of the
Tennessee Supreme Court (“Rule 487). As explained below, based on our collective experience.
we believe that adoption and implementation of Rule 48 would not make resolution of civil case
appeals more efficient or economical.

By way of background, this firm maintains a very active civil litigation practice.
with thirty-five of our lawvers practicing in that area. Our civil lifigation practice generates
involvement in many civil appeals each year, including appeals in the Tennessee Court of
Appeals, the Tennessee Supreme Court, courts of appeals in other states, the Umited States Court
of Appeals for the Sixth Circuit and the other federal courts of appeals.

Based on our experience with mandatory appellate mediation 1n other courts,
particularly in the Unites States Court of Appeals for the Sixth Circuit, we do not believe the
appellate mediation contemplated by Rule 48 will facilitate more efficient or economical
resolution of civil appeals. As a preliminary matter, Rule 48 does not address the criteria
pursuant to which cases will be selected for participation in mediation. Accordingly. as
proposed, Rule 48 is unclear as to what cases will be selected for mediation. Particularly withoul
some explanation as to which cases will be selected for mediation under Rule 48, we believe the
mediation process contemplated by the Rule will extend the time period for appeals and increase
attorneys’ fees and other costs associated with appeals without significantly facilitating
resolution ol cases.

There are several reasons why we believe appellate mediation as contemplated by
Rule 48 will likely not accomplish the stated goals of the Rule. First, once a case reaches the
Tennessce Court of Appeals, many civil cases already have been mediated, whether by order of
the trial court pursuant to Tennessee Supreme Court Rule 31 or by the parties’ agrecment.
Accordingly, the partics and their lawyers have had the opportunity to discuss the case in a
confidential setting with a neutral third party. Second, once a case reaches the Tennessee Court
of Appeals, the case has been decided by the trial court. The trial court’s decision facilitates the
lawyers” and the parties’ assessment of the relative strengths and weaknesses of the case and is

Law DFFIZES
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part of the consideration as to whether to pursue an appeal. As a result. a required mediation at
the appellate level will likely duplicate the earlier mediation effort and do little to affect the
lawyers” and parties’ evaluation of the case. While many cases may settle once an appeal is
filed, in our experience, mandatory mediation at the appellate level rarely facilitates this process.
We believe that allowing a case to proceed through its regular briefing schedule will more
efficiently and economically conclude civil cases on appeal than institution of a mandatory
mediation process.

Rule 48 contemplates several procedures that could increase the attorneys’ fees
and other costs associated with the appeal with little corresponding benefit. If selected for
participation in mediation, the parties must complete the Mediation Case Screening Form. The
decision of the Appellate Mediation Administrator to refer a case to mediation may be reviewed
by written request. The parties must consult concerning the appointment of a private mediator.
The parties, with the consent of the mediator, may agree to extend the time for mediation, a
likely result in light of the schedules of many lawyers and mediators. The mediation itself will,
of course, generate additional legal fees, associated with preparation of the mediation statement
and representation at the mediation. Likewise, the parties will bear the cost of the mediator. A
private mediator, unlike the staff attorneys used for mediation in some appellate courts, may
have a financial incentive to prolong the mediation process. Rule 48 also provides a mechanism
for motion practice to compel compliance with the Rule which contemplates the assessment of
costs and fees. Each of these steps inevitably will increase the attorneys’ fees and costs
associated with resolving the case on appeal with little additional benefit.

Thank you for the opportunity to comment on Rule 48, While we appreciate the
efforts of the Task Force to Study Appellate Mediation in studying the issue and in proposing
Rule 48, we do not believe adoption of Rule 48 will make the resolution of civil cases more
efficient or economical,

Sincerely.

Boowt, Fl"\-ih‘”hh& Cf_.'IN‘\.HlS/S. BERRT PLL

7%& c‘z&/ﬁqﬁ fé_‘s ;Q(,[/

Patricia Head Maoskal
Co-Chair, LiﬁEﬂIiL‘h‘r’geclicm

.H.a)’hd Bummem (] ‘:; gb@
CotChair, Litigation Section
JMB/frc
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Mike Calalann, Clork
Tennessee Appellate Courls
100 Supreme Court Building
401 7% Avenue North
Washville, TN 37219-1407

Re: Proposed Rule 48 (Appellate Medintion)
Dear Mr. Catalano:

Pleasc convey these comments to the Court in opposition to the propose:l Rule 48,

I appose the adoption of court sponsored or mandated mediation at the appellate level, T
believe mediation at the trial level has generally been a good thing. [Toweve:, more of a good
thing is not always good, One can die from too much aspirin. At the trial level, when the case is
just beginning and initial discovery has been gathered, there is a prime incentive lor successful
mediation, with substantial cost savings for thosc cases that are setlled early in the process or
cven immediately prior to complex trials, This does not obtain at the appellate .evel.

By the time a case has failed mediation al the trial level and gone threugh trial, there is
not a great deal mediation can do to enlighten the litigants and attorneys on the risks/benefits of
continued litigation on appeal. Facts will have been found, issues decided, and daumnage claims
valued, By comparison to lrial preparation and conduct, therc isn't neary so much cosl
remaining in the typical case at the appellate level. What s lefl is time to be consumed before
closure. Herein lies my other reason for opposition -- mere time delay and cost to litigants,

‘I'he proposed rule says initially that it is not the intenl to extend the tirne for resolution;
but then sets up an administrator, administrative office, time schedules, lorms, screening,
discrectionary consideration, reconsideration, selection of mediators, objection:, and a stay from
the beginning of the appellute process. All this is time consuming and costly, a:d simply another
billing opportunity for attorneys—adding cost. A lask force person told me “hat the screening

03/15/2007 THU 16:21 [TX/RX N0 7772) [dioo2
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process was designed ta select only those cases that appear to benefit from mediation. However,
the admimstralor will have to sereen them all to find the mediation candidales. This is going to
regquite staff and soon more staff and will plainly establish another process thut interferes with
the rights of litigants to have their cases decided by judges in a timely and jusl raanner. [ believe
that we in the legal system run a serious risk of swamping the judicial system w: th administrative
process at the expense of substantive justice.

We have appellate mediation in the 6" Circuit now. [do not know the satistics, but from
personal experience in several cases, the mediation constitules only a billing opportunity for each
sol ol lawyers, and [ cannot remember one Lthat settled because of the medialion,

Finally, reviewing the administrative process in the proposed Rule 43, T would much
prefer lo spend the money on additional judicial staff, law clerks, or even additional panels of
judges to accomplish the work load of appellate requirements,

Thank you for permitling these comments,

Yours very truly,

Al

Robert J. Walker

RIW/em
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IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE RECEIVED

IN RE: PROPOSED ADOPTION ) MAR 1 5 2007

OF SUPREME COURT RULE 48 )

APPELLATE MEDIATION ) NO. Roa's o, °f the Gouria
______'_‘—'———-__

COMMENT OF THE NASHVILLE BAR ASSOCIATION

The Nashville Bar Association (“NBA”), by and through its President, Lela
Hollabaugh and General Counsel, Waverly D. Crenshaw, Jr., Jr., files this comment
recommending that proposed Tennessee Supreme Court Rule 48 be adopted as a
mandatory program, with modifications recommended herein.

BACKGROUND

By Order entered February 2, 2006, this Court established the Task Force to
Study Appellate Mediation. On July 27, 2006 the Task Force recommended a
proposed rule. On December 13, 2006 the Court entered an order publishing for
comment a proposed provisional rule and soliciting written comments concerning
the proposed provisional rule with a deadline for comments of Thursday, March 15,
2007. The Task Force to Study Appellate Mediation charged with the task of
reviewing comments regarding the proposed Supreme Court rule and reporting to
the Court not later than April 15, 2007.

The NBA, through its Appellate Practice Committee (“Committee”) reviewed

the Proposed Provision Rule and made recommendations on the Proposal

149586881



Provisional Rule to the NBA Board of Directors. The NBA Board of Directors

adopted the Committee’s recommendation on March 6, 2007.

COMMENTS

1. NBA COMMENT ON SECTION 4 - CONFIDENTIALITY
The NBA submits that Tennessee Rule of Evidence 408 does not adequately
protect the confidentiality of ADR proceedings. The confidentiality provisions of

Supreme Court Rules 31 and 37 and proposed Rule 48 could be improved.

2. THE COURT SHOULD DELETE SECTION 5.(e) OF THE PROPOSED
PROVISIONAL RULE,

In order to increase the potential success of an appellate mediation and to
avold potential unnecessary costs, preparation of the trial transcript should be
stayed. The stay certainly should not be used by any party for the purpose of delay.
It can be helpful in the mediation proceeding for the parties and the mediator to
know the estimated cost of the trial transeript. To accomplish this the NBA
recommends that the Court reword Section 5(e) as follows:

(e) Notice to Clerk to Stay Proceedings on Appeal. If the
Appellate Mediation Administrator sends the Mediation Case-
Screening Form to the parties, the Appellate Mediation Office at the
same time shall send to the Trial Court Clerk, the Appellate Court
Clerk, and if appropriate to the Court Reporter, with service on all
parties, a Notice to Clerk to Stay Proceedings on Appeal. The Notice
shall state that all appellate schedules, including record and transcript
preparation, are stayed pending further orders of the Court of Appeals.
The court reporter shall notify the appellant of the estimated cost of
the transeript within two weeks of the date of the Notice of Stay.

1388685.1



Additionally, Section 5 should be modified as follows to make clear that both
preparation of the transcript and the briefing schedule are stayed during mediation:
“The appellate process. mncluding the preparation of the record, preparation of the
transcript, and the briefing schedule, will be stayed until the Appellate Mediation
Administrator determines the case is not appropriate for mediation or, if deemed
appropriate for mediation, until the mediation is completed or terminated.”

3. THE COURT SHOULD CLARIFY SECTION 6(a)(4)(ii) REGARDING
THE COURT'S RECONSIDERATION OF REFERRALS TO
MEDIATION AND SECTION 6(c)(iii)(2) REGARDING THE
CONTENTS OF THE APPELLATE RECORD.

The NBA recommends that the Court make it clear that, unlike the
Administrator's referral, there is no reconsideration of a court’s referral to
mediation by adding the following to Section G(a)(4)(11): “The Court will not consider
Request for Reconsideration of its determination to refer a case for mediation.”

The NBA further recommends that the Court clarify that the Motion to
Disqualify Mediator and the Clerk’s order not become part of the record by adding a
sentence, so the last two sentences of Section 6(c)(iii)(2) would read as follows: “The
Motion and the Clerk's order shall not become part of the appellate court record. In
the event an Appellate Mediator is disqualified, the parties or the Appellate

Mediation Administrator shall select a replacement in accordance with this

section,”

4. SECTION 6.(e) SHOULD PROVIDE A PROCEDURE FOR THE
MEDIATOR’S FEES TO BE CHARGED AS COURT COSTS.

13986548.1



Section 6.(e) provides that the costs, fees, and expenses associated with the
mediation shall be allocated pro rata among the parties, unless the parties agree
otherwise. The issue of the mediator’s fees can become a subject to negotiation,
potentially impairing the effectiveness of the mediator. The NBA recommends that
an alternative procedure be offered, similar to that provided in Supreme Court Rule
31, Section 8 and Rule 37(i), which provide that the mediators fees may be charged
as court costs in the action. Accordingly the NBA proposes that an additional
sentence be added at the conclusion of Section 6.(e), as follows: “Alternatively, at
the mediator's request, the costs of the services of the mediator may be charged as

court costs at the conclusion of the case.”

5. THE COURT SHOULD REVISE PROPOSED PROVISIONAL RULE 48,
SECTION 7.(a)1) TO REQUIRE ADDITIONAL TRAINING FOR
THOSE LISTED AS “ROSTER APPELLATE MEDIATORS.”

As currently drafted, Provisional Rule 48 Section 7(a)(1) allows any mediator
listed as Supreme Court Rule 31 mediator to qualify as an appellate mediator. The
NBA believes that appellate cases require a different skill set than is required to
mediate other matters. The NBA believes that an additional six (6) hours in

Appellate Mediation should be required to serve as an Appellate Mediator. The

Provisional Rule should be modified accordingly.

6. THE COURT SHOULD CORRECT A TYPOGRAPHICAL ERROR IN
SECTION 7.(f).
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To correct a typographical error, the last line of Section 7.(f) should be

changed from “Section (Compensation) to “Section 13 (Compensation).”

=1

THE COURT SHOULD REVISE SECTION 8.(e)(1)(iii) REGARDING
THE ATTENDANCE OF REPRESENTATIVES OF INSURANCE
CARRIERS AT MEDIATIONS.

The NBA recommends that Section 8.(e)(1i1) have the word “full” added, so it
would read as follows: “(iii) A representative of the msurance carrier for any

insured party who is not such carrier’s outside counsel and who has full authority to

settle.”

8. SECTION 8.(f) SHOULD MORE FULLY EXPLAIN THAT THE
ELEMENTS OF THE MEDIATION STATEMENT ARE
DISCRETIONARY.

As currently drafted, Section 8.(f) provides a list of items that the mediator
may request in a mediation statement, if the mediator desires such a statement. In
order to avoid any confusion as to whether all, or some, of such items should be
contained within a Mediation Statement, the NBA recommends that the Court
revise Section 8.(f)(2) to read as follows: “(2) The mediator may request the parties
to prepare and submit a Mediation Statement. If a Mediation Statement is

requested by the mediator, the Mediation Statement may include one or more of the

following:”

L30BGEE L



9. THE COURT SHOULD CLARIFY SECTION. (2)(1) REGARDING
CONTENTS OF THE APPELLATE RECORD AND REVISE SECTIONS
8.(2)(2) and 8.(g)(5) REGARDING SANCTIONS,

The NBA recommends that the following clarifying sentence be added at the
end of Section 8.(g)(1): “The Clerk’s order shall not become part of the appellate
court’s record.”

The NBA further recommends a revision of Section 8.(g)(2). Supreme Court
Rules 31 and 37 have provisions regarding costs, but do not contain any provision
for assessment of costs, fees, and expenses as a sanction. Delving into the conduct
of a mediation in connection with alleged lack of “good faith” and other similar
matters such as “unreasonable obstruction” would compromise the confidentiality of
the mediation and ereate harmful incentives for parties to accuse each other of lack
of good faith. Further, “unreasonable” obstruction is a somewhat vague concept
that may be difficult to sanction. Refusal to schedule or attend a mediation, on the
other hand, can be easily identified without compromising confidentiality and
should be subject to appropriate sanctions. The NBA recommends that the words
“schedule or” be added and the words “unreasonable obstruction of the conduct of
the program” be deleted, so the sentence on recommendation of sanctions would
read as follows: “In making the recommendation, the Appellate Court Clerk shall
state reasons for a specific allocation of costs, fees and expenses and may consider a
party’s refusal to schedule or attend a mediation session or sessions.”

For the reasons stated above, the NBA believes that “failure of the

mediation” should not be a basis for assessing expenses against a party as a

1358655, 1



sanction. Even if a mediation does not result in an immediate settlement, it should
not be considered a sanctionable “failure.” The NBA therefore recommends that the
sentence regarding sanctions in Section 8.(2)(5) be reworded as follows: “Sanctions
may include assessing reasonable expenses caused by a party’s refusal to schedule
or attend a mediation session or sessions or unreasonable delay in the scheduling of

a mediation.”

CONCLUSION

For the foregoing reasons the NBA believes that any appellate mediation

program should be modified as recommended,

Respectfully submitted,

e M ke e

Lela Hollabaugh
Waller Lansden Dortch & Daﬂs
Nashwlle City Center
treet, Sy

e I :
Wavery 0. Crenshaw, Jk_ :
Waller Lgnsden Dortch & Ddvis, LLP
Naghville City Center

511 Union Street, Suite 2700
Nashville, TN 37219-89661
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IN THE SUPREME COURT OF TENNESSEE

AT NASHVILLE
)

IN RE: PROPOSED ADOPTION OF ) No.
SUPREME COURT RULE 48- )
APPELLATE MEDIATION )

)

COMMENT OF THE TENNESSEE BAR ASSOCIATION

INTRODUCTION

The Tennessee Bar Association ("TBA”), by and through its President. Larry D,
Wilks; General Counsel, Gail Vaughn Ashworth; and Executive Director, Allan F.
Ramsaur, files this comment recamm ending that proposed Tennessee Supreme
Court Rule 48 not be adopted as a mandatory program, and recommending that if a
voluntary program is to be adopted, certain modifications as set forth in this

comment should be made.



BACKGROUND

By order entered February 2, 2006, this Honorable Court established the Task
Force to Study Appellate Mediation. That task force reported on July 27, 2006
offering a proposed rule. On December 13, 2006 this Honorable Court entered an
order publishing for comment a proposed provisional rule and soliciting written
comments concerning the proposed provisional rule with a deadline for comments
of Thursday, March 15, 2007. Subsequent to the entry of the December 13 order,
the Task Force to Study Appellate Mediation was reestablished and charged with
the task of reviewing comments regarding the proposed Supreme Court rule and

reporting to the Court not later than April 15, 2007.

The TBA Executive Committee has held two meetings with respect to the
proposed rule and has solicited and received comment from other interested

parties.
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COMMENT

I. THE TBA RECOMMENDS THAT THE COURT NOT ADOPT
PROVISIONAL SUPREME COURT RULE 48. THE TBA RECOMMENDS A

SUPREME COURT RULE ON VOLUNTA RY APPELLATE MEDIATION.

The appellate process is an essential component of our judicial system. As with
any component of that system, appeals increase the time and expense necessary for
final disposition of parties' legal claims. Adding another mandatory component to
our judicial system at the appellate level- mandatory appellate mediation- will also
increase the time and the expense necessary for final disposition of parties' legal
claims. Mediation is already readily available to parties at the appellate court level
without mandating the process. The Task Force to Study Appellate Mediation did
a thorough, thoughtful review of the rules from several states, but there is no
evidence in the July 27, 2006 Report To Tennessee Supreme Court From Task
Force To Study Appellate Mediation Appointed To Study A Rule For Appellate
Mediation ("Report of the Task Force") to support a conclusion that mandatory

appellate mediation actually provides a more efficient and economical resolution
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of civil case appeals. In addition, consideration should be given to the fact that an
assumed benefit of mandating appellate mediation in civil cases balanced against
the additional cost and delay imposed upon all civil appeals if such a Rule is
cnacted may be a misplaced or inaccurate assumption. The TBA recommends
further study on the need for mandatory appellate mediation and on the cost benefit
analysis for mandatory appellate mediation in Tennessee. The TBA further
recommends a voluntary and parallel-track appellate mediation process and a
Supreme Court Rule setting forth the applicable procedures for parties' electing to
participate in appellate mediation. A Supreme Court Rule would increase parties'
consideration of appellate mediation in suitable cases and would provide
governance for the mediation process. However, if the Court proceeds to adopt
Provisional Supreme Court Rule 48 for mandatory appellate mediation, or if the
Court changes the Proposed Provisional Rule to a voluntary process, the TBA

offers the following comments to the Proposed Provisional Rule:

2. TBA COMMENT ON SECTION 4- CONFIDENTIALITY

The TBA submits that Tennessee Rule of Evidence 408 does not adequately
protect the confidentiality of ADR proceedings. The confidentiality provisions of

Supreme Court Rules 31 and 37 and proposed Rule 48 could be improved. The
4



TBA is studying this issue for a comprehensive recommendation on these

confidentiality provisions.

3. THE COURT SHOULD DELETE SECTION 5.(e) OF THE PROPOSED

PROVISIONAL RULE,

The TBA recommends a parallel track for mediation and therefore

strongly recommends against an automatic or presumptive stay of the

appellate process.

4. A. THE COURT SHOULD ALTER SECTION 6.(a)(1)(i) AS FOLLOWS;

6.(a)(1)(i) If, in the discretion of the Administrator, a case is not deemed
appropriate for mediation, the Administrator shall send to the parties, the Trial
Court Clerk, and the Appellate Court Clerk a Notice stating that the case is not

deemed appropriate for mediation.

4. B. THE COURT SHOULD ALTER SECTION 6.(a)(4) AS FOLLOWS:



6.(a)4) It the Administrator has issued a Decision on Reconsideration
Request withdrawing the Referral to Mediation, the Administrator promptly shall
send to the parties, the Trial Court Clerk, and the Appellate Court Clerk a Notice

stating that the Referral to Mediation has been withdrawn.

4. C. THE COURT SHOULD CLARIFY SECTION 6.(a)(4)(ii) REGARDING
THE COURT’S RECONSIDERATION OF REFERRALS TO MEDIATION

AND SECTION 6.(c)(iii)(2) REGARDING THE CONTENTS OF THE

APPELLATE RECORD.

The TBA recommends that the Court make it clear that, unlike the
Administrator’s referral, there is no reconsideration of a court’s referral to
mediation by adding the following to Section 6.(a)(4)(ii): “The Court will not

consider a Request for Reconsideration of its determination to refer a case for

mediation.”

The TBA further recommends that the Court clarify that the Motion to
Disqualify Mediator and the Clerk’s order do not become part of the record by

adding a sentence, so the last two sentences of Section 6.(c)(iii)(2) would read as



follows: “The Motion and the Clerk’s order shall not become part of the appellate
court record. In the event an Appellate Mediator is disqualified, the parties or the

Appellate Mediation Administrator shall select a replacement in accordance with

this section.”

3. SECTION 6.(e) SHOULD PROVIDE A PROCEDURE FOR THE

MEDIATOR’S FEES TO BE CHARGED AS COURT COSTS.

Section 6.(e) provides that the costs. fees. and expenses associated with the
mediation shall be allocated pro rata among the parties, unless the parties agree
otherwise. The issue of the mediator’s fees can become a subject of negotiation,
potentially impairing the effectiveness of the mediator. The TBA recommends that
an alternative procedure be offered, similar to that provided in Supreme Court Rule
31. Section 8, and Rule 37(i), which provide that the mediator’s fees may be
charged as court costs in the action. Accordingly, the TBA proposes that an
additional sentence be added at the conclusion of Section 6.(e), as follows:
“Alternatively, at the mediator’s request, the costs of the services of the mediator

may be charged as court costs at the conclusion of the case”.
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6. THE COURT SHOULD REVISE PROPOSED PROVISIONAL RULE 48,
SECTION 7.(a)(1) TO REQUIRE ADDITIONAL TRAINING FOR THOSE

LISTED AS “ROSTER APPELLATE MEDIATORS.”

As currently drafted, Provisional Rule 48 Section 7.(a)(1) provides that in
order to be listed as an appellate mediator, the mediator must be an active listed
Supreme Court Rule 31 mediator and submit the appropriate request for listing to
the Appellate Mediation Office. The TBA believes that appellate cases are often
more difficult to mediate, the skills necessary to mediate a case at the appellate
level require a different skill set than is required to mediate other matters, and
additional training should be required to be listed. Such additional training may be
necessary to more fully address concepts such as the appellate standard of review
applicable to certain cases. The TBA further believes that additional training will
thereby contribute to the efficacy of the Provisional Rule. Accordingly, the TBA
recommends that Provisional Rule 48, Section 7.(a)(1) be supplemented by adding

the following after subparagraph (ii): “(iii) Has completed at a minimum an



additional six (6) hours of training in appellate mediation, as approved by the

Alternative Dispute Resolution Commission.”

7. THE COURT SHOULD CORRECT A TYPOGRAPHICAL ERROR IN

SECTION 7.(f).

To correct a typographical error, the last line of Section 7.(f) should be

changed from “Section (Compensation)” to “Section 13 (Compensation).”

8. THE COURT SHOULD REVISE SECTION 8.(e)(1)(iii) REGARDING THE

ATTENDANCE OF REPRESENTATIVES OF INSURAN CE CARRIERS AT

MEDIATIONS.

The TBA recommends that Section 8.(e)(1)(iii) have the word “full™ added,
s0 it would read as follows: “(iii) A representative of the insurance carrier for any

insured party who is not such carrier’s outside counsel and who has full authority

to settle.”



9. SECTION §(f) SHOULD MORE FULLY EXPLAIN THAT THE ELEMENTS

OF THE MEDIATION STATEMENT ARE DISCRETIONARY.

As currently drafted, Section 8.(f) provides a list of items which the
mediator may request in a mediation statement, if the mediator desires such a
statement. In order to avoid any confusion as to whether all, or only a portion, of
such items should be contained within a Mediation Statement, the TBA
recommends that the Court revise Section 8.(f)(2) to read as follows: “(2) The
mediator may request the parties to prepare and submit a Mediation Statement. Ifa
Mediation Statement is requested by the mediator, the Mediation Statement may

include one or more of the following:™

10. THE COURT SHOULD CLARIFY SECTION 8.(g2)(1) REGARDING
CONTENTS OF THE APPELLATE RECORD AND REVISE SECTIONS

8.(g)(2) AND 8.(g)(5) REGARDING SANCTIONS,.
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The TBA recommends that the following clarifying sentence be added at the

end of Section 8.(g)(1): “The Clerk’s order shall not become part of the appellate

court’s record.”

The TBA recommends a revision of Section 8.(g)(2). Supreme Court Rules
31 and 37 have provisions regarding costs, but do not contain any provision for
assessment of costs, fees, and expenses as a sanction. Delving into the conduct of
a mediation in connection with alleged lack of “good faith” and other similar
matters such as “unreasonable obstruction” would compromise the confidentiality
of the mediation and create harmful incentives for parties to accuse each other of
lack of good faith. Further, “unreasonable” obstruction is a somewhat vague
concept that may be difficult to sanction. Refusal to schedule or attend a
mediation, on the other hand, can be easily 1dentified without compromising
confidentiality and should be subject to appropriate sanctions. The TBA
recommends that the words “schedule or” be added and the words “unreasonable
obstruction of the conduct of the program” be deleted. so the sentence on
recommendation of sanctions would read as follows: *In making the
recommendation, the Appellate Court Clerk shall state reasons for a specific

allocation of costs, fees and expenses and may consider a party’s refusal to
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schedule or attend a mediation Sess1on or sessions.”

For the reasons stated above, the TBA believes that “failure of the
mediation” should not be a basis for assessing expenses against a party as a
sanction. The fact that a mediation does not result in an immediate settlement
should not be considered a sanctionable “failure.” The TBA therefore
recommends that the sentence regarding sanctions in Section 8.(g)(5) be reworded
as follows: “Sanctions may include assessing reasonable expenses caused by a
party’s refusal to schedule or attend gz mediation session or sessions or

unreasonable delay in the scheduling of a mediation.”

CONCLUSION

For the foregoing reasons the TBA believes that any appellate mediation

program should be voluntary and that any voluntary rule should be modified as

recommended.
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Respectfully Submitted,

By: /s/ by permission__

LARRY D. WILKS (009284)
President, Tennessee Bar Association
The Law Offices of Larry D. Wilks
509 W Court Square

Springfield, Tennessee 37172-2413
(615) 384-8444

By: /s/ by permission

GAIL VAUGHN ASHWORTH (10656)
General Counsel,

Tennessee Bar Association

Gideon & Wiseman

1100 Noel Place

200 Fourth Avenue North

Nashville, Tennessee 37219-2144

(615) 254-0400
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ALLAN F, RAMSAUR (5764)
Executive Director,

Tennessee Bar Association
Tennessee Bar Center

221 Fourth Avenue North, Suite 400
Nashville, Tennessee 37219-2198
(615) 383-7421

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the foregoing has
been served upon the individuals and organizations identified in Exhibit “A” by
regular U.S. Mail, postage prepaid on

L2

Allan F. Ramsaur
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Carmon Haopar

Haywood County Bar Assn
F O Box 55

108 Court Squara
Brownsvills TM 38012

John Lee Williams
Humphreys County Bar Assn
102 3 Court Square

Waverly TN 37185

Jason Randolph

Jetterson County Bar Assn
F O Box 828

Dandridga TN 37725

David Blankenship
Kingspart Bar Assn
PO Box 1509

122 E Market 5t
Kingsport TH 37862

Timathy Maifeh

Lake County Bar Assn
227 Church 5t
Tiptonwille TN 38079

William Douglas

Laudardale County Bar Assn
F° O Box 489

108 N Main St

Hipley TN 380583

Mary Lyn Goodman
Anderson County Bar Assn
PO Box 5209

Cak Ridge TN 37831

Matt Haralson

Blaunt County Bar Aszsn
329 Cates S5t

Maryville TN 37801

Douglas Blackwell
Bradisy County Bar Assn
PO Box 1455

822 Broad St NW
Cleveland TN 373584

Exhibit " a "

Carter Massangill
Bristol Bar Assn
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777 Anderson St
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Robert Asbury
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£57 Main 5t

Jacksbore TN 37757

Williarm Mitchel)

White County Bar Assn-
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Sparta TN 38583
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Williamson County Bar Assn
P.O. Box 68

Franklin TH 37085

Ted Crozier

Montgomary County Bar Assn
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Clarksvilla TN 37040

Michael Davis

Margan Caounty Bar Assn
PO Box 756
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John Miles

Ohion County Bar Assn
P O Box 2041

511 8 Third St

Union City TH 38281

Hobert Hawley

Paris-Henry County Bar Assn
103 Briarwood Court

308 W, Washington Streat
Paris TN 38242

Eritt Jared

Futnam County Bar Assn

145 8. Jefferson Avenue Suite A-1
Cookeville TH 38501

Billy Townsend
D«ecatur,HicE:man,Lew'rs,
Ferry,Wayne Countias Bar Assn
26 West Lindsn Ave

Hohanwald TH 28452

Ben Hoston

Lawrence County Bar Assn
PO Box 357

235 Waterloo St
Lawrenceburg TH 38464

Handall Self

Lincoln County Bar Assn
F O Box 501

131A E Market St
Faystteville TN 37334

Shannon Littletan
Leudon County Bar Assn
F O Box 449

Lenoir City TN 37771

Paul Micks
Jagkson-Madison-Hendarson
County Bar Assn

18 Timberlake Cove

Jackson TN 38305

Zach Kelly

Twalith Judicial District Bar Assn
P O Box 868

309 Belsy Pack Dr

Jasper TN 37347

Thomas Davidson

Marshall County Bar Assn
107 W Commerce St Suite ©
Lewisburg TN 37091

John Calley

Maury County Bar Assn
FO Box 1478

710 Narth Main St
Columbia T 38402

Lance Parr

MeMinn-Meigs County Bar Assn
PO Bex 10

20 Washington Ave NW

Athens TH 37371



Craig Morthcott

Coftee County Bar Assn
1301 E. Carroll 8t
Tullahoma TH 37388

Kevin Paore

Cumberland County Bar Assn
1558 Lake Villa Circle
Cookeville TH 38505

Jerry Smith

Dickson County Bar Assn
F O Box 633

300 N Main St

Dickson TN 37055

Vanedda Webb

Dyer County Bar Assn
PO Box H

Dyersburg T 28025

Timothy Davis

Fifteenth Judical District Bar Azsn
115 E. Main Strast, Suite A3
Lebanon TN 37087

Jamas Taylor

RAhea County Bar Assn
1374 Railroad St
Daylon TN 37321

Jennifar Raby

Roane County Bar Assn
POBox 7

405 W Rockwood 5t
Rockwoad TN 37854

Bill Kroager

Fobertson County Bar Assn
121 5th Ava W

Springfield TH 37172

Keith Siskin

Rutherford-Cannon County Bar Assn

12 M Public 3q
Murfresshore TN 37130
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Mark Blaklay

Scott County Bar Assn
P O Box 240

Huntsville TN 37756

Staven Marshall

Sevier County Bar Assn
805 Middle Creek Rd
Sevierville TN 37882

David Howard

Bumnar County Bar Assn
536 E Main 5t

Gallatin TN 37088

James Witherington
Tiptan County Bar Assn
P O Box g2z

205 5 Main Strest
Covingten TN 38019

Bryan Martin

Washington County Bar Assn
3600 West Market Street
Johnson City TM 37604

Langdon Unger

Weakley County Bar Assn
PC Box 1022

306 Broadway

Mariin TH 28237

Kyle Atkins

Gibson County Bar Assn
P O Box 180

1302 Main 5t

Humboldt T 38343

Dodd

Giles County Bar Assn
PO Bax 409
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Pulaski TH 38478

Miller

Greene County Bar Assn
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Hamblen County Bar Assn
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Hawkins County Bar Assn
211 & Depot 51
Rogersville TN 37857
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Carter County Bar Assn
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Kevin Heffelman

Cheatham County Bar Assn
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Ashland City TN 37015

Cavid Stanifar

Claiborme County Bar Assn
PO Box 217

1735 Main 5t

Tazewsl|| TN 37879

Brad Davidson

Cacke County Bar Assn
317 East Main Straat
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Jahn White

Bedford County Bar Assn
F O Box 165

Shelbyville T 371682

Andrew Frazier

Benton County Bar Assn
P QO Box 208

116 E Main

Camden TN 38320



Braften Cook

Dekalb County Bar Assn
104 M 3rd 5t

Smithwille TN 37185

Joseph Ford

Franklin County Bar Assn
17 & College St
Winchester TM 37393

Harrist Thompson
Hardsman County Bar Assn
PO Box 600

108 E Market 5t

Bolivar TN 38008

Jim Hopper

Hardin County Bar Assn
100 Elm St

Savannah TN 38372

William Cockent

Jehnson County Bar Assn
FO Box 108

Mountain City TN 37683

Leis Shults-Davis
Unicot County Bar Assn
PO Box 128

111 Gay Street
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David Myers

Unian County Bar Assn
PO Box 13

105 Monroe St
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Barry Maxwall

Manros County Bar Assn
PO Box 425

108 College St
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Peg Stewart

Warren County Bar Assn
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Daryl Colsan

Dverton County Bar Assn
211 N Church St
Livingston TN 38570

Creed Daniel

Grainger County Bar Assn

F () Box 6

Courthouse Sg 115 Marshall Ave
Rutledge TN 37861



David Cook

Memphis Bar Association
119 5 Main St Ste 800
Mamphis TN 38103

Lela Hollabaugh
Mashville Bar Associstion
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Jirm Halay

Chattanooga Bar Association
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Tennasses Bar As=ociation
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Mashville TN 37219

Susan Sowards

Mashville Bar Association
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Tennesses Commission CLE
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5041 Frontier Ln
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Knoxville Bar Association
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Vanderbill University School of Law
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RE:  Proposed Tenn. S. Ct. R. 48 - Mandatory Appellate Mediation
Dear Mr. Catalano:
I am opposed to mandatory appellate mediation because:

(1) Appellate lawyers and judges have not requested this rule. In fact, appellate
mediation is currently available when the parties desire to pursue 1L

(2) Mandatory appellate mediation will create unnecessary delay in the appellate process.
Mediation has already been attempted in many of the cases that reach the Court of Appeals.
There 15 no basis to assume that mediation will be any more successtul following a judgment 1n
the trial court than it was before.

(3) Mandatory appellate mediation will add significantly to the costs of appeals, In
addition to the costs of the mediation itself, the clients will be required to bear the costs of
assembling the information and preparing the documents required by the rule.

(4) Mandatory appellate mediation will take appeals away from the lawyers and place
them in the hands of an emplovee of the Administrative Office of the Courts. This employee,
whose job security will depend on requiring as many appellate mediations as possible, will have
no judicial oversight and will impose mediation based on only sketchy information about the
case.

incerely yours,

Fandall L. Kinnard

ELK/mdg
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Michael Catalano

Clerk of the Appellate Courts
203 Supreme Court Building
401 Seventh Avenue, North
Nashville, TN 37219-1407

RE:  Proposed Tenn. S. Ct. R. 48 - Mandatory Appellate Mediation

Dear Mr. Catalano:

Please accept this letter as a public comment on the proposal for mandatory
appellate court mediation. Who is in favor of this proposal? Not L.

As an alttorney practicing actively in the trial and appellate courts for over 20
years, | am opposed strongly to any more efforts by the judicial system to increase the
cost of litigation and avoid deciding cases. Mediation is all too often ordered in cases
that need to be tried. The never-ending increase in the cost of litigation and the
seemingly never-ending delays, frequently resulting from mandatory procedural steps
that serve little useful purpose, often dictate settlement. Further, mediators often paint a
picture for litigants that suggest trials and appeals are nothing but a crap shoot, where the
outcome 1§ dictated by the remorseless Fates instead of judges and juries who are trying
hard to get it right. T have often participated in mandatory mediation at the Sixth Circuit
and find the process to be unnecessary and costly for clients. Recently I sat on hold for
over an hour while the mediator tried to get opposing counsel to be reasonable (or what
the mediator thought was reasonable). 1 finally had to tell the mediator "my side is the
appellee. We aren't inclined to pay extortion money at this point.”

We are raising a generation of lawyers who do not know how to try a lawsuit.
Many do not ever get to appear before an appellate court, We are not gefting jury
verdicts to tell us how to value a case or precedent setting decisions for guidance. We
have created a system where anyone can file a lawsuit and demand money under pain of
the cost of defense, and there is virtually no risk to the plaintiff. Much of this has come
about through well intended efforts to avoid conflict at trial, thinking avoiding trials and
appellate litigation is a good in and of itself. This is not always a good thing. The law of
unintended consequences then came into play, and the efforts had the result of increasing
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Michael Catalano
March 26, 2007
Page 2

the cost and delay associated with litigation to levels where we no longer use the legal
system to actually get decisions. Adding yet another process to try to force settlement is a
very bad idea.

Very truly yours,

(il

William A. Blue
WAB/gnd
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